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APPELLATE  COURTS  OF  ILLINOIS. 


Thied  District — November  Term,  1890. 


The  Consolidated  Coal  Company  of  St.  Louis 

V. 

Ulysses  G.  Bonner. 

Mnaterand  Servant — Negligence  of  Master — Personal  Injuries — Door- 
Latch. 

1.  The  extent  of  an  employer's  duty  is  to  use  ordinary  care  to  provide 
machinery  and  appliances  for  the  use  of  hi»  employes  such  as  are  reasonably 
safe  and  fit  for  the  purposes  they  are  intended  to  serve. 

2.  In  an  action  brought  to  recover  for  personal  injuries  suffered  througrh 
the  alleged  negligence  of  a  coal  company  in  continuing  the  use  of  a  defect- 
ive door-latch,  this  court  holds  that  the  same  resulted  from  the  carelpss  u^^e 
thereof,  that  it  wiis  not  out  of  repair  but  reasonably  safe  and  fit  for  its  use, 
and  thiit  the  judgment  for  the  plaintiff  can  not  stand. 

[Opinion  filed  January  30,  1892.] 

In  error  to  the  Circuit  Court  of   Macoupin  County;  tlie 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  plaintiff  in  error. 

Messrs.  George  L.  Zink  and  James  M.  Teott,  for  defend- 
ant in  error. 

V0L.XU112  (1*) 
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Pleasants,  J.  Case  for  personal  injury  to  defendant  in 
error  while  engaged  as  a  driver  in  the  company's  mine  No. 
10  at  Mt.  Olive.  A  verdict  for  plaintiff  for  $2,500  was 
returned  by  the  jury.  Motion  for  a  new  trial  denied  and  judg- 
ment entered  upon  the  verdict  on  which  this,  writ  of  error  was 
sued  out. 

The  cause  was  tried  upon  tlie  general  issue  to  tlio  second 
count  of  the  declaration,  which  averred  that  defendant  was 
operating  a  coal  mine  by  means  of  a  shaft,  and  plaintiff  was 
in  its  employ  as  a  miner  therein,  whose  duty  it  was  to  di'ive  a 
mule  hitched  to  cars  loaded  with  coal,  along  and  through  a 
certain  entry  thereof  and  through  a  door  therein  so  con- 
structed that  it  would  close  of  itself  when  opened,  and  when 
necessarily  opened  was  held  open  by  a  trap  or  latch  until  it 
was  necessary  to  close  it;  that  it  was  the  duty  of  the  defend- 
ant to  keep  said  trap  or  latcK  in  good  ro|)air,  so  that  it  would 
securely  catch  and  hold  the  door  when  necessarily  opened,  yet 
the  defendant  negligently  suffered  it  to  get  out  of  repair  so 
that  it  would  not  do  so,  and  that  while  plaintiff,  with  due  care 
and  caution,  was  driving  said  mule  hitclied  to  cars  loaded  witli 
coal  through  said  entry  and  door,  the  said  door,  because  said 
trap  was  so  out  of  repair,  became  loosened  from  said  trap  and 
with  great  force  and  violence  closed  and  fell  upon  him  and 
injured  him  as  ])articularly  stated. 

It  appears  that  the  door  referred  to,  required  for  proper 
ventilation  of  the  mine,  was  six  or  seven  feet  hi^h  and  about 
as  wide,  made  of  inch  ])ine  boards,  six  inciies  wider  at  the  bot- 
tom than  at  the  top  and  set  on  an  incline  of  three  or  four 
inches  to  make  it  close  of  itself  when  open,  swung  on  its 
hinges  and  opened  inward.  In  going  in,  the  mulo  would 
push  it  open,  but  in  coming  out  the  driver  would  have  to  stop, 
get  off,  pull  it  open  and  keep  it  so  until  he  parsed  through 
with  his  trip.  (A  train  of  two  cars  or  boxes  is  called  a  trip. 
The  boxes  were  about  five  feet  each,  in  le^ngth.)  To  keep  it 
open  there  was  a  latch,  made  of  two  by  four  oak,  fourteen 
inches  long,  tapering  on  the  under  side,  with  a  notch  an  inch 
and  a  half  deep,  cut  with  a  square  corner  about  seven  inches 
from  the  point.     It  was  attached  to  an  upright  post  near  tlie 
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wall,  by  a  steel  pin  on  which  it  worked  easily,  had  a  free  slide 
and  was  so  arranged  that  it  could  drop  only  so  far.  A  bar 
fixed  to  the  door  and  projecting  horizontally  four  inche^i,  pass- 
iog  under  the  beveled  side  would  raise  the  latch  and  when  it 
passed  the  edge  of  the  notch  the  latch  would  fall  and  hold  the 
door.  A  wire  from  its  top  was  extended  to  and  along  the 
track,  by  means  of  which  the  driver,  after  passing  through 
and  without  again  getting  oflf,  could  raise  it,  and  the  door 
would  then  close  of  itself. 

Plaintilf  had  been  employed  in  the  mine  for  three  weeks, 
at  different  kinds  of  work,  among  others,  in  driving  for  one 
day,  during  which  he  passed  through  this  door  many  times,  as 
the  round  trip  was  made  in  fifteen  minutes  or  less.  An 
experienced  driver  was  sent  along  to  instruct  him  in  his  duties, 
who  remained  with  him  for  over  two  hours.  On  the  day  in 
question  he  was  again  driving,  temporarily,  in  the  place  of 
one  then  off.  He  had  begun  at  seven  and  was  hurt  at  half  past 
nine  o'clock.  No  other  person  witnessed  the  occurrence,  of 
which  his  brief  account  is,  that  having  gone  in  with  the 
empties  he  was  coming  out  loaded,  and  stopped  about  fifty  feet 
from  the  door,  got  off,  pulled  it  open,  pushed  it  back  and 
returned  to  his  trip.  He  thought  about  fifty  seconds  elapsed 
from  the  time  he  got  off  to  o])en  it  until  he  got  back  to  it 
with  his  trip.  Just  as  the  mule  passed  through,  the  door 
came  to  and  crushed  him  against  the  box  beside  which  ho  was 
sitting. 

The  proof  is  abundant  that  if  the  latch  had  not  caught  at 
all,  the  door  would  liave  come  to  before  he  reached  his  trip, 
and  from  the  fact  that  it  did  catch  but  held  only  a  few  seconds 
it  is  claimed,  as  a  proper  inference,  that  it  must  have  been 
somewhat  out  of  repair. 

Bonner  himself,  having  never  examined  it,  could  not  state 
its  condition.  But  he  introduced  seven  witnesses  who  had  had 
experience  in  the  use  of  it,  some  before  and  others  after  the 
accident.  It  was  made  and  set  under  another  company,  for- 
merly operating  the  mine,  by  a  timberman  still  employed  there, 
and  had  been  in  use  for  a  number  of  years  without  any  change. 
No  defect  in  it,  which  could  have  caused  the  injury,  has  been 
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indicated  by  witness  or  counsel.  To  all  appearance  it  was 
well  adapted  and  entirely  siiflScient  for  •  its  pnrpose,  if  used 
with  reasonable  care.  No  complaint  of  its  failure  in  opera- 
tion was  ever  before  made  or  reported  to  the  defendant  All 
the  witnesses  for  the  plaintiff,  with  perhaps  one  exception, 
agree  that  if  it  fairly  caught  it  would  certainly  hold  the  door. 

Duncan  Wood,  who  drove  in  that  entiy  a  week,  some  time 
after  the  accident,  testified  as  follows :  "  The  latch,  when  I 
went  through  it,  if  I  steadied  it,  it  would  hold.  The  mule 
opened  the  door  with  his  head,  and  if  I  didn't  steady  it,  it 
would  come  unlatched  again.  It  would  wobble  when  you  put 
your  hand  back.  The  latch  was  suflScient  to  hold  the  door  if  it 
was  steadied  and  kept  from  wobbling.  The  cars  going  through 
would  not  affect  it.  The  latch  would  not  hold  if  you  pushed 
the  door  open  against  it  without  steadying  the  door.  When 
I  was  going  out,  if  the  door  was  shut  I  ran  ahead  and  opened 
the  door  and  pulled  the  latch  down  to  hold  it.  After  I  got 
through  I  pulled  the  rope  (wire)  and  this  raised  the  latch  and  the 
door  fell  to.  If  you  knew  this  you  would  not  have  any  trouble. 
*  *  *  I  never  called  the  attention  of  the  boss  or  anybody 
else  to  that  latch."  On  cross-examination  he  said :  **  The 
first  time  I  opened  that  door  I  could  see  the  latch  wouldn't 
hold.  When  it  didn't  hold  it  went  shut  right  away.  You 
could  tell  at  once  when  yon  shoved  the  door  back  against  the 
prop."  This  statement  would  seem  to  show  that  when  he  said 
it  wouldn't  hold,  he  meant  that  it  wouldn't  catch;  for  if  it 
did,  the  door  would  not  '^  shut  right  away."  Other  witnesses 
manifestly  use  the  words  "  hold  "  and  "  catch  "  interchange- 
ably in  several  instances.  If  Wood  meant  to  say  that  he  never 
knew  it  to  let  go  a  fair  hold,  he  claimed  to  know  more  than 
any  other.  They  all  agree  that  if  it  fell  or  was  put  down 
fully,  it  always  held,  and  he  only  adds,  "  if  it  was  steadied." 

It  was  shown  that  sometimes  it  failed  to  catch  or  get  any 
hold.  For  such  failure,  when  it  occurred,  the  testimony  dis- 
closes two  clauses.  If  the  wire  was  jerked  too  suddenly  or 
violently  it  might  cause  the  latch  to  stick  or  bind,  or  raise  it 
too  high,  and  it  would  fail  to  fall.  If  the  door  was  pushed 
back  too  violently,  the  latch  might  not  fall  quickly  enough  to 
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catch  the  rebounding  bar.  Several  of  the  witnesses  speak  of 
these  causes,  but  no  on^  mentions  any  other.  In  these  cases, 
however,  there  would  bo  but  little  danger  to  the  driver, 
because  the  door  would  come  back  immediately.  Going  in, 
on  the  mule's  opening,  he  would  be  safely  through  before  it 
could  reach  him,  or  see  it  in  time  to  protect  himself,  and 
going  out,  on  his  own  opening,  it  would  come  back  before  he 
could  return  to  his  trip  and  drive  to  the  place  of  exposure. 

A  more  real  and  yet  a  remote  danger  was  that  it  might  so 
catch  as  to  hold  for  a  little  time — until  the  driver  should  be 
exposed — and  then  let  go,  as  in  this  case.  So  far  as  we  can 
see  from  the  evidence  this  would  happen  only  where  the  fall 
was  arrested  before  completion,  by  the  pressure  of  the  return- 
ing bar — as  where  the  door  was  not  pushed  far  enough  beyond 
the  notch,  or  was  slammed  too  violently  to  give  time  for  it  to 
fall  fully.  For  if  it  began  to  fall,  the  momentum  thus  acquired 
would  insure  its  completion,  unless  arrested  by  something  out- 
side of  itself.  The  testimony  points  to  nothing  of  this  kind 
but  the  door.  Its  weight  apd  inclination  was  a  considerable 
force  constantly  acting.  If  it  caught  the  latch  falling  it  would 
stop  it. 

The  liability  to  this  condition,  rarely  as  it  would  be  likely 
to  occur,  seems  to  have  been  understood  by  all  the  witnesses 
who  used  the  latch;  for  they  all  took  care  to  see  that  it  weilt 
down  fully.  If  it  did  not  so  fall  of  itself,  they  put  it  down 
with  their  hands;  and  in  no  such  case  did  it  fail  to  hold. 
How  plaintiff  dealt  with  it  is  pretty  clearly  shown  by  the  fol- 
lowing, taken  from  his  own  statement  in  chief :  "  Q.  Tell  the 
jury,  if  you  opened  the  door,  how  you  opened  it  and  what  you 
did  with  it.  A.  I  opened  it — of  course  supposed  I  pushed 
it  back — opened  the  door  and  pushed  it  back  and  went  and 
got  on  my  trip.  The  mule  passed  through  the  door,  and  as 
the  mule  passed  through  the  door  came  shut,  which  it  ought 
not  to  have  done,  and  I  was  catched."  Evidently  he  did  not 
follow  the  door  as  he  pushed  it,  nor  go  to  the  latch  nor  take 
any  care  to  see  how  it  had  caught,  if  he  waited  to  see  tiiat  it 
had  caught  at  all. 

•  ■ 

It  did  catch,  however,  which  proves  that  it  was  not  bound, 
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but  was  operating  according  to  its  design.  Tlic  strength  of 
plaintiff's  case  lies  wholly  in  the  naked  fact  that  though  it 
canght,  it  did  not  hold  the  door.  ISTo  attempt  was  made  to 
show  any  particular  fault  or  defect  in  the  latch  as  the  cause 
of  this  failure,  nor  was  any  snggested  in  the  argument.  The 
declaration  does  not  allege  fault  in  its  original  construction — 
in  the  plan,  material,  make  or  adjustment  of  it ;  but  the  sole 
charge  is  that  "the  defendant  carelessly  and  negligently  per- 
mitted the  said  latch  to  get  out  of  repair,  so  that  it  would 
not  securely  catch  and  hold  said  door  open  when  the  same 
was  necessarily  opened."  Yet  no  change  whatever  was  shown 
to  have  taken  place  in  it  since  it  was  first  set  up.  The  evidence 
is  positive  and  clear  that  none  had  taken  place.  By  the  acci- 
dent in  question  the  door  was  broken  and  it  was  repaired,  but 
nothing  was  done  to  the  latch.  No  occasion  for  any  repair  of 
it  was  discovered,  and  it  continued  to  be  used  up  to  the  time 
of  the  trial,  just  as  it  was  before  and  at  the  time  of  the 
accident.  If  the  wobbling  of  the  door  ever  loosened  its  hold, 
that  was  no  fault  of  the  latch,  and  the  declaration  does  not 
complain  of  the  door.  The  averment  that  the  latch  itself 
was  60  out  of  repair  that  it  woijd  not  securely  catch  and  hold 
the  door  is  supported  only  as  matter  of  inference  from  the 
mere  fact  that  in  this  instance  it  did  not.  This  inference  is 
not  fairly  dedudible  from  that  fact  alone.  There  should  be 
further  proof,  or  some  ground  for  the  presumption  that  it 
was  not  prevented  by  some  cause  outside  of  itself ;  that  it 
had,  under  the  obvious  conditions,  a  reasonably  fair  chance 
so  to  catch  and  hold. 

We  think  there  is  no  such  proof  in  this  record,  and  that  if 
such  a  presumption  might  be  indulged  in  the  absence  of  proof, 
it  was  fully  overcome  by  the  facts  here  shown.  The  undis- 
puted evidence  in  our  judgment  clearly  establishes  the  fol- 
lowing propositions : 

First.  The  latch  was  so  made  and  adjusted  that  when  raised 
it  would  promptly  fall  by  its  own  weight,  unless  it  was  raised 
80  far  a&  to  be  balanced  on  the  pin,  or  prevented  by  some 
cause  outside  of  itself.  Second.  In  this  instance  it  was  not  so 
balanced  nor  otherwise  prevented.    Third.   Whenever  it  began 


Third  District — November  Term,  1890.     23 

Consolidated  Coal  Co.  of  St.  Louin  v.  Bonner. 

to  fall  it  would  fall  as  far  as  was  designed  by  its  arrangement, 
the  full  depth  of  the  notch,  below  the  top  of  the  bar,  unless 
arrested  by  some  force  or  cause  external  to  itself.  Fourth. 
When  it  so  fell  over  the  bar,  it  invariably  held  untiF  it  was 
purposely  raised.  Fifth.  Its  fall  might  be  arrested  before  its 
completion  by  the  returning  bar. 

These  propositions  strongly  oppose  appellee's  theory,  which 
is,  that  though  it  had  a  fair  chance  it  failed,  through  some 
defect  in  itself,  to  catch  as  fully  as  it  ought,  or  liaving  so 
caught,  let  go  its  hold.  We  find  in  the  record  no  evidence 
which  to  our  minds  reasonably  supports  that  theory  as  against 
these  propositions.  The  most  consistent  if  not  the  only 
rational  explanation  of  the  unfortunate  event,  seems  to  us  to  be 
found  in  tlie  supposition  that  appellee  failed  to  push  the  door  far 
enough,  or  slammed  it  too  violently  to  give  the  latch  time  to 
fall  fully  before  its  return;  that  the  latch  therefore  barely  ~ 
caught  the  bar  on  its  edge;  that  this  slight  hold  stayed  the 
door  while  at  rest,  but  was  broken  by  its  vibration  caused  by 
the  weight  and  motion  of  the  loaded  trip  as  it  came  near. 

Appellee  himself  says-:  "  I  couldn't  say  whetiicr  the  cars 
jarred  it  loose  or  not.  It  looked  tome  as  if  something  of  the 
kind  had  not  been  it  would  have  come  shut  and  catched  the 
mule."  But  his  witness,  Wood,  said  that  if  it  was  fully  down 
the  cars  passing  through  would  jiot  affect  it.  That  statement 
is  confirmed  by  the  experience  of  all  the  others.  They  had  to 
pull  the  wire,  after  passing  through,  in  order  to  raise  it.  The 
inference  must  be  that  on  this  occasion  it  was  not  down,  and 
the  only  reason  suggested  by  the  evidence  is  that  it  had  not 
time  so  to  fall.  This  does  not  imply  any  defect  in  it  which 
appellant's  duty  required  it  to  remedy,  since  it  may  as  well 
have  been  due  to  an  improper  manner  of  opening  the  door. 
It  may  be  true  that  the  company  could  have  provided  a  better 
latch,  one  that  would  act  more  certainly  and  promptly  and 
with  less  attention  on  the  part  of  the  driver.  But  it  was  not 
bound  to  provide  the  best  The  extent  of  its  duty  was  to  use 
ordinary  care  to  provide  one  that  was  reasonably  safe  and  fit 
for  the  purpose  it  was  intended  to  serve.  Camp  Point  Mfg. 
Co.  v.  Ballou,  71   111.  417;  Cooley  on  Torts,  557,  and  cases 
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cited  in  note.  Here  a  very  rude  and  simple  contrivance 
might  be  such.  The  evidence  shows  that  this  latch  was  all 
that  could  be  reasonably  expected  in  snch  a  place  for  such  a 
purpose.  We  doubt  if  a  single  juror  who  joined  in  this  ver- 
dict, in  the  place  of  the  company  and  with  knowledge  of  all 
tliat  was  proved  as  to  its  character  and  condition,  would  have 
thought  for  a  moment  that  any  change  or  repair  was  required 
to  make  it  reasonably  safe  and  fit  for  its  intended  uses.  The 
whole  arrangement  of  door  and  latch,  obviously  called  for 
attention  on  the  part  of  the  driver  to  see  that  the  latch  caught 
as  it  was  designed  to  catch.  A|)pe]Iee  understood  this  arrange- 
ment. He  knew  the  latch  was  to  hold  a  heavy  door  strongly 
incliued  to  shut  of  itself,  and  exposed  to  be  jarred  by  the 
passing  trip.  Common  sense  and  ordinary  care  would  dictate 
the  precaution  to  see  that  it  got  a  good  hold;  for  common 
experience  teaches  that  latches  generally  are  liable  to  stick, 
and  for  other  reasons  sometimes  fail  to  catch  or  to  catch  suf- 
ficiently even  against  an  ordinar}'  door  that  is  slammed  or  not 
pushed  clearly  beyond  the  notch. 

Under  the  issue  made  by  the  pleadings,  the  burden  was 
upon  him  to  show  affirmatively,  by  a  prej)onderance  of  the 
evidence,  not  only  that  in  this  instance  it  did  not,  but  that 
though  he  used  it  with  ordinary  care,  it  would  not,  by  reason 
of  being  itself  out  of  repair,  securely  catch  and  hold  the  door; 
that  it  was  so  out  of  repair  through  the  want  of  ordinary  care 
on  the  part  of  the  company,  and  that  the  defect  was  the 
proximate  cause  of  his  injury.  A  failure  to  so  establish  either 
of  these  propositions  should  prevent  a  recovery. 

We  are  clearly  of  opinion  that  the  opposite  of  each  of  these 
is  at  least  ho  less  consistent  with  all  the  evidence.  It  just  as 
strongly  tends  to  prove  that  the  latch  generally  did  catch  and 
hold,  was  not  out  of  repair,  and  was  reasonably  safe  and  tit  for 
its  intended  use;  that  therefore  there  could  have  been  no  neg- 
ligence on  the  part  of  the  company,  and  that  appellee's  injury 
is  to  be  attributable  directly  to  his  careless  manner  of  opening 
the  door. 

In  such  case  the  law  is,  as  stated  in  Smith  v.  The  First 
National   Bank^   99  Mass*   605,   that    '^ Where  tlie  evidence 


Third  District — May  Term,  1891.  25 

Commissioners  of  Highways  v.  Deboe. 

tends  equally  to  sustain  either  of  two  inconsistent  propositions, 
neither  of  which  can  be  said  to  have  been  establislied  by  legiti- 
mate proof,  a  verdict  in  favor  of  the  party  bound  to  maintain 
one  of  these  propositions  against  the  other  is  necessarily 
wrong."  See  also  C.  &  A.  R  R.  Co.  v.  Mock,  88  111.  87. 
Considering  the  measure  of  the  duty  resting  upon  it,  we  think 
the  evidence  largely  preponderates  in  favor  of  the  appellant  on 
all  these  issues.  Had  just  such  a  latch  been  provided  to  hold 
open  a  farm  gate  which  closed  by  a  weight,  and  failing  to  hold 
it  when  opened  in  like  manner,  the  gate  had  come  to,  and  by 
frightening  the  team  or  otherwise,  injured  tlie  hired  driver 
who  thus  opened  it,  would  the  jury  by  their  verdict  have 
given  him  the  old  man's  farm?  Yet  the  measure  of  defend- 
ant's duty  would  be  the  same  in  that  case  as  in  this.  It 
applies  alike  to  farmers  and  mechanics,  to  individual  employes 
in  small  industries,  as  to  proprietors  of  large  plants  and 
wealthy  corporations.  If  the  latch  would  have  been  good 
enough  in  that  case,  impartial  justice  must  hold  it  to  have 
been  so  in  this. 

For  the  reasons  above  stated,  we  think  this  verdict  should 
have  been  set  aside,  and  because  it  was  not,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

licversed  and  remanded. 


Commissioners  of  Highways 

V. 

Joseph  F.  Deboe. 


48        25 

100   'a?? 


Jflqhwayn — 'Enjoining  of  Commisshner 8  of ^  from  Paying  Damages — 
Practice — Pleading — Parties, 

1.  An  answer  is  deemed  impertinent  if  it  groes  bej'ond  the  allegrationa  of 
the  bill  to  state  some  mutter  not  material  to  the  ciise  and  not  constituting^ 
a  defence. 

2.  Alleprations  which  are  unbecominpf  the  dignity  of  the  court  to  hear, 
or  are  contrary  to  good  nianoers,  or  charge  some  person  with  an  offense,  are 
deemed  scandalous,  unless  such  matters  are  proper  to  the  defcnsjo  of  a  given 
bill.    To  be  deemed  scandalous  the  matter  must,  at  the  same  time,   be 
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impertinent;  for  no  matter  bow  scandalous  it  may  be  in  matter  of  fact,  it 
ifl  not  scandalous  within  the  meaning  of  the  word  as  used  in  equity  plead- 
inpr,  if  it  is  pertinent  to  the  Ciise. 

3.  The  writ  of  injunction  can  only  afford  preventative  rolief.  It  can  not 
be  employed  to  correct  a  wrong  or  injury  already  done,  nor  to  restore  par- 
ties to  rights  of  which  they  have  been  already  deprived. 

4.  It  is  a  good  defense  to  a  bill  for  an  injunction,  to  show  that  the  act 
sought  to  be  prevented  had  already  been  done  before  the  bill  was  tiled.  It 
is  idle  to  speak  of  restraining  the  borrowing  of  money  already  borrowed, 
OT  the  issuing  of  orders  already-  issued. 

5.  A  complainant,  in  chancery,  must  recover  upon  the  case  made  by  the 
bill..  If  upon  a  hearing,  a  good  case  appears  in  the  evidence,  if  it  does  not 
correspond  with  the  allegations  of  the  bill  relief  Ciin  not  be  given. 

6.  If  an  answer  presents  a  complete  defense  to  the  case  as  made  by  the 
bill,  but  in  doing  so  discloses  a  good  case  for  the  complainant  upon  another 
ground  than  that  which  is  set  up  in  the  bill,  the  complainant  may  avail 
himself  of  the  new  case  by  applying  for  and  obtainingr  leave  to  amend  his 
bill,  and  then  setting  out  the  facts  that  will  warrant  a  decree  in  his  fav(»r. 

7.  Highway  commissioners  are  empowered  by  Sec.  17,  Chap.  121.  R.  S., 
in  force  July  1,  1883,  to  draw  orders  on  their  treasurer  in  favor  of  the  own- 
ers of  land  taken  for  highway  purposes,  the  same  to  bo  payable  only  out  of 
a  tax  to  be  subsequently  levied  and  collected  for  their  payment. 

8.  Such  orders  should  only  be  delivered  to  the  land  owners.  Where  they 
are  disposed  of  to  third  persons,  such  irregularity  can  not,  after  its  occur- 
rence, be  corrected  by  a  writ  of  injunction. 

9.  As  a  general  rule  any  tax  payer  of  a  given  town  has  sufficient  interest 
in  the  actions  of  highway  coniraissioners  to  constitute  him  a  proper  party 
to  institute  an  action  to  restrain  fh  "m  from  the  performance  of  an  unlawful 
official  act,  if  such  illegal  act  will  specially  injure  or  damage  him;  if  the 
threatened  act  will  operate  to  increase  the  burden  of  his  taxation,  or  the 
aggregate  indebtedness  of  the  town,  such  would  be  regarded  as  an  indi- 
vidual injury  and  damage  to  him. 

10.  This  rule  is  limited  to  cases  where  the  action  is  instituted  by  the  tax 
payer  in  good  faith  and  for  the  protection  of  his  own  interest.  Relief  will 
not  be  granted  if  it  appears  that  he  is  merely  a  colorable  plaintiff  suing 
really  in  behalf  of  other  parties  in  interest. 

11.  If  public  officers  are  about  to  violate  an  official  duty  which  is  public 
in  its  nature,  and  the  violation  of  which  affects  the  public  in  general  alike, 
a  citizen  who  is  not  threatened  with  some  special  injury  or  damage  can  not 
volunteer  to  become  a  complainant  and  prevent  the  violation  by  injunction. 
The  remedy  in  such  ca.se  is  upon  application  to  the  proper  public  officer, 
who  will  proceed  in  behalf  of  the  public. 

12.  A  bill  filed  at  the  instigation  of  others  by  an  individual  who  has  no 
private  interest  involved,  other  tTian,  or  different  from  the  body  of  the  tax 
payers  of  a  given  town,  should  not  be  entertained. 

13.  If  two  inconsistent  acts  be  pa.sscd  at  different  times,  the  last  is  to 
be  obeyed  and  the  first  must  give  way. 
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[Opinion  filed  January  30,  1892.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  tlio 
Hon.  Jacob  Fouke,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  on  the  11th  day  of  Feb- 
ruary, 1891,  in  the  Circuit  Court  of  Sangamon  County,  by 
the  appellee,  in  which  it  is  alleged  that  the  appellants,  as 
commissioners  of  highways,  threaten  to  open  a  public  high- 
way on  the  section  line  between  sections  29  and  82,  and 
tiireaten  to  pay  to  Robert  H.  Easly  and  James  Drennan  dam- 
ages awarded  them  for  land  taken  for  said  highway;  that  the 
commissioners  have  no  funds  in  their  treasury  levied  for  the 
purpose  of  paying  such  damages,  and  have  made  no  levy  to 
procure  funds  for  such  purpose,  but  that  tlioy  are  about  to 
borrow  money  to  pay  such  damages,  or  are  about  to  draw 
orders  on  funds  in  their  treasury,  levied  for  road  and  bridge 
purposes,  and  misappropriate  it  to  the  payment  of  the  dam- 
ages to  Easly  and  Drennan;  that  Drennan  and  Easly  liave 
no  orders  for  such  payments,  but  that  unless  restrained  the 
commissioners  will  borrow  money  to  pay  Easly  and  Drennan, 
or  misappropriate  funds  already  in  their  hands  to  that  purpose. 
The  prayer  of  the  liill  is  that  the  appellants,  as  such  commis- 
sioners, may  be  enjoined  from  the  commission  of  ouch  alleged 
illegal  acts. 

The  appellants  exhibited  an  answer  to  the  bill,  in  which 
they  admit  that  they  are  intending  to  open  the  road,  and  allege 
that  it  was  duly  and  legally  laid  out  and  established  as  a  high- 
way by  three  supervisors  on  an  appeal  from  them  as  commis- 
sioners. They  allege  that  damages  were  awarded  to  Easly 
and  Drennan,  and  aver  a  readiness  and  willingness  to  pay  the 
same,  but  deny  that  they  are  about,  or  ever  intended,  to  bor- 
row money  for  that  purpose,  or  that  they  intend,  or  have 
threatened  to  issue  or  draw  orders  on  their  treasurer  against 
taxes  levied  or  collected  for  other  purposes,  for  the  payment 
of  such  damages,  and  deny  that  they  have  ever  illegally  used 
or  paid  out,  or  intend  to  use  or  pay  out,  or  misappropriate  any 
fund  in  their  treasury. 

The  answer  also  contained  further  averments  which  were 
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excepted  to  as  bcin^  impertinent  and  scandalous,  which  are 
substantially  as  follows:  That  after  the  road  was  laid  out  by 
the  order  of  the  supervisors  and  before  the  filing  of  the  bill, 
the  appellants  drew  orders  to  Drennan  and  Easly  or  bearer  for 
the  amount  of  their  damages  respectively,  to  be  paid  out  of 
taxes  to  be  thereafter  levied  and  collected  in  due  course  of 
law,  and  tendered  such  orders  to  Drennan  and  Easly,  who 
refused  to  receive  them,  whereupon  a  citizen  of  the  township 
offered  to  take,  and  did  take,  such  orders  at  par  and  advanced 
the  full  amount  of  them  to  pay  to  Drennan  and  Easly;  that 
such  money  was  advanced  without  discount,  interest,  or  cost 
to  the  town,  and  that  the  same  money  was  tendered  to  Easly 
and  Drennan  and  that  each  refused  to  receive  it,  and  that  the 
money  is  still  held  by  their  treasurer  for  Drennan  and  Easly 
w^henever  they  will  accept  it,  and  that  they  are  ready  and 
willing  and  now  oflfer  to  pay  same  to  said  Easly  and  Dren- 
nan respectively,  in  payment  of  their  said  damages,  as  may  be 
directed  by  this  court. 

They  further  aver  on  information  and  belief  that  said 
complainant,  Joseph  Deboe,  is  a  nominal  complainant  in  this 
cause,  knowing  little  and  caring  less  about  matters  set  up  in 
said  bill  of  complaint,  and  used  as  mere  tool  of  said  Drennan 
and  Easly  in  obstructing,  hindering  and  delaying  the  opening 
of  said  road,  and  that  this  suit  is  not  brought  by  complainant 
in  good  faith,  but  only  at  solicitation  of  said  Easly  and 
Drennan,  to  bother  and  obstruct  said  highway  commissioners 
in  the  proper  and  legal  performance  of  their  duties  in  opening 
said  road,  in  conformity  with  said  order  of  said  supervisors. 

Attached  as  Exhibits  A  and  B  to  the  answer,  were  copies 
of  the  orders  issued  intended  for  Easly  and  Drennan.  These 
orders  were  drawn  on  the  6th  day  of  December,  1890,  by  the 
commissioners  on  their  treasurer  and  direct  him  to  pay  the 
amounts  respectively  due  to  Drennan  and  Easly  out  of  moneys 
in  his  hands  not  otherwise  appropriated,  and  each  order  con- 
tains the  following  statement:  ''This  order  is  payable  only  out 
of  the  tax  to  be  levied  in  due  course  of  law  for  payment  of 
damages  for  laying  oat  roads,  when  the  money  shall  be 
collected." 
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The  exceptions  filed  against  the  answer  were  sustained  by 
the  court,  and  appellants  failing  and  refusing  to  amend  the 
answer,  the  bill  was  taken  as  confessed,  and  a  decree  rendered 
pro  oonfesao  for  the  appellee,  perpetually  enjoining  and 
restraining  the  appellants  from  borrowing  any  money  to  pay 
damages  agreed  upon  or  allowed  for  lands  taken  in  laying  out 
a  road  on  the  line  between  sections  29  and  32  in  Ball 
township,  and  from  drawing  orders  on  the  treasurer,  or 
paying  any  money  for  said  damages  except  out  of  moneys 
levied  for  that  purpose,  and  from  using  any  money,  levied  for 
the  purpose  of  roads  and  bridges  and  the  payment  of  outstand- 
ing orders  drawn  on  their  treasurer,  for  the  purpose  of  paying 
such  damages. 

The  commissioners  by  appeal  bring  the  record  to  this 
court  for  review. 

Messrs.  Stevens  &  Lanphieb,  for  appellants. 
Messrs.  Conkling  &  Grout,  for  appellee. 

BoGGS,  J.  An  answer  is  deemed  impertinent  if  it  goes 
beyond  the  allegations  of  the  bill  to  state  some  matter  not  ma- 
terial to  the  case,  and  not  constituting  a  defense. 

Allegations  which  are  unbecoming  the  dignity  of  the  court 
to  hear,  or  are  contrary  to  good  manners,  or  charge  some 
person  with  an  offense,  are  deemed  scandalous  unless  such 
matters  are  proper  to  the  defense  of  the  bill.  To  be  deemed 
scandalous  the  matter  must  at  the  same  time  be  impertinent, 
for  no  matter  how  scandalous  it  may  be  in  matter  of  fact,  it  is 
not  scandalous  within  the  meaning  of  the  word  as  used  in 
equity  pleading  if  it  is  pertinent  to  the  case. 

The  appellants,  it  will  readily  be  conceded,  might  properly 
set  out  in  tlieir  answer  any  matter  from  which  it  would  appear 
that  the  appellee  was  not  entitled  to  the  relief  prayed  for  by 
the  bill,  and  such  matter  would  be  pertinent. 

The  bill  charges  that  the  appellants,  as  commissioners  of 
highways,  are  about  to  borrow  money  for  the  purpose  of 
paying  damages  awarded   to  Easly   aud    Drennan,   or    are 
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about  to  draw  warrants  or  orders  on  their  treasurer  for  such 
damages,  to  be  paid  out  of  funds  in  the  hands  of  the  treasurer 
levied  and  collected  for  other  purposes,  and  the  prayer  is 
that  they  be  restrained  by  injunction  from  the  commission  of 
such  illegal  acts.  The  answer  denies  that  the  appellants  are 
contemplating  or  intending  to  so  illegally  borrow  money  or 
misappropriate  any  fund,  and  proceeds  to  state  in  detail  to  the 
court  all  their  acts  and  doings  in  and  about  the  matter  of  pro- 
curing money  wherewith  to  pay  the  damages  to  Drennan  and 
Easly,  which  is  the  gravamen  of  the  charge  against  them. 
This  we  conceive  they  were  called  upon  to  do  by  the  rules  of 
equity  pleading. 

It  is,  however,  said  by  counsel  for  the  appellee  that  the  acts 
of  the  appellant  in  drawing  orders  payable  to  Drennan  and 
Easly,  when  there  was  non.onoy  in  their  treasury  to  pay  such 
orders  and  no  tax  levied  for  their  payment,  and  the  act  of  the 
appellants  in  delivering  the  orders  to  persons  other  than  Dren- 
nan and  Easly,  as  disclosed  by  the  answer,  were  illegal,  and 
therefore  presented  no  defense  to  the  bill,  and  that  all  the 
averments  of  the  answer  concerning  such  acts  were  for  that 
reason  impertinent.  To  what  extent  these  acts  of  the  appel- 
lants, as  highway  commissioners,  were  illegal,  we  shall  presently 
see,  but,  whether  legal  or  illegal,  we  think  they  presented  a 
ground  of  defense  to  the  bill. 

The  writ  of  injunction  can  only  afford  preventative  relief. 
It  can  not  be  employed  to  correct  a  wrong  or  injury  already 
done,  nor  to  restore  parties  to  rights  of  which  they  have  been 
already  deprived.  Menard  v.  Ilood,  GS  111.  121;  xlm.  &  Eng. 
Encyc.  of  Law,  796-8. 

It  is  a  good  defense  to  a  bill  for  an  injunction,  to  show  that 
the  act  sought  to  be  prevented  had  already  been  done  before 
the  bill  was  filed,  and  it  is  manifest  that  if  the  averments  of 
this  answer  are  true,  that  the  court  was  powerless  to  grant  the 
relief  prayed  for.  It  is  idle  to  talk  about  restraining  the  bor- 
rowing of  money  already  borrowed,  or  the  issuing  of  orders 
already  issued. 

Yet  such  was  the  state  of  case  disclosed  by  th(!  averments 
of  the  answer.     It  is  suggested  that  the  answer  developed  the 
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fact  that  the  appellants,  as  commiBsioiiers,  had  in  their  hands 
the  money  received  for  the  ordoi-s,  and  that  if  the  disposition 
made  of  them  was  in  fact  but  a  borrowing  of  tlie  money,  tiiat 
the  conrt  might  enjoin  them  from  paying  it  out.  The  bill 
does  not  contain  any  charges  of  this  kind.  A  complainant  in 
chancery  must  recover  upon  the  case  made  by  the  bill.  Even 
if  upon  a  hearing  a  good  case  appears  in  the  evidence,  yet  if  it 
does  not  correspond  with  the  allegations  of  the  bill,  relief  can 
not  be  given.  McKay  v.  Bissett,  5  Gilm.  499;  Morton  v. 
Smith,  86  III.  117;  Pinneo  v.  Goodspeed,  104  111.  184. 

In  this  case  the  answer  was  excluded  by  the  court,  and  the 
decree  rendered  upon  the  theory,  that  for  want  of  an  answer, 
the  allegations  of  the  bill  were  confessed.  The  decree,  tliere- 
fore,  must  rest  solely  upon  the  allegations  of  the  bill  and  can 
not  be  aided  by  any  averment  of  the  excluded  answer. 

If  an  answer  presents  a  complete  defense  to  the  case  as  made 
by  the  bill,  but  in  doing  so,  discloses  a  good  case  for  the  com- 
plainant upon  another  ground  than  that  which  is  set  up  in  the 
bill,  the  complainant  may  avail  himself  of  thjs  new  case  by 
applying  for  and  obtaining  leave  to  amend  his  bill,  and  then 
setting  out  the  facts  that  will  warrant  a  decree  in  his  favor. 
White  v.  Morrison  et  ux.,  11  111.  301. 

We  think  the  appellants,  as  highway  commissioners,  were 
empowered  by  Sec.  17  of  Chap.  1^1  of  the  Revised  Statutes, 
in  force  July  1,  1883,  to  draw  orders  as  they  did  on  their  treas- 
urer, for  tlie  amounts  due  Drennan  and  Easly,  payable  as  those 
orders  are  only  out  or  a  tax  to  be  subsequently  levied  and 
collected  for  their  payment. 

Sees.  13  and  15  of  the  same  chapter  authorizes  a  tax  levy  to 
be  afterward  made  for  the  purpose  of  paying  such  orders. 

It  is  true  tliat  Sec.  1  of  chapter  146  of  the  statutes  in  force 
July,  1879,  prohibits  the  drawing  or  issuing  of  such  orders^ 
.unless  there  be  sufficient  money  at  the  time  in  the  appropriate 
fund  of  the  treasury  for  their  payment,  but  it  is  the  prior 
enactment. 

The  rule  is,  that  if  two  inconsistent  acts  be  passed  at 
diflFerent  times,  the  last  is  to  be  obeyed,  and  the  first  must 
give  way.     Devine  v.  CommissionerSj  84  111.  690. 
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While  the  two  enactuients  differ  in  the  respect  named,  still 
it  is  to  be  observed  that  the  diflferenee  affects  only  the 
issuance  of  the  orders.  As  to  their  payment  there  is  no 
difference  between  the  warrants  authorized  to  Be  issued  by 
Sec.  17  of  Chap.  121,  and  the  warrants  commonly  called 
anticipation  warrants,  authorized  to  be  issued  under  Sec.  2  of 
Chap.  146.  It  is  only  out  of  taxes  to  be  collected  in  the  future 
tliat  either  can  be  paid.  The  orders  drawn  by  the  appellants 
could,  however,  only  be  delivered  to  Easly  and  Drennan. 
Power  to  otherwise  dispose  of  them  is  not  ^iven  by  any 
section  of  the  statute,  nor  is  such  power  to  be  implied  from 
any  power  that  is  given.  Upon  the  contrary*  Sec.  L7,  which, 
as  we  have  seen,  authorizes  the  orders  to  be  drawn,  expressly 
provides  that  they  shall  "be  given  to  the  persons  damaged." 
The  action  of  the  appellants  in  disposing  of  these  orders  to 
other  persons,  though  for  their  face  value,  was  irregular  and 
not  warranted  by  law.  But  this  irregularity  can  not,  after  its 
occurrence,  be  corrected  hf  a  writ  of  injunction,  though  it 
may  rest  in  the  power  of  the  chancellor,  under  a  bill  appro- 
priately framed  for  that  purpose,  and  which  brings  the 
necessary  parties  before  the  court,  to  cause  the  appellants  to 
repossess  themselves  of  the  orders  and  deliver  them  to 
parties  entitled  by  the  statute  to  receive  them;  though  for 
reasons  hereafter  given  it  must  not  be  understood  that  we  hold 
that  such  relief  can  be  given,  upon  a  bill  filled  by  this  appellee. 

The  pertinency  of  the  averments  of  the  answer,  to  the  effect 
that  the  appellee  has  no  individual  interest  in  the  case  and  is 
complainant  only  in  name,  remains  to  be  determined.  The 
answer  charges  that  the  appellee  is  complainant  in  name  only, 
that  he  brought  the  suit  at  the  instance  and  in  the  interest  of 
Easly  and  Drennan,  and  to  aid  them  in  hindering  and  delaying 
the  opening  of  the  road  on  the  said  section  line;  that  the  suit  is 
really  the  suit  of  Drennan  and  Easly,  the  appellee  being  a  mere 
instrument  in  their  hands.  The  answer  further  charges  that 
the  appellee  has  no  real  estate  in  the  township,  and  that  his 
personal  tax  does  not  exceed  the  sum  of  ?8,and  that  he  does  not 
really  care  about  the  manner  in  which  the  money  is  raised  to 
pay  Drennan  and  Easly,  but  appears  as  complainant  only  at 
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their  solicitation  and  request.  We  think  this  pertinent  to  tlio 
case,  and  if  pertinent,  it  is  not  scandalous. 

It  may  be  conceded  that  any  tax  payer  of  the  town  of  Ball 
has  sufficient  interest  in  the  actions  of  the  highway  com- 
missioners to  constitute  him  a  proper  party  to  institute  an 
action  to  restrain  the  commissioners  from  the  performance  of 
an  unlawful  official  act,  if  such  illegal  act  will  specially  injure 
or  damage  him.  If  the  threatened  act  will  operate  to  increase 
the  burden  of  his  taxation,  or  the  aggregate  indebtedness  of 
the  town,  such  would  be  regarded  as  an  individual  injury  and 
damasce  to  liim. 

Such  is  in  effect  the  general  rule,  but  this  general  rule  is 
limited  to  cases  where  the  action  is  instituted  by  the  tax  payer 
in  good  faith  and  for  the  protection  of  his  own  interest, 
Belief  will  not  be  granted  if  it  appears  that  he  is  merely  a 
colorable  plaintiff,  suing  really  in  behalf  of  other  parties  in 
interest.  2  High  on  Injunctions,  Sec.  1302;  Putney  v.  Lynn 
Paving  Co.,  13  W.  R.  988. 

If  public  officers  are  about  to  violate  an  official  duty  which 
is  public  in  its  nature,  and  the  violation  of  which  affects  the 
public  in  general  alike,  a  citizen  who  is  not  threatened  with 
some  special  injury  or  damage  can  not  volunteer  to  become  a 
complainant  and  prevent  the  violation  by  injunction.  The 
remedy  in  such  case  is  upon  application  to  the  proper  public 
officer,  who  will  proceed  in  behalf  of  the  public.  City  of 
Chicago  V.  Union  Building  Association,  102  111.  379;  Seager 
V.  Kankakee  Comity,  102  III.  669. 

If  the  allegations  of  the  answer  are  true,  we  are  at  a  loss  to 
know  how  appellee's  burden  of  taxation,  whether  great  or 
small,  will  be  increased  by  the  act  of  the  commissioners  in 
delivering  the  orders  to  persons  other  than  Drennan  and 
Easly. 

The  orders,  as  we  have  seen,  are  valid,  and  if  delivered  to 
Easly  and  Drennan,  will  be  included  in  the  next  regular  tax 
levy,  and  if  they  are  retained  by  the  present  holders  the 
amount  of  them  would  in  like  manner  be  included  in  the  same 
levy.  In  respect  of  them  the  amount  of  appellee's  taxation 
in  either  -event  will  be  the  same  and  will  be  paid  by  him  at 
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the  same  time  and  in  the  same  manner.  Nor  is  the  aggregate 
indebtedness  of  the  town  in  anywise  increased  by  the  irregular 
disposition  of  the  orders. 

If  it  is  true,  as  the  answer  avers,  that  the  appellee  instituted 
the  suit  at  the  instigation  of  Easly  and  Drennau,  and  that  he 
has  no  private  interest  involved,  other  than,  or  different  from 
the  body  of  the  tax  payers  of  the  town,  his  bill  should  not  bo 
entertained.  2  High  on  Injunctions,  Sees.  1298,  1299,  1300 
and  1301. 

The  averments  of  tlie  answer  under  consideration,  attacked 
directly  the  standing  of  the  appellee  as  a  proper  party  com- 
plainant, and  if  sustained  by  proof,  would  operate  to  wholly 
defeat  the  action.  Therefore  the  exceptions  to  the  answer 
ought  not  to  have  been  sustained,  but  should  have  been  over- 
ruled. 

The  decree  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  the  views  here  expressed. 

Beversed  and  remanded. 


Charles  McCaffrey 

V. 

Charles  B.  Dustin,  Administrator. 

Tnpohency — Fraudulent  Sale — Negotiable  Instruments —  Note — Gar* 
nishment. 

1.  A  person,  insolvent  when  he  sells  certain  property,  can  not,  asagfainBt 
his  creditors,  make  a  gift  to  his  wife  of  notes  given  upon  such  sale,  nor  can 
he  invest  her  with  title  to  them  by  way  of  a  settlement  in  her  favor,  except 
for  a  valuable  consideration. 

2.  While  a  wife  may  refuse  to  execute  a  deed  except  on  condition  that  a 
portion  of  the  purchase  price  be  paid  or  secured  to  her,  where  the  evidence 
fails  to  show  that  she  demanded  it  to  be  done,  or  that  it  was  done  a.s  com- 
pensation to  her  for  her  oossible  interest  in  the  land,  her  release  of  her 
ri^ht  of  dower  therein  can  not  bo  looked  upon  as  constituting  such  consid 
oration. 

3.  Where  purchase  money  notes  are  made  payable  to  the  wife,  by  the 
mere  voluntary  act  of  her  insolvent  husband,  the  grantor,  it  is  the  presump- 
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tion  of  the  law  that  this  was  done  with  fraudulent  intent  as  to  his  creditors, 
and  is  therefore  void  as  to  them. 

4.  One  who  buys  a  note  after  its  maturity,  takes  it  subject  to  all  equities 
and  defenses  existing  between  the  ori^final  parties  to  the  instrument.  A  past 
due  note  is  already  diKhonored  and  conies  to  one  about  to  buy  it,  tainted 
with  suspicion  and  discredited  upon  its  face.  A  person  buyinsr  it,  takes  it 
subject  to  any  right  acquired  by  an  attaching  creditor  by  garnisheeing  the 
maker. 

5.  An  indorsement  without  date  is  presumed  to  have  been  made  before 
the  maturity  of  the  note,  but  this  is  a  prima  facie  and  not  a  conclusive  pre- 
sumption, and  may  be  rebutted  by  evidence.  To  so  rebut,  it  is  competent  to 
show  that  the  note  remained  the  property  of  the  payee  after  its  maturity, 
and  the  acts  or  declarations  of  the  payee  while  having  possession  of  the  note, 
as  to  its  ownership,  are  admissible  to  rebut  this  legal  presumption. 

6.  The  purchaser  of  a  note,  due  and  dishonored  when  offered  to  him  for 
sale,  is  in  duty  bound  to  make  inquiry  as  to  the  rights  of  the  former  holder 
and  the  liability  of  the  maker,  and  he  is  chargeable  with  notice  of  all  he 
could  have  learned  had  he  made  inquiry,  should  he  fail  to  do  so. 

[Opinion  filed  January  30,  1892.] 

Appeal  from  the  Circuit  Court  of  Pike  County;  the  Hon. 
C.  J.  ScoFiELD,  Judge,  presiding. 

Messrs.  Colvin  &  Hess  and  Okb  &  Crawford,  for  appel- 
lant. 

Messrs.  Harry  Higbee  and  Dooot  &  Bush,  for  appellee. 

BoGGS,  J.  On  the  first  djiy  of  the  November  term,  1887,  of 
the  Circuit  Court  of  Pike  County,  Sarah  B.  Dustin  obtained  a 
judgment  against  one  G.  J.  Shaw  for  $517.33  and  costs. 

Five  days  before  the  commencement  of  the  court,  Shaw, 
who  was  then  insolvent  and  indebted  to  a  number  of  persons 
besides  Mrs.  Dustin,  conveyed  a  farm  to  Isaac  Barton  for  the 
sum  of  $4,400,  which  sum  was  paid  in  the  following  manner: 

Barton  assumed  to  pay  mortgages  on  the  farm  to  the 
amount  of  $2,429,  and  surrendered  to  Sliaw  notes  due  him 
from  Shaw  amounting  to  $400,  and  for  the  remainder  of  the 
purchase  price  of  the  farm  executed  his  two  notes,  one  for 
$571,  due  October  27,  1887,  the  other  for  $1,000,  due  Octo- 
ber  27,  1888. 
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These  two  notes  at  the  request  of  Shaw  were  made  payable 
to  his  wife,  Sopliia  Shaw.  An  execution  issued  on  the  judg- 
ment was  returned,  "  No  property  found."  The  necessary 
affidavit  was  at  once  filed,  and  garnishee  summons  for  Barton 
and  Sophia  Shaw  issued,  returnable  to  the  following  April 
term  of  the  court.  This  summons  was  served  on  Barton  and 
Mrs.  Shaw  on  the  7th  day  of  November,  1887. 

The  note  for  $571  given  by  Barton  was  then  past  due  and 
in  the  hands  of  Sophia  or  G.  J.  Shaw.  The  latter  had  the 
note  and  endeavored  to  sell  it  in  January  and  also  on  the  first 
of  February,  1888.  On  the  2J  day  of  February,  1888,  the 
appellant  purchased  the  note  from  W.  A.  Shaw,  a  son  of  G.  J. 
and  Sophia  Shaw. 

It  was  then  indorsed  without  date  by  Sophia  Shaw,  and 
some  days  after  its  delivery  to  appellant,  W.  A  Shaw  also 
indorsed  it. 

Garnishee  summons  for  appellant  was  sued  out  and  served 
upon  him,  and  at  the  April  term  of  court  the  issues  as  to  all 
the  garnishees  were  consolidated  and  submitted  to  a  jury,  the 
result  being  a  verdict  and  judgment  against  Barton  in  favor 
of  the  administrator  of  Sarah  B.  Dustin,  then  deceased,  for  the 
amount  of  the  judgment  in  her  favor  against  Shaw,  and  in 
favor  of  the  appellant  for  the  remainder  of  the  note.  From 
this  judgment  the  appellant  perfected  this  appeal  to  this  court 

G.  J.  Shaw  was  insolvent  when  lie  sold  the  farm  to  Barton. 
He  could  not,  therefore,  as  against  his  creditors,  make  a  gift  to 
his  wife  of  the  two  notes,  nor  could  he  invest  her  with  title  to 
them  by  way  of  a  settlement  in  her  favor,  except  for  a  valu- 
able consideration.  Schouler  on  Husband  and  Wife,  Sees. 
373-4;  Patrick  v.  Patrick,  77  111.  555;  Moritz  v.  Hoffman, 
35  111.  553. 

Appellant  contends  that  the  release  by  Mrs.  Shaw  of  lier 
contingent  right  of  dower  in  the  land  sold,  constituted  such 
consideration.  No  doubt  a  wife  may  refuse  to  execute  a  deed 
except  on  condition  that  a  portion  of  the  purchase  price  bo 
paid  or  secured  to  her,  but  the  evidence  fails  to  show  that  Mrs. 
Shaw  demanded  this  to  be  done,  or  that  it  was  done  as  com- 
pensation to  her  for  her  possible  interest  in  the  land.     Upon 
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the  contrary  the  jury  were  amply  warranted  by  the  evidence 
in  arriving  at  the  conclusion  that  she  was  named  as  payee  in 
the  notes  for  the  purpose  of  placing  them  beyond  the  reach 
of  the  creditors  of  her  husband  and  as  a  mere  guise  to  per- 
petrate a  fraud.  All  of  tlie  circumstances  of  the  transaction 
as  disclosed  in  the  evidence  justly  raised  this  presumption  of 
fraud,  and  the  direct  effect  of  these  acts  of  Shaw  and  his  wife 
was  to  secrete  this  property  from  his  creditors.  Aside  from 
these  notes  Shaw  had  no  property  from  which  payment  of  his 
debts  could  be  enforced.  The  notes  having  been  made  paya- 
ble to  the  wife  by  the  mere  voluntary  act  of  the  insolvent 
husband,  it  is  the  presumption  of  the  law  that  this  was  done 
with  fraudulent  intent  as  to  creditors  of  the  husband  and  is 
therefore  void  as  16  such  creditors.  Moritz  v.  Hoffman,  35 
111.  553. 

It  is  then  to  be  considered  that  as  to  creditors,  Barton's 
indebtedness  upon  the  note  in  question  was  really  to  G.  J. 
Shaw. 

Such  was  the  true  situation  on  the  7th  day  of  November, 
1887,  when  Barton  was  garnishecd  by  Sarah  B.  Dustin.  The 
note  was  then  past  due  and  in  the  hands  of  G.  J.  Shaw  or 
Sophia  Shaw.  It  is  the  tmcontradicted  proof  that  G.  J.  Shaw 
had  the  note  at  different  periods  after  that  time.  Ilad  Barton 
been  sued  upon  the  note  by  either  G.  J.  or  Sophia  Shaw,  he 
could  have  successfully  pleaded  the  fact  that  he  had  been 
garnisheed  by  the  appellee,  Dustin.  The  plea,  good  against 
either  of  them,  is  equally  good  against  the  appellant,  McCaffrey, 
as  either  G.  J.  or  Sophia  held  the  note  after  it  fell  due  and 
when  Barton  was  served  with  the  garnishee  summons. 

It  is  an  elementary  rule,  that  one  who  buys  a  note  after  its 
maturity,  takes  it  subject  to  all  equities  and  defenses  existing 
between  the  original  parties  to  the  instrument.  A  past  due 
note  is  already  dishonored  and  comes  to  one  about  to  buy  it, 
tainted  with  suspicion  and  discredited  upon  its  face.  If  he 
buys  it,  he  becomes  its  owner  subject  to  all  existing  equities 
and  rights  of  others  including  the  right  acquired  by  an 
attaching  creditor  by  garnisheeing  the  maker.  Snider  V. 
Kidgeway,  49  III.  522 ;   Waples  on  Attachment,  p.  208;  and 
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in  support  of  the  same  principle  see  Patton  v.  Graves,  67 
111.  164.  It  is  true  the  note  came  to  McCaffrey  bearing  the 
indorsement  of  Sophia  Shaw  not  dated,  and  further  it  is  true 
that  an  indorsement  without  date  is  presumed  to  have  been 
made  before  the  maturity  of  the  note.  This  is,  however, 
a  prima  fdcie^  not  a  conclusive  presumption,  and  may  be 
rebutted  by  evidence.  To  rebut  this  presumption,  it  is  compe- 
tent to  show  that  the  note  remiiined  the  property  of  the  payee 
after  its  maturity,  and  the  acts  or  declarations  of  the  payee 
wliile  having  possession  of  the  .note,  as.  to  its  ownership,  are 
admissible  to  rebut  this  legal  presumption.  2  Parsons  on 
Notes  and  Bills,  9,  10. 

The  evidence  shows  that  G.  J.  Shaw  was  offering  the  note 
for  sale  in  January  and  on  the  1st  of  February,  long  after  it 
was  due.  G.  W.  Schwartz  testified  that  the  appellant  told  him 
that  William  Shaw  said  he  was  selling  the  note  for  his  mother 
(Sophia). 

Peter  Higgins  testified  that  appellant  told  him  that  Sophia 
Shaw  owned  the  note  he  bought.  The  appellant  testified  that 
W.  A.  Shaw  did  not  indorse  the  note  when  he  bought  it,  but 
that  ho  procured  Shaw  to  indorse  it  some  days  after  the 
purchase,  because  he  heard  tliore  was  likely  to  bo  trouble 
about  it.  The  evidence  warranted  the  jury  in  finding  not  only 
that  the  note  was  not  indorsed  to  W.  A.  Shaw  until  after  it 
was  due,  but  also  after  Barker  was  garnisheed,  and  that  the 
indorsement  when  made  was  but  a  fraudulent  pretense  and  not 
a  hona  fide  transfer  of  right  of  property  in  the  note. 

The  evidence  also  justified  the  conclusion  that  the  appellant, 
McCaffrey,  understood  that  the  note  was  the  property  of 
Sophia  Shaw,  and  that  William  Shaw  was  merely  selling  it  for 
her.  It  is  not  contended,  as  appellant  supposes,  that  the  service 
of  the  garnishee  summons  created  a  lien  on  the  note. 

The  note  was  due  and  dishonoied  when  offered  to  him  for 
sale.  This  imposed  upon  him  the  duty  of  making  inquiry  as 
to  the  rights  of  the  former  holder,  and  the  liability  of  the  maker, 
and  he  is  chargeable  with  notice  of  all  he  could  have  learned 
upon  inquiry  of  Barton.  Jay  v.  Reed,  56  111.  130;  Lord  v. 
Favorite,  29  111.  149. 

Appellant  knew  that  Barton  knew  he  was  financially  good ; 
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they  were  neighbors,  and  he  could  have  learned  upon  reason- 
able inquiry  why  the  note,  though  some  months  past  due,  had 
not  been  paid. 

Inquiry  would  have  brought  to  the  appellant  the  knowlcdijje 
that  Barton  had  not  paid  the  note  because  he  had  been 
garnisheed  by  a  creditor  of  the  owner  of  the  note. 

He  is  therefore  not  a  ioiia  fide  holder  without  notice,  but 
holds  with  notice,  because  the  law  charged  him  with  the  duty 
of  making  inquiry,  and  with  knowledge  and  notice  of  all  tliat 
due  inquiry  would  have  developed. ' 

The  instructions  of  the  court  were  framed  upon  the  true 
theory  of  the  law,  and  taken  all  together,  fairly  state  the  law 
of  the  case.     The  judgment  must  be  affiimed. 

Judgment  affirmed. 


48       89 

109     1  87 


Gates  Seybold 

V. 

William  S.  Morgan. 

Tfushfifid  and  Wife—Necessaries  Furnished  Wife— Recovery  for — S^^- 
ai'ate  Maintenance — New  Trial — Practice. 

1.  At  common  law  a  husband  was  liable  in  an  action  at  law  at  the  suit 
of  any  person  furniAhins^  his  wife  with  the  necesf^aries  of  life  suitable  to  her 
condition,  if  she  was  residing  apart  from  hiui  because  of  his  wrong  or  with 
his  consent 

2.  The  husband  has  uniformly  been  held  liable  for  the  funeral  expanses 
of  the  wife,  though  at  the  time  of  her  death  she  lived  apart  from  him  of  her 
own  fiiult. 

3.  No  right  of  action  at  comnjon  law  existed  in  puch  case  in  favor  of  the 
wife  either  at  law  or  in  equity.  She  could  only  rely  upon  obtaining  credit 
from  those  who  were  given  a  right  of  action  against  her  husband. 

4.  A  bill  for  sepiirute  maintenance  can  not  be  sustained  in  a  case  of  sep- 
aration by  mutual  consent,  but  only  where  the  separation  wns  without  the 
wife's  fault.  The  enactments  of  the  statute  touching  separate  mainte- 
nance in  no  wise  affect  the  common  law  right  of  action  in  favor  of  persons 
supplying  necessaries  to  the  wife.  Such  right  of  recovery  still  exists  by 
force  of  the  common  law,  if  the  wife  is  living  separate  from  her  hus^band 
because  of  his  fault  or  wrong,  or  with  his  consent. 
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5.  Whether  the  separation  in  a  given  case  was  because  of  the  fault  of 
the  husband,  or  was  with  bis  consent,  is  a  question  of  fact  for  the  determi- 
nation of  the  jury. 

6.  A  new  trial  should  not  be  granted  in  such  case,  for  the  reason  that  the 
person  with  whom  (he  wife  lived,  and  who  brings  suit  after  her  death 
against  her  husband  to  recover  for  necessaries  furnished  her  in  her  lifetime, 
in  which  suit  the  plaintiff  prevails,  had  in  his  possession  a  letter  written  by 
the  husband  to  the  wife  which  the  husband  insists  should  have  been  pro- 
duced in  evidence  upon  the  trial  of  such  suit,  no  notification  or  request  to 
produce  the  same  having  been  given,  it  being  cumulative  evidence  only. 

[Opinion  filed  January  30,  1892.] 

Appeal  from  the  Circuit  Court  of  Pike  Countj;  tlie  lion. 
C.  J.  SooFiELD,  Judge,  presiding. 

Mr.  W.  E.  Williams,  for  appellant. 

Messrs.  A.  G.  Crawford  and  Edward  Yates,  for  appellee. 

BoGOS,  J.  At  the  April  term,  1891,  of  the  Circuit  Court  of 
Pike  County,  the  appellee,  upon  the  verdict  of  a  jurj,  recov- 
ered a  judgment  against  the  appellant  in  the  sum  of  $150  for 
necessaries  furnished  the  wife  of  appellant,  including  medical 
bills  and  the  funeral  exuenses  of  the  wife. 

That  the  appellant's  wife  lived  in  appellee's  family  and  was 
supported  by  him  for  nearly  a  year  prior  to  her  death,  and  that 
he  incurred  indebtedness  for  the  services  of  a  physician  for 
her,  and  the  expenses  of  her  burial,  in  all  equaling  the 
amount  of  the  judgment,  is  not  questioned. 

Counsel  for  appellant  in  his  brief  says:  "The  only  question 
involved  in  this  case  under  the  pleadings  and  the  proof  is, 
whether  or  not  the  wife  was,  at  the  time  the  services  were 
rendered,  living  separate  and  apart  from  the  appellant 
without  his  fault."  In  this  we  think  counsel  is  under  some 
misapprehension  as  to  the  law.  We  think  the  question  of 
whether  she  lived  apart  from  him  with  his  consent  or 
acquiescence  also  arises  in  the  case.  At  common  law  the 
husband  was  liable  in  an  action  at  law  at  the  suit  of  any  person 
furnishing  the  wife  with  necessaries  of  life  suitable  to  her 
condition,  if  she  was  residing  apart  from  the  husband  because 
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of  his  wrong,  or  with  his  consent.  2  Kent,  Com.,  14(5; 
Schoiiler  on  Husband  and  Wife,  Sec.  117.* 

Tho  husband  has  uniformly  been  held  liable  for  the  f uueral 
expenses  of  tlie  wife,  though  at  the  time  of  lier  death  she 
lived  apart  from  him  of  her  own  fault.  Patterson  v.  Pat- 
terson, 59  1^.  Y.  574;  Bradshaw  v.  Beard,  12  Conn.  (B.  N.  S.) 
344. 

No  right  of  action  at  common  law  existed  against  the  hus- 
band in  favor  of  the  wife  either  at  law  or  in  equity.  She  could 
therefore  only  rely  upon  obtaining  credit  from  others  who 
were  given  a  right  of  action  against  the  husband.  If  others 
declined  to  supply  her  wants  in  consideration  of  the  right  to 
sue  the  husband  for  their  bills,  the  wife  was,  under  the  rules 
of  the  common  law,  practically  helpless. 

To  remedy  this  defect  our  statute,  giving  a  right  of  action 
to  the  wife  directly  against  the  husband  by  a  bill  in  chancery, 
for  separate  maintenance,  was  enacted;  but  as  it  is  not  the  pol- 
icy of  our  law  that  husband  and  wife  should  live  separate,  tho 
statute  restricted  tho  remedy  thus  provided  for  the  wife  to 
cases  where  the  separation  was  "  without  her  fault."  The 
remedy  of  the  statute  can  not,  therefore,  be  invoked  in  cases 
of  separation  by  mutual  consent,  but  its  enactment  in  nowise 
affected  tho  common  law  right  of  action  in  favor  of  a  per- 
son who  supplied  necessaries  to  the  wife.  Such  right  of 
recovery  still  exists  by  force  of  the  common  law,  if  the 
wife  is  living  separate  from  tho  husband  because  of  his  fault 
or  wrong,  or  with  liis  consent.  Evans  v.  Fisher,  5  Gilm.  569; 
Eoss  V.  Ross,  69  III.  569. 

Whether  the  separation  in  tlie  case  at  bar  was  because  of  the 
fault  of  the  husband,  or  was  with  his  consent,  was  a  question 
of  fact  for  the  determination  of  tho  jury.  It  must  be  con- 
ceded, that  the  evidence  produced  by  the  appellee  did  not 
show  that  the  separation  was  because  of  the  fault,  or  that  it 
was  with  tho  consent  of  appellant.  But  tho  appellant  testified 
quite  fully  as  to  tho  cause  of  the  separation  and  his  own 
testimony  is,  we  think,  sufficient  evidence  to  support  the  finding 
of  tho  jury.  Unless  error  is  found  in  the  giving  or  refusing 
of  instructions,  the  verdict  and  judgment  must  stand. 

The  only  complaint  as  to  the  instructions  is  as  to  tho  refusal 
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of  the  court  to  f^ive  instructions  numbered  nine  and  ten  asked 
by  the  appellant.  Instruction  number  nine  direct/ed  the  jury 
that  there  could  be  no  liability  unless  the  appellant  refused  to 
furnish  his  wife  with  the  necessaries  of  life  at  his  residence, 
or  abused  her,  or  failed  to  discharge  the  duties  of  a  husband 
60  that  she  could  no  longer  live  with  him. 

This  the  court  properly  refused  to  give,  because,  as  we  have 
seen,  a  liability  existed  against  the  appellant  if  the  separation 
was  with  his  consent  and  acquiescence.  The  principle  sought 
to  be  announced  to  the  jury  by  instruction  number  ten  is 
merely  an  abstract  one,  and  which,  so  far  as  it  is  correct  and 
applicable  to  the  case,  is  fully  stated  in  other  instructions  that 
were  given. 

The  instructions  given  to  the  jury  we  think  fully  and  fairly 
stated  the  law  governing  the  matters  at  issue  in  the  case.  One 
of  the  grounds  upon  which  a  new  trial  is  asked  is,  that  appellee 
had  in  his  possession  a  letter  written  by  the  appellant  to  his 
wife,  which  appellant  insists  ought  have  been  produced  in 
evidence.  The  appellee  was  not  notified  or  requested  to  pro- 
duce the  letter,  but  if  it  be  granted  that  it  was  his  duty  to  have 
voluntarily  done  so,  still  we  do  not  think  the  judgment  should 
be  disturbed. 

The  letter  is  but  a  written  statement  of  appellant  not  under 
oath.  The  iurv  heard  him  fullv  under  oath  as  to  the  entire 
married  life  of  himself  and  deceased  wife.  No  one  con- 
tradicted him,  and  indeed  his  version  of  the  conduct  of  himself 
and  of  his  wife  and  of  their  troubles  and  separation  was  all 
that  the  jury  knew  about  it.  Upon  his  own  testimony  they 
condemned  him.  It  would  be  very  unreasonable  to  suppose 
that  the  unsworn  statements  of  his  own  letter  would  have  had 
greater  weight  than  the  detail  of  facts  and  circumstances 
testified  to  by  him  upon  the  witness  stand.  If  admitted  the 
latter  would  be  but  cumulative  evidence. 

The  merits  are,  we  think,  with  the  appellee,  and  we  do  not 
find  such  error  in  the  record  as  would  justify  a  reversal.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Third  District — May  Term,  1891.  43 

Hcwett  V.  Griswold. 


A.  M.  Hewett 

V. 


43      43 
53    3l3i 


John  W.  Gjiiswold.  »  ^j 


Fraudulent  Sales — Corn  in  Crib* 

1.  As  against  creditors,  sales  of  personal  property  by  verbal  contract  may 
be  deemed  fraadulent  and  voidable,  first,  wben  tbe  contract  was  entered  into 
with  fraudulent  intent;  second,  wben  by  the  rules  of  law  a  fraudulent  intent 
is  presumed  from  the  nature  and  character  of  the  transaction.  Of  this  latter 
class  are  sales  made  when  there  is  no  change,  actual  or  constructive,  of  the 
possession  of  the  property. 

2.  If  after  a  sale  the  property  remains  iri  the  possession  and  control  of 
the  vendor  as  before  the  sale,  the  law  conclusively  presumes  that  the  trans- 
action is  fraudulent  as  to  creditors. 

8.  When  articles  sold  are  cumbrous  or  ponderous,  so  that  a  removal  is 
not  practicable,  it  is  not  necessary  that  there  i^houid  be  an  actual  change  of 
possession  from  hand  to  hand,  but  it  is  sufficient  if  the  buyer  assumes  the 
control  of  the  properly  in  an  open  and  notorious  manner,  and  the  seller  is 
divested  of  every  species  of  possession  from  which  an  inference  of  owner- 
ship might  arise. 

4.  Whether  in  such  case  all  has  been  done  that  ought  to  have  been  done 
to  constitute  a  delivery,  is  largely  a  question  of  fact  to  be  determined  by  the 
jury  under  proper  instructions. 

5.  There  is  no  dijfference  in  effect  between  a  sale  made  with  actual  intent 
to  defraud  creditors,  and  one  fraudulent  in  law.  Notice  of  either  is  only 
notice  of  a  fraudulent  transaction  not  binding  upon  a  creditor. 

6.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that 
there  was  no  such  change  in  possession  of  certain  cribs  of  corn  as  the  rules 
of  law  required,  and  that  the  sale  thereof  was  fraudulent  in  law,  and  void  as 
to  creditors. 

[Opinion  filed  January  30,  1892.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
tlie  Hon.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  J.  C.  McBride  and  J.  M.  Truitt,  for  appellant. 

We  admit  that  the  general  rule  is  sometimes  stated,  in  cases 
where  the  question  of  notice  is  not  involved,  to  be  that  an 
absolute  sale  of  personal  property  susceptible  of  delivery,  where 
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the  possession  is  permitted  to  remain  with  the  vendor,  is  f  raudii- 
lent per  86  find  yo\d  as  to  creditors  and  purchasers;  but  we 
insist  that  such  is  not  the  rule  in  cases  where  the  creditors 
and  purchasers  have  notice.  The  reason  of  the  rule  is  that 
parties  may  not  be  deceived  and  defrauded  by  the  apparent 
ownership,  and  a  person  having  notice  can  not  complain. 
Gradle  v.  Kern,  109  111.  557-564;  Lewis  v.  Swift,  54  111. 
436-7;  Ketchum  v.  Watson,  24  111.  591;  Thompson  v.  Yeck, 
21  111.  73;  Lapp  v.  Pinover,  27  111.  App.  169;  Curran  v. 
Bernard,  6  III.  App.  341;  Iluschle  v.  Morris,  131  III.  587-593. 

"  At  all  events,  we  are  of  opinion  appellant  having  actual 
notice  of  the  levy  when  he  converted  the  property,  is  in  no 
condition  to  ^complain  that  sufficient  publicity  was  not  given 
to  it."     Richardson  v.  Eardin,  88  111.  124-129. 

Reverse  the  parties,  and  the  above  case  will  be  on  "all 
fours"  with  the  case  at  bar. 

And  it  is  well  settled  that  an  actual  removal  of  an  entire 
mass  of  a  cumbrous  article  (as  a  crib  of  corn)  is  not  necessary 
to  constitute  a  delivery  and  change  of  possession.  May  v. 
Tallman,  20  111.  443;  Hart  v.  Wing,  44  111.  141;  Ticknor  v. 
McClelland,  84  111.  471,  and  cases  cited  at  bottom  of  page  473. 

And  this  rule  was  held  applicable  to, three  stacks  of  hay 
which  had  been  sold,  but  not  removed,  and  was  then  levied 
upon  by  a  judgment  creditor,  without  notice.  ^^ Ticknor  v. 
McClelland,  84  111.  471. 

"But  if  one  buying  a  stack  of  hay,  a  raft  of  logs  or  a  large 
pile  of  lumber,  is  not  required  to  remove  such  things,  but 
may  leave  them  during  his  pleasure  at  the  place  where  they 
were  when  he  purchased,  we  do  not  see  why  appellant,  who 
had  bought  the  corn  in  September  and  had  it  gathered  and 
cribbed  where  he  wanted  it  to  remain,  possibly  through  the 
winter,  should  be  compelled  to  remove  it  from  such  place  to 
protect  his  title,  any  more  than  if  he  had,  upon  the  28th  of 
November,  bought  it  for  the  first  time,  and  regarded  tha  un- 
derstanding of  liimself  and  Heiidrix,  that  the  cribs  were  then 
and  there  delivered,  as  a  delivery  which,  in  the  latter  case, 
would  be  good."     Vaughn  v.  Owens,  21  111,  App.  249. 

The  purchaser  of  chattels  who  does  not  take  possession  until 
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after  they  had  been  attached  bj  a  creditor  of  tlie  seller  with- 
out notice  of  the  sale,  can  not  recover  them  from  the  attach- 
ing officer.     McNaaghton  v.  Leonard  (Me.),  13  At  Rep.  584. 

Messrs.  Amos  Miller  and  Lane  &  Cooper,  for  appellee. 

We  think  the  rale  is  now  well  settled  that  there  must 
be  an  actual  delivery  of  the  possession  of  the  property  to  the 
vendee  to'  protect  his  title  against  an  execution  creditor,  even 
though  tlie  plaintiff  in  the  execution  may  have  had  notice  of 
the  sale.  Blatchford  v.  Boyden,  122  111.  657;  Long  v.  Cock- 
em,  128  111.  30;  Johnson  v.  Holloway,  82  111.  334;  Frank  v. 
Miner,  50  111.  444;  Lowe  v.  Matson,  35  III.  App.  602. 

We  invite  the  court's  particular  attention  to  this  latter  case 
as  settling  the  questions  raised  in  the  case  at  bar. 

In  the  case  of  Curran  v.  Bernard,  6  111.  App.  543,  the  court 
uses  this  language  :  "  If  the  property  is  permitted  to  remain 
with  the  vendor,  the  sale  will  be  deemed  fraudulent  in  law  as 
to  creditors  and  subsequent  purchasers,  although  it  may  have 
been  made  in  good  faith  and  for  an  adequate  consideration." 

We  shall  not  contend  that  cumbrous  articles  should  be 
removed  to  constitute  a  delivery  and  change  of  possession. 
But  there  must  be  some  act  exercised  over  it  as  would  make 
the  vendee  a  trespasser  if  he  had  not  purchased. 

BoGGS,  J.  On  the  15th  day  of  November,  1889,  the  appel- 
lee, then  sheriff  of  Montgomery  County,  by  virtue  of  an  exe- 
cution issued  out  of  the  Circuit  Court  of  that  county  upon  a 
judgment  in  favor  of  Joseph  Weber  and  against  William  II. 
Whitman,  levied  upon  a  quantity  of  corn  in  four  cribs  or  pens,  as 
the  property  of  the  defendant  in  the  execution.  The  corn 
had  been  raised  by  Whitman  in  the  season  of  1888,  on  a  farm 
on  which  he  resided,  called  the  Simmons  place,  and  was  there 
cribbed  by.  him.  The  appellant  claimed  that  he  had  pur- 
chased the  corn  from  Wliitman  about  the  9th  day  of  February, 
1889,  and  demanded  possession  of  it  from  the  sheriff,  which, 
being  refused,  he  brought  this  action  of  replevin  for  its 
recovery.  The  judgment  below,  upon  the  verdict  of  a  jury 
being  against  him,  he  brings  the  record  to  this  court  for  review. 

The  issue  presented  by  the  pleadings  and  evidence  is,  was 
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the  alleged  purcliase  of  the  corn  by  the  appellant  fraudulent 
or  not  ? 

As  against  creditors,  sales  of  personal  property  by  verbal 
contract  may  be  deemed  fraudulent  and  voidable  upon  two 
distinct  grounds :  First,  that  the  contract  was  entered  into  with 
fraudulent  intent  Second,  that  by  the  rules  of  law  a  fraudu- 
lent intent  is  presumed  from  the  nature  and  character  of  the 
transaction. 

Of  this  latter  class,  are  sales  made  when  there  is  no  change, 
actual  or  constructive,  of  the  possession  of  the  property. 

If  after  the  sale  the  property  remains  in  the  possession  and 
control  of  the  vendor  as  before  the  sale,  the  law  conclusively 
presumes  that  the  transaction  is  fraudulent  as  to  creditors. 
Lawson  v.  Funk,  108  111.  502;  Johnson  v.  Holloway,  82  III. 
334:;  Thornton  v.  Davenport,  1  Scam.  296. 

Where  the  articles  sold  are  cumbrous  or  ponderous,  so 
that  a  removal  is  not  practicable,  it  is  not  necessary  that  there 
should  bo  an  actual  change  of  possession  from  hand  to  hand, 
but  it  is  sufficient  if  the  buyer  assumes  the  control  of  the  prop- 
erty in  an  open  and  notorious  manner,  and  the  seller  is 
divested  of  every  species  of  possession  from  which  an  infer- 
ence of  ownership  might  arise. 

When  an  actual  change  of  possession  is  not  practicable,  the 
acts  that  will  constitute  a  sufficient  delivery  as  to  creditors 
vary  in  the  diflferent  classes  of  cases  and  depend  upon  the 
character  of  the  property  sold  and  the  circumstances  of  each 
particular  case.  Whether  all  had  been  done  that  ought  to  have 
been  done  to  constitute  a  delivery,  is  therefore  largely  a  ques- 
tion of  fact  to  be  determined  by  the  jury  under  proper  instruc- 
tions. 

In  the  case  at  bar  the  corn  was  not  moved  from  the  cribs 
nor  was  it  wholly  paid  for..  Whitman  continued  in  posses- 
sion of  the  farm  and  was  in  the  apparent  possession  of  the 
cribs  and  corn  when  the  levy  was  made.  He  exercised  acts 
of  ownership  over  the  corn  for  several  months  after  the  sale, 
even  to  the  extent  of  feedinor  some  300  or  400  bushels  of  it 
to  his  stock.  There  was  nothing  to  indicate  to  the  general 
public  that  the  corn  had  passed  out  of  his  possession  or  control. 
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The  jury  were,  wo  think,  properly  instructed  as  to  the  law 
governing  the  delivery  of  such  property,  and  the  evidence 
was  sufficient,  in  our  opinion,  to  justify  the  jury  in  finding  that 
there  was  no  such  change  of  possession  as  the  rules  of  law 
required.  *  Tlie  sale  was  therefore  fraudulent  in  law,  and  void 
as  to  creditors. 

It  is,  however,  urged  by  the  appellant,  that  if  a  sale  is  other- 
wise valid,  it  is  not  to  be  deemed  fraudulent  at  law  on  the 
ground  alone  that  there  was  no  sufficient  delivery  of  the  arti- 
cle sold,  if  the  creditor  had  notice  of  the  sale. 

In  order  to  present  this  view  to  the  jury  the  appellant 
asked  the  following  instruction: 

(5)  "The  court  instructs  the  jury  that  if  they  shall  believe 
from  the  evidence  that  the  plaintiff  bought  the  corn  in  con- 
troversy from  William  H.  Whitman  in  good  faith  and  for  a 
valuable  consideration  before  the  date  of  the  execution  in  evi- 
dence before  you,  then  the  court  instructs  the  jury  that,  even 
though  there  was  no  delivery  of  the  corn  by  Whitman  to 
plaintiff,  still,  that  fact  can  not  render  the  sale  fraudulent,  if 
the  jury  shall  further  believe  from  the  evidence  that  the  said 
Joseph  Weber  and  the  defendant  had  actual  notice  of  said 
sale  before  the  date  of  said  execution." 

The  court  refused  to  so  instruct  the  jury,  and  such  refusal  is 
assigned  as  a  ground  for  reversal. 

.  If  there  was  no  delivery,  the  sale,  as  we  have  seen,  is  pre- 
sumed by  the  rules  of  law  to  be  fraudulent.  ^  v'  ^ 

*  That  being  so,  it  is  immaterial  whether  the  judgment  cred- 
itor or  the  sheriff  had  actual  notice  of  the  sale.  If  they  knew 
of  the  sale  they  also  knew  that  the  possession  remained  with 
the  vendor  and  that  therefore  the  sale  was  void.  There  is  no 
difference  in  effect  batwecn  a  sale  made  with  actual  intent  to 
defraud  creditors,  and  one  fraudulent  in  law.  Notice  of 
either  is  onlv  notice  of  a  fraudulent  transaction  not  bindino: 
upon  a  creditoi-T  ^^  Swift  v.  Thompson,  4  Conn.  63;  Homer  v. 
Gersman,  17  8.  &  K.  251;  Lasseter  v.  Bussey,  14  La.  An.  699. 

Finding  no  error  in  the  record  the  judgment  must  be 
affirmed. 

Judgment  affirjned. 
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O.  C.  Stafford 

V. 
A.  0.  SCROGGIN. 

Justices — Jurisdiction  of—Interpleader — Appeal  and  Error — Attachment, 

1.  Justices  of  the  peace  are  courts  of  inferior  and  limited  jurisdiction, 
and  act  only  within  the  limits  prescribed  by  statute. 

2.  The  proceeding  by  way  of  interpleader  authorized  in  courts  of  record, 
is  not  applicable  to  cases  of  attachment  before  justices  of  the  peace. 

3.  In  the  case  presented,  this  court  holds  that  the  justice  in  question 
nmst  be  presumed  to  have  been  acting  under  the  provisions  of  Chap.  79,  R. 
8.,  rather  than  under  Sec.  29,  Chap.  11,  R.  S.,  and  that  from  his  decision 
an  appeal  could  only  be  taken  by  filing  an  appeal  bond  within  Hve  days. 

[Opinion  filed  January  30,  1892.] 

Appeal  fr^m  the  Circuit  Court  of  Lo^an  County;  the 
Hon.  Geobgb  W.  Herdman,  Judge,  presiding. 

Messrs.  S.  L.  Wallace  and  Beach  &  IIodnett,  for  appel- 
lant. 

Mr.  Joe  A.  Horn,  for  appellee. 

BoGQS,  J.  A  constable  of  Logan  County  by  virtue  of  an 
attachment  writ  issued  by  a  justice  of  the  peace  of  that  county 
in  favor  of  the  appellee  and  against  one  John  W.  Swain,  levied 
upon  three  colts  as  the  property  of  Swain. 

The  appellant  tiled  with  the  justice  of  the  peace  a  written 
claim  of  ownership  of  the  property  levied  upon,  verified  by 
his  oath,  and  denominated  an  interpleader  by  his  counsel. 

The  record  of  the  justice  does  not  disclose  the  course  of 
procedure  adopted  upon  the  filing  of  this  claim  of  ownership 
of  the  property,  but  it  does  appear  that  on  the  28th  day  of 
January,  1891,  the  appellant  and  appellee  were  before  the 
justice,  and  that  he  heard  testimony  and  rendered  a  judgment 
against  the  appellant. 
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Fourteen  days  after  this,  the  appellant  prayed  an  appeal  to 
the  Circuit  Court  of  Logan  County  and  filed  an  appeal  bond, 
and  thus  the  cause  came  into  the  Circuit  Court  of  that  county, 
where  the  appeal  was  dismissed  on  the  ground  that  the  pro- 
ceeding was  in  eflfeet  a  trial  of  the  right  of  property  under  the 
provisions  of  Chap.  79  of  the  Revised  Statutes,  from  which  an 
appeal  can  only  be  prosecuted  by  giving  an  appeal  bond  within 
five  days  aft^r  the  rendition  of  the  judgment  Sec.  102, 
Chap.  79,  R  S.;  Eozier  v.  Williams,  92  III.  187. 

The  appellant  contends  that  the  proceeding  is  an  "  inter- 
pleader" authorized  by  Sec.  29  of  Chap.  11  of  the  statutes 
entitled,  *' Attacliments  in  Courts  of  Record,'-  and  which,  by 
force  of  the  18th  section  of  that  portion  of  the  same  chapter 
which  provides  for  attachments  before  justices  of  the  peace, 
is  made  applicable  to  attachments  before  justices  of  the  peace. 

Whether  the  provisions  of  the  statute  authorizing  persons 
claiming  property  attached  to  interplead  in  courts  of  record, 
apply  to  attachments  before  justices  of  the  peace,  is  the  only 
question  for  our  determination. 

Justices  of  tlie  peace  are  courts  of  inferior  and  limited 
jurisdiction  and  can  act  only  within  the  limits  prescribed  by 
the  statute. 

The  jurisdiction  of  such  courts  in  attachment  proceedings 
cannot  be  extended  beyond  the  prescribed  limits  of  the  statute, 
nor  can  it  be  exercised  in  any  other  manner  than  in  strict 
accordance  with  the  statute.  Aside  from  the  statute  justices 
have  no  power  whatever  in  such  cases- 
Courts  of  record  convene  at  fixed  periods,  and  a  jury  is 
provided  ready  for  the  call  of  the  court  whenever  needed. 
The  parties  litigant,  if  served  with  process,  are  in  court  subject 
to  its  jurisdiction  during  the  term  of  the  court  before 
their  causes  are  disposed  of,  and  the  machinery,  as  it  may  be 
called,  of  the  court,  is  adapted  to  the  disjx^sition  of  an 
interpleader  in  the  speedy  and  summary  manner  contemplated 
by  the  statute  providing  such  proceeding  in  such  courts. 

Justices'  courts  are  in  session  only  at  such  times  as  writs 
authorized  by  law  to  be  issued  are  made  returnable.  No  jury 
is  present,  nor  can  a  jury  be  brought  into  a  justice's  court 
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except  under  some  statute  authorizing  and  empowering  such 
courso  to  be  taken. 

There  is  no  statute  providing  for  the  issuance  of  any  proc- 
ess upon  the  tiling  of  an  interpleader,  nor  statutory  authority 
for  the  production  before  a  justice  of  a  jury  to  try  the  issue 
thus  raised,  nor  for  any  course  of  judicial  procedure  in  such 
cases.  The  general  rule  is  that  nothing  is  to  be  considered  as 
within  the  jurisdiction  of  courts  of  inferior  and  limited  juris- 
diction, but  what  is  expressly  granted  to  them  by  the  statute. 
The  power  and  judicial  functions  of  justices  of  the  peace  are 
such  only  as  are  givfen  by  definite  and  positive  law.  We  do 
not  think  the  proceeding  by  way  of  interpleader  authorized  in 
courts  of  record  is  applicable  to  cases  of  attachment  before 
justices  of  the  peace. 

Sees.  98  to  103  inclusive,  Chap.  79,  R  S.,  entitled  "  Justices," 
etci,  authorizes  and  provides  a  course  of  procedure  for  the 
trial  before  a  justice  of  the  peace  of  the  claim  of  a  person 
other  than  the  defendant  that  he  is  the  owner  of  property 
levied  upon  by  an  attachment  writ  as  the  property  of  the 
defendant. 

« 

It  was  authority  thus  given  that  the  justice  in  the  case  at 
bar,  it  is  to  be  presumed,  was  exercising,  and  from  his  decision 
an  appeal  could  only  be  taken  by  filing  an  appeal  bond  within 
five  davs  thereafter. 

The  action  of  the  Circuit  Court  in  dismissing  the  appeal 
was,  we  think,  correct,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


Trustees  of  Schools 

V. 

William  A.  Peak. 


Principal  and  Surety — Debt  on  Bond^Totnnship  Treasurer. 

1.    All  moneys  tbat  come  into  the  hands  of  a  township  treasurer,  as  sncb, 
must  necessarily  be  and  remain  there  in  contemplation  of  law  and  in  the 
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real  sense  of  the  bond  given  by  him,  as  to  the  obligee,  and  for  all  the  pur- 
poses of  an  action  upon  such  bond  until  they  are  accounted  for  by  some  act 
or  fact  which  legally  discharges  him  from  liability  for  them.  Where  they 
have  thus  come  during  a  former  term,  and  havo  not  been  so  accounted  for, 
they  must  be  deemed  to  have  come  thence  into  his  hands  as  treasurer  for 
the  one  succeeding. 

2.  Not  denying  the  fact  that  a  balance  is  due  from  such  officer,  his  sure- 
ties are  estopped  from  denying  it  to  be  in  his  hands,  and  having  voluntar- 
ily executed  the  bond,  public  policy  would  forbid  that  they  should  escape 
responsibility  by  showing  that  at  and  since  the  commencement  of  a  given 
term  he  was  never  able  to  produce  it. 

3.  The  questions  whether  there  was  a  balance  due  from  such  tres surer, 
and  its  amount,  are  not  conclusively  settled  against  the  sureties  upon  his 
bond  by  the  statement  of  the  amount  thereof  in  his  report 

4.  Even  when  accepted  by  school  trustees,  such  report  can  hardly  have 
the  force  and  effect  of  a  settlement,  and  such  acceptance  should  not  estop 
them  from  asserting  error  therein  subsequently  discovered. 

5.  Upon  proof  that  a  treasurer  had  received  other  moneys  than  those 
accounted  for  by  him,  school  trustees  can  recover  the  same  in  an  action 
on  his  bond,  although  their  omission  may  have  been  entirely  innocent  on  his 
part.    Errors  satisfactorily  shown  may  ordinarily  be  corrected  at  law. 

6.  In  the  esse  presented  this  court  holds,  the  treasurer  being  dead,  that 
certain  books  and  vouchers  were  admissible  not  only  because  they  were 
the  records  of  his  official  acts,  which  the  law  required  to  be  kept,  but 
because  they  were  parts  of  the  res  gesice,  and^  for  the  further  reason  that 
they  were  as  competent  to  prove  a  nesrative — that  entries  of  alleged  charges 
and  credits  were  not  made — as  an  affirmative. 

7.  It  is  not  incumbent  upon  a  surety  to  show  how  errors  came  to  be 
made  by  his  principal  in  such  case;  it  is  enough  to  satisfy  the  jury  that 
moneys  had  been  properly  paid  out  by  him  for  which  he  received  no 
credit. 

8.  A  treasurer  is  entitled  to  credit  for  school  orders  paid  by  him 
although  the  same  may  have  been  informal,  the  amount  thereof  being 
properly  due  for  something  received  by  the  district 

[Opinion  filed  January  30,  1892.] 

In  error  to  the  Circuit  Court  of  Scott  County;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Mr.  James  A.  Warren,  for  plaintiff  in  error. 

Mr.  Jambs  M.  Biggs,  for  defendant  in  error. 

Pleasants,  J.    Debt,  against  a  surety  on  the  official  bond 
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of  a  deceased  township  treasurer,  the  other  surety  beiDg  also 
dead.  Judgment  on  verdict  for  plaintiffs,  in  debt  $7,000,  dam- 
ages $245.45.  Being  dissatisfied  with  the  amount  awarded, 
they  sued  out  this  writ  of  error. 

The  bond  was  executed  May  -31,  1886,  upon  the  appoint- 
ment of  the  principal,  Jeremiah  B.  Bonebreak,  made  on  the 
5th  of  April  preceding.  He  had  then  held  the  oflSce  continu- 
ously for  several  terms,  and  under  that  reappointment  contin- 
ued to  hold  it  tmtil  May  21, 1888,  when  his  successor  qualified. 
At  that  time  he  was  dying  of  consumption,  and  died  a  few 
days  thereafter  intestate.  No  letters  of  adn^inistration  upon 
his  estate  were  ever  issued. 

The  substance  of  the  declaration  is,  that  during  his  last  term 
he  received  as  treasurer  a  large  sum  of  money,  and  of  it,  had 
in  his  hands  when  his  successor  qualified,  $3,000,  which  he 
failed  to  pay  over  on  demand  and  unlawfully  converted  to  his 
own  use,  and  that  neither  he  nor  his  securities,  or  either  of 
them,  have  ever  paid  it,  though  a  like  demand  was  made  of 
the  defendant,  as  one  of  said  sureties,  before  the  commence- 
ment of  this  suit. 

The  pleas  traverse  the  averments  of  refusal  to  pay  over, 
and  conversion,  and  allege  thatBonebreak  paid  out  and  accounted 
for  all  the  funds  of  the  township  that  came  to  his  hands  or 
under  his  control  as  such  treasurer  from  the  date  of  said  bond 
to  the  time  when  his  successor  qualified;  and  the  issue  tried 
was  whether  he  was  then  indebted  as  such  treasurer  and  to 
what  amount. 

It  appears  that  on  April  5,  1886,  at  the  regular  meeting  of 
the  trustees,  Bonebreak  presented  for  settlement  his  treasurer's 
books,  which  showed  a  balance  then  in  his  hands  of  $1,677.70, 
and  he  was  thereupon  reappointed. 

On  April  4,  1887,  at  their  regular  meeting,  he  again  pre- 
sented a  statement  of  balances  due  the  districts  respectively, 
which  aggregated  $1,788.41,  and  corresponded  with  the 
reports  he  made  to  the  district  directors;  and  it  was  shown 
that  he  afterward  received,  as  treasurer,  from  the  county  col- 
lector and  other  sources  $3,040.29,  making  a  total  debit  of 
$4,828.70. 
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The  books  show  credits  for  payments  on  account  of  the  mine 
districts  made  after  the  balances  above  mentioned  were  struck, 
amounting  to  $2,878.28.  There  was  also  oral  evidence  tend- 
ing to  show  other  pavnients  by  him  after  April  4, 1887,  which 
were  never  entered  on  the  books  in  Octobei',  November,  and 
December,  on  school  orders,  of  $345;  and  a  few  days  before 
his  death,  on  other  orders,  of  $400.42. 

These  credits  together  would  reduce  the  apparent  balance 
to  $1,205;  to  which  should  be  added,  for  error  in  one  of  the 
footings,  $100,  making  $1,305. 

Defendant  was  allowed  to  go  back  of  the  report  of  April  4, 
1887,  and  introduce  thirty  school  orders,  running  in  date  from 
February,  1880,  to  January,  1887,  amounting  in  all  to  $1,040.'- 
50,  and  in  connection  with  them  the  treasurer's  books  from 
the  earliest  of  those  dates,  for  the  purpose  of  showing  that  for 
these  orders  he  had  never  given  himself  any  credit;  and  also 
about  three  hundred  and  fifty  other  orders,  on  some  of  which 
small  amounts  of  interest  appeared  to  have  been  paid,  which 
it  was  claimed  had  not  been  entered  to  his  credit,  though  the 
principal  had. 

The  credits  thus  claimed,  exclusive  of  the  amount  for  inter- 
est, would  reduce  the  balance  to  $264.50,  being  only  $19.50 
more  than  was  found  by  the  verdict.  What  these  items  for 
interest  aggregated  we  have  not  taken  the  pains  to  ascertain 
from  the  multitude  of  the  orders,  but  assume  that  it  was  at 
least  as  much  as  this  diflference. 

Plaintiffs  objected  to  this  evidence  when  offered,  and 
excepted  to  the  ruling  of  the  court  admitting  it.  They  insist 
that  the  treasurer's  report  of  April  4,  1887,  was  conclusive 
upon  him  and  his  sureties  as  to  the  amount  then  due,  and  cite 
for  this  contention  Morley  v.  Town  of  Metamora,  78  111.  394; 
City  of  Chicago  v.  Gage,  95  111.  626;  Longan  v.  Taylor,  130 
III.  412. 

Those  were  actions,  like  this,  upon  the  oflScial  bond  for  the 
last  of  several  terms  held  in  immediate  succession  by  the  same 
treasurer.  In  an  official  report  made  during  that  term  and 
pursuant  to  the  statute,  he  stated  the  balance  against  himself 
from  the  preceding  term  as  on  hand.     Tlie  condition  of  these 
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bonds  is,  in  substance,  that  the  treasurer  will  properly  pay  | 

over  or  account  for  all  moneys  that  shall  come  to  his  hands,  as 
such,  during  the  term  for  which  the  bond  is  given;  and  the 
sureties  in  these  cases,  not  denying  that  their  principal  was  a 
defaulter,  that  the  balance  reported  was  due,  nevertheless 

m 

claimed  as  a  defense  for  themselves  that  the  defalcation 
occurred  and  the  money  was  squandered  during  the  preceding 
term,  and  so  was  not  actually  in  his  hands  during  the  one  cov- 
ered by  their  bond.  It  was  held  under  these  circumstances, 
that  this  claim  was  inadmissible;  that  the  treasurer's  report 
was  conclusive  on  that  point 

We  agree  that  the  soundness  of  the  decisions  is  no  more 
open  to  debate  than  is  their  authority.  All  moneys  that  come 
into  the  hands  of  the  treasurer,  as  such,  must  necessarily  be 
and  remain  there,  in  contem})lation  of  law  and  in  the  real  sense 
of  the  bond,  as  to  the  obligee,  and  for  all  the  purposes  of  this 
action,  until  they  are  accounted  for  by  some  act  or  fact  which 
legally  discharges  him  from  liability  for  them.  Where  they 
have  thus  come  during  a  former  term,  and  have  not  been  so 
accounted  for,  they  must  have  come  thence  into  his  hands  as 
treasurer  for  the  one  succeeding.  We  apprehend  that  the 
ground  on  which  these  decisions  rest  is  not  the  conclusiveness 
of  the  treasurer's  statement,  but  on  the  fact,  liowever  made  to 
appear,  that  a  balance  was  due  from  the  treasurer,  that  he  had 
received  moneys,  as  treasurer,  for  which  he  had  not  accounted. 
There  is  no  special  force  in  the  words  "on  hand  "  or  "in  the 
treasury."  Tliey  add  nothing  to  the  statement  of  the  balance. 
Because  it  ought  to  have  been  on  hand,  in  the  treasury,  having 
been  there  and  not  properly  paid  out  or  otherwise  accounted 
for,  it  is  conclusively  presumed  to  have  remained  there.  Not 
denying  the  fact  that  a  balance  was  due,  the  sureties  are 
estopped  to  deny  that  it  was  in  the  treasurer's  hands.  The 
trustees  rightfully  presumed  that  whatever  was  due  was  in  his 
hands,  and  accepted  the  bond  as  security  for  its  proper 
application.  The  sureties  could  have  satisfied  themselves  as 
to  its  amount  and  the  ability  of  the  treasurer  to  produce  it 
when  he  ought ;  and  having  voluntarily  executed  the  bond, 
public  policy  would  forbid  that  they  should  escape  responsi- 
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bility  by  showing  that  at  and  since  the  commencement  of  that 
term  he  was  never  able  to  produce  it.  Had  the  trustees 
known  it  they  might  have  refused  to  reappoint  him  and  sued 
on  the  former  bond ;  but  they  were  not  bound  to  know  or  to 
presume  it,  and  the  sureties  on  that  bond  may  have  got  beyond 
reach  or  become,  insolvent;  nor  did  they  rely  on  his  ability, 
but  took  security.  The  sureties  did  so  rely.  On  grounds  of 
public  policy,  therefore,  they  should  not  be  permitted  to  make 
this  defense.  It  would  be  a  fraud  upon  the  trustees  and 
might  work  serious  injury. 

In  the  cases  cited,  the  question  before  the  court  was  not 
whether  there  was  a  balance  due,  nor  what  was  its  amount,  but 
whether  it  was  in  the  treasurer's  hands  at  the  time  stated.  But 
that  is  not  the  question  here.  It  was  admitted  that  whatever 
balance  was  due  from  the  treasurer  at  the  close  of  the 
preceding  term,  in  contemplation  of  the  law  and  of  the  bond 
sued  on,  came  to  his  hands  as  treasurer  during  the  term 
covered  by  it,  and  that  for  his  failure  to  pay  over  to  his 
successor,  or  otherwise  account  for  that  balance,  the  defendant, 
as  his  surety,  is  responsible.  The  questions  sought  to  be  made 
were  whether  there  was  such  a  balance  and  of  what  amount. 
Are  those  questions  conclusively  settled  against  the  surety  by 
the  statement  of  th^  amount  in  his  principal's  report  ? 

A  majority  of  this  court  are  inclined  to  the  opinion  that  the 
Supreme  Court,  notwithstanding  some  broad  expressions 
arguendo^  has  not  so  decided,  and  that  on  principle  it  ought  not 
to  be  so  decided.  No  such  reason  as  estops  the  principal  to 
deny  his  statement  that  the  balance  due  was  actually  in  his 
hands  applies  to  his  statement  of  the  amount  of  that  balance. 
That  is  but  a  statement  of  the  difiference  between  the  sums  of 
the  items  debited,  and  those  credited  on  the  account  as  stated 
by  him.  It  is  in  no  sense  a  contract  or  evidence  of  a  contract. 
It  works  no  change  in  previously  existing  facts.  It  creates  no 
obligation,  invests  no  interest,  transfers  no  right  Its  correct- 
ness as  a  statement  depends  on  that  of  the  debits  and  credits, 
which  are  but  receipts  and  charges  made  and  given  by  the 
treasurer  alone,  and  in  their  nature  subject  to  correction  for 
error  in  favor  and  at  the  instance  of  anybody  who  would  other- 
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wise  be  injured.  Even  when  accepted  by  the  trustees,  the 
report  can  hardly  have  the  force  and  effect  of  a  settlement. 
Settlements  ascertain  the  balance  between  those  who  were 
parties  to  the-  several  transactions  stated  in  their  respective 
accounts,  and  may,  therefore,  be  alike  presumed  to  know  the 
facts.  Thus  the  balance  is  ascei'tained  from  mutual  admissions, 
which  have  the  more  weight  because  of  this  presumption  and 
of  the  deliberation  with  which  thcv  are  made;  and  hence  also 
the  settlement  is  just  as  binding  upon  the  one  as  npon  the 
other.  Yet  even  such  settlements  are  not  conclusive  upon 
either,  because  of  the  known  liability  to  error,  especially  from 
omissi9n8. 

But  here  the  trustees  were  not  parties  to  the  transactions 
reported  by  the  treasurer.  They  paid  no  money  to  him  nor 
received  any  from  him,  and  the  balance  really  due  belonged, 
not  to  them,  but  to  the  people  of  the  respective  districts.  For 
what  they  can  know  of  the  completeness  and  correctness  of 
his  account  in  such  cases,  they  must  depend,  to  a  greater  or  less 
extent,  upon  his  statement.  It  is  hardly  practicable  for  them 
to  go  to  all  the  sources  from  which  he  might  have  received 
school  moneys,  or  to  ascertain  for  themselves  the  genuineness 
and  truth  of  his  vouchers.  For  these  reasons  their  acceptance 
of  his  sworn  statement  ought  not  to  estop  them  from  assert- 
ing error  therein  against  the  districts  subsequently  discovered. 
Upon  due  proof  that  he  had  actually  received  other  school 
moneys  than  those  so  accounted  for,  we  have  no  doubt  they 
could  recover  it  in  an  action  on  his  bond,  although  its  omission 
may  have  been  entirely  innocent  on  his  part.  And  having 
shown  its  receipt,  what  better,  or  indeed  what  other  primary 
evidence  could  be  ofiFercd  to  show  it  had  not  been  accounted 
tor,  than  his  vouchers  and  book  entries  from  the  date  of  its 
receipt? 

If  their  acceptance  and  approval  of  his  account  would  not 
conclude  them,  why  should  its  statement  conclude  him  ?  That 
it  was  made  under  oath  and  in  pursuance  of  a  statutory  re- 
quirement would  not  impart  to  it  the  character  of  a  contract 
or  conveyance,  which  would  require  the  power  of  a  court  of 
cliancery  to  correct,  and  only  upon  proof  that  the  mistake  was 
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inutnal.  It  remains,  in  fact,  what  it  otherwise  would  have 
been,  the  statement  of  an  account.  These  circumstances  and 
others  here  appearing,  the  lapse  of  time  and  intervening  set- 
tlements since  the  alleged  errors  occurred,  may  add  to  its 
weight  as  evidence  of  the  actual  balance,  and  require  stronger 
and  clearer  proof  to  warrant  correction;  but  they  do  not  make 
it  conclusive.  If  errors  are  satisfactorily  shown  they  should 
still  be  corrected,  and  by  a  court  of  law,  if  no  right  of  third 
parties  has  intervened  or  positions  been  changed  or  conduct 
induced,  which  would  make  it  unjust.  Eddie  v.  Eddie,  61  111. 
134;  Town  v.  Wood,  37  111.  512;  Aultman  &  Co.  v.  Graham, 
29  111.  App.  77. 

Had  the  statement,  as  presented  and  accepted  on  April  4, 
1887,  been  completed  on  the  1st,  and  on  the  2d  the  treasurer 
had  paid  a  proper  school  order  for  §10,  which  ho  had  inad- 
vertently omitted  to  enter,  can  it  be  doubted  that  he  or  his 
surety  would  have  had  the  right  to  produce  the  voucher  and 
his  books,  and  have  tlie  correction  made  to  his  credit?  Tlie 
difference  between  that  case  and  this  is  one  of  degree  only 
and  not  of  kind.  In  Cassady  v.  Trustees  of  Schools,  105  111. 
560,  the  Supreme  Court  say  that  the  treasurer's  books,  being 
such  as  the  law  requires  to  be  kept,  and  constituting  the  offi- 
cial record  of  his  acts,  "are  therefore,  on  general,  well  recog- 
nized principles,  admissible  in  evidence  for  or  against  all 
persons  having  any  interest  in  such  entries,  or  the  facts  to 
which  they  relate,  including  the  treasurer  and  the  sui*eties 
on  his  bond,"  citing  authorities.  It  is  not  intimated  that  a 
"settlement"  has  the  effect  to  shutout  all  anterior  entries, 
and  wo  perceive  no  reason  why  it  should,  especially  where  the 
question  is  as  to  the  correctness  of  the  settlement.  The  suit 
was  upon  the  last  of  several  successive  bonds,  which  was 
executed*  on  the  29th  of  March,  18S7,  and  about  the  27th  of 
June  next  following,  the  treasurer  was  removed  for  cause. 
It  is  to  be  inferred  that  he  presented  his  books  and  accounts 
and  settled  on  entering  upon  that  term.  The  defendants 
objected  to  the  books  showing  his  receipts  and  disbursements, 
as  entered  by  him  prior  to  the  execution  of  the  bond  sued 
on,  but  the  Supreme  Court  held  their  admission  proper,  say- 
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in^,  as  quoted,  that  the}*  were  admissible  for  and  against  the 
treasurer  and  his  sureties.  In  this  ease  the  treasurer  being 
dead,  we  are  of  opinion  that  they  were  admissible,  not  only 
because  they  were  the  records  of  liis  official  acts,  which  the 
law  required  to  be  kept,  but  because  they  were  parts  of 
tlie  res  gestcs.  Lawrence  v.  Stiles,  16  111.  App.  494  et  8eq,y 
and  the  authorities  there  cited.  And  further  that  they  were 
just  as  competent  to  prove  a  negative — that  entries  of  alleged 
charges  and  credits  were  not  made — as  an  affirmative.  Fur- 
ness  v.  Cope,  5  Bing.  114;  Bank  v.  Boreaf,  1  Raw^le,  152; 
Nourse  v.  McKay,  2  Eawle,  70;  Bank  of  Monroe  v.  Culver, 
2  Hill,  552;  McLean  Co.  Bank  v.  Mitchell,  88  111.  52.  For 
the  reason  of  the  rale  see  Am.  Notes  upon  Smith's  Leading 
Cases,  Vol.  1,  (top)  p.  506  (6th  Am.  Ed). 

Here  the  treasurer  may  not  have  been  a  good  bookkeeper, 
nor  of  methodical  business  habits.  His  duties  as  treasurer 
called  him  to  action  only  occasionally  and  irregularly.  Ho 
had  other  business  that  engaged  him  generally.  His  health 
was  infirm,  for  how  long  a  time  does  not  appear,  and  he  died 
of  a  lingering  disease  only  a  few  days  after  his  successor  was 
appointed.  He  was  in  no  condition,  after  that  appointment, 
to  look  over  and  settle  the  affairs  of  his  office.  One  book 
that  he  kei)t  was  not  turned  over,  nor  found  after  his  death. 
Demand  was  made  upon  the  appellee,  his  surety,  for  $2,216.77, 
based  upon  the  bilanca  stated  in  the  account  of  April  4, 
1887,  modified  only  by  subsequent  transactions,  not  all  of 
which  had  been  entered  on  the  books.  Appellee  was  certainly 
justified  in  looking  into  the  books  and  outside  to  ascertain  the 
correctness  of  that  balance  and  of  the  amount  demanded  of 
him.  Having  obtained  permission  to  examine  the  books  and 
vouchers  turned  over  to  the  successor,  he  procured  the  assist- 
ance of  an  expert  accountant,  and  with  him  went  through  and 
compared  them  from  the  beginning.  The  result  was  that 
they  found  among  the  canceled  vouchers  the  tliirty  orders 
here  in  question,  for  which  they  claim  they  could  find  no 
entry  of  credit  on  the  books,  either  separately  or  included  in 
any  that  were  entered.  Tliat  they  were  all  proper  orders, 
and  that  he  actually  paid  them,  is  not  denied  or  doubted.     He 


/ 


Third  District— May  Term,  1890.  69 


Trustees  of  Schools  v.  Peak. 


should  therefore  have  had  credit  for  them.  If  really  errors 
they  were  not  wilfnlly  made  against  his  own  interest.  He 
may  have  made  these  payments  when  and  where  it  was  not 
convenient  to  enter  them,  mislaid  the  vonchers,  and  forgotten 
them  when  he  came  to  write  up  his  books.  But  it.  was  not 
incumbent  on  the  surety  to  show  how  the  errors  came  to  be 
made.  It  was  enough  for  him  to  satisfy  the  jury  that  his 
principal  had  in  fact  paid  the  orders  and  had  not  credited  him- 
self with  them.  Appellee  came  into  court  disputing,  not  his 
liability  for  the  balance  actually  due  from  the  treasurer,  but 
the  amount  of  that  balance.  The  claim  of  appellants  w^as 
based  upon  the  balance  reported  April  4,  1887,  which  was 
ascertained  and  struck  from  data  appearing  on  the  book.  Ap- 
pellee claimed  that  these  data  were  incomplete,  and  that,  sup- 
plying the  credits  omitted  in  error,,  it  should  be  greatly, 
reduced.  He  offered  to  submit  to  the  jury  for  their  closest 
scrutiny  the  vouchers  he  claimed  to  have  been  omitted,  and 
the  books  to  show  such  omission,  with  the  testimony  of  the 
accountant  who  liad  examined  and  compared  them.  "Wo  think 
this  evidence  was  rightly  received. 

•  This  disposes  of  the  principal  question  of  law  in  the  case. 
Appellants  complain  of  the  admission  in  evidence  of  the  other 
orders,  on  some  of  which  it  appeared  that  interest  had  been 
paid,  which  it  was  claimed  was  not  credited,  in  connection  with 
the  instruction  given  that  in  finding  the  balance  actually  due 
the  jury  should  consider  all  the  vouchers  and  book  entries,  on 
the  ground  that  some  of  these  orders  were  on  accounts  for 
which  the  law  did  not  allow  interest  But  the  jury  was  fully 
instructed,  in  accordance  with  the  views  of  appellants,  as 
to  what  accounts  would  lawfully  draw  interest.  It  can  not 
be  presumed  that  the  jury  allowed  for  the  payment  of  inter- 
est upon  any  orders  that  did  not  lawfully  draw  it,  and  we  do 
not  see  how  they  could  determine  whether  the  items  of  credit 
claimed  to  have  been  omitted  were  in  fact  omitted,  without 
having  all  the  vouchers  before  them  for  comparison  with  the 
book  entries. 

It  is  said  also  that  some  of  the  orders  admitted  were  signed 
by  the  clerk  of  the  board  of  directors  only,  while  the  statute 
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required  that  they  should  be  signed  by  the  president  or  by  a 
majority  of  the  board  as  well;  and  a  decision  of  the  Supreme 
Court  is  cited  (Glidden  v.  Hopkins,  47  111.  625),  holding  that 
an  action  could  not  be  maintained  upon  an  order  so  drawn. 
Certainly  the  treasurer  would  not  be  bound  to  j)ay  it;  but  if 
he  did  pay  it,  notwithstanding  its  informality,  and  the  amount 
was  really  due  for  that  which  the  district  had  actually  received, 
we  think  he  should  be  allowed  credit  for  it.  According  to 
our  recollection  there  were  but  two  of  that  form,  each  for  a 
small  amount,  and  the  justice  of  the  claims  was  not  denied. 

Upon  the  questions  of  fact,  the  least  satisfactory  of  the  find- 
ings of  the  jury  was  as  to  $665  of  the  $2,878.28,  credited  on 
the  books  for  payments  on  account  of  the  several  districts 
made  after  the  settlement  of  April  4, 1887,  as  follows: 

District  No.  1,  D.  Ward $  60  00 

District  No.  3,  J.  B.  Bonebreak 230  00 

District  No.  3,  H.  L.  Mason 150  00 

District  No.  6,  Lottie  Bornm 75  00 

DistiictNo.  7,  G.  W.  Eiley 150  00 


$665  00 

It  18  denied  that  he  paid  either  of  these  items  or  any  part 
of  either.  Mr.  Baird,  his  successor,  testified  that  he,  as 
treasurer,  paid  an  order  in  favor  of  Ward,  dated  April  20, 
1887,  for  $59.82,  which  is  assumed  to  be  the  one  first  above 
mentioned;  that  of  the  second  (to  Bonebreak)  he  paid  one  for 
$80,  and  another  for  $150  is  still  in  the  bank  unpaid;  that  he 
paid  all  those  issued  to  Mason,  being  five,  for  $50  each;  that 
he  paid  one  for  $40  to  Lottie  Bo  rum,  which  must  have  been 
part  of  the  sum  credited  to  himself  by  the  deceased  treasurer; 
that  tliere  were  issued  to  Kiley  only  six  orders,  for  $50  each, 
and  he  paid  them  all,  and  that  therefore  the  item  of  $150 
credited  by  the  deceased  treasurer  as  having  been  paid  to  him 
must  have  been  fictitious. 

This  testimony  imputes  to  the  dead  treasurer  the  grossest 
and  most  deliberate  fi'aud,  practiced  while  he  was  almost  in 
extremis.  Yet  no  reflection  is  cast  upon  the  honesty  and 
integrity  of  his  previous  life.     He  bad  cliarged  himself  most 
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faitlifnlly  with  all  that  ho  had  received,  and  his  errors,  if  they 
were  errors,  were  against  himself.  His  entries  of  credit  were 
competent  evidence  for  himself  and  his  sureties.  Ilia  vouchers 
and  books  (with  one  exception)  were  turned  over  to  his  succes- 
sor, upon  short  notice  of  his  removal  and  before  he  could 
have  had  time,  in  the  condition  of  his  health,  to  revise  and 
frandulentlv  alter  or  add  to  them  in  his  own  interest.  The 
names,  dates  and  amounts  given  in  these  orders,  were  certain 
means  to  convict  him  of  tiie  fraud  if  any  had  been  committed. 
How  he  could  get  these  particulars,  the  most  of  which  are 
shown  to  have  been  correct,  and  none  positively  shown  to  have 
been  incorrect  or  fictitious,  unless  the  orders  were  presented 
to  him,  does  not  appear.  These  circumstances  certainly  give 
some  additional  weight  to  his  entries. 

On  the  other  hand  it  is  noticed  that  his  successor  did  not 
state  that  orders  for  these  items  were  not  among  those  turned 
over  to  him,  nor  whether  he  paid  those  he  claims  to  have 
paid,  to  the  payees  therein  named.  No  one  of  these  payees 
was  produced  to  show  of  whom  he  or  she  received  payment. 
The  two  orders  to  Bonebreak  were  payable  to  his  order,  and 
yet  neither  was  indorsed.  He  might  well  have  credited  him- 
self with  them  without  indorsing  them,  if  he  surrendered  them 
to  his  successor;  but  that  a  banker  should  cash  and  receive 
one  so  made,  without  his  ijidorsement,  would  be  strange. 

If  they  were  paid  twice,  they  must  have  been  wrongfully 
reissued  by,  or  wrongfully  obtained  from  Bonebreak  or  Baird, 
and  could  have  been  bv  or  from  one  as  well  as  the  other. 
These  circumstances  certainly  tend  in  some  degree  to  weaken 
the  testimony  of  Baird  as  against  the  book  entries  of  the  man 
whose  lips  were  sealed  by  death  against  explanation.  They 
were  doubtless  discussed  at  large  before  the  court  and  jury 
who  saw  and  heard  the  witnesses.  It  was  an  important  ques- 
tion of  fact  in  the  case.  To  us,  who  had  not  their  advantages, 
the  finding  either  way  might  not  be  satisfactory.  The  jury 
gave  credit  to  the  entries.  The  judge  saw  no  sufficient  reason 
for  interfering  with  their  conclusion.  We  think  it  would  be 
unprofitable  to  undertake  a  discussion  and  comparison  of  the 
weight  of  the  facts  and  arguments  relied  on  by  the  ]  artles 
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respectively.  We  are  by  no  means  clear  as  to  what  would  be 
a  just  conclusion.  Had  the  jury  found  for  the  plaintiGfs  as  to 
these  disputed  items  and  the  judge  refused  to  disturb  it,  wo 
should  have  been  content  with  that  result  If  appellants  have 
sufficient  confidence  in  their  views  as  to  the  main  question  of 
law  involved  to  take  the  case  to  tlie  Supreme  Court,  we 
should  be  quite  willing  to  have  that  tribunal  pass,  if  they  think 
they  lawfully  may,  upon  this  question  also. 

We  see  nothing  in  the  action  of  the  court  below  upon  the 
instructions  asked  to  call  for  comment.  A  very  large  number 
were  given  for  plaintiffs,  covering  all  the  pliases  of  the  case 
as  they  claim  it,  and  we  see  no  substantial  error  in  those  given 
for  defendant,  or  in  the  refusal  or  modification  of  any  asked 
for  plaintiffs.     The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Mobile  &  Ohio  Kailroad  Company 

V. 

John  Klein. 

Railroads — Negligence — Personal  Injuries — Contributory  Negligence  by 
Passenger — Jumping  from   Train — Evidence — Instructions — Res  Gestae. 

1.  The  law  requires  that  carriers  of  passengers  shall  esercise  the  hijfhest 
degree  of  practicable  care  and  diligence  consistent  with  the  mode  of  trans- 
portation used,  in  protecting  the  latter  from  injury. 

2.  In  an  action  brought  to  recover  from  a  railroad  company  for  injuries 
alleged  to  have  occurred  to  a  passenger  through  its  negligence,  he  having 
jumped  from  the  train  in  question,  this  court  holds,  in  view  of  the  evidence, 
that  the  judgment  for  the  plaintiff  can  not  stand. 

8.  In  the  case  presented,  this  court  holds  as  improper  the  admission  in 
evidence  of  certain  alleged  declarations  of  servants  of  the  railroad  company 
touching  the  condition  of  the  rond  and  the  liability  of  the  company,  the 
same  not  being  a  part  of  the  res  gestas. 

4.  To  recover  in  such  case  plaintiff  must  have  been  in  the  exercise  of 
ordinary  care  when  injured. 

[Opinion  filed  February  26,  1892.] 

Appeal  from  the  Circnit  Court  of  St.  Clair  County;  the 
Hod.  William  H.  Sntder,  Judge,  presiding. 

(63) 
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Messrs.  Lansden  &  Leek,  for  appellant. 

Mr.  Charles  P.  Knispel,  for  appellee. 

Phillips,  P.  J.  On  the  12th  day  of  January,  1887,  the  ap- 
pellee became  a  passenger  on  appellant's  train,  'which  consisted 
of  an  engine,  two  coaches  and  a  baggage  car,  attached  in  the 
order  of  engine,  baprgage  car,  smoking  car  and  rear  coach; 
near  tlie  station  of  New  Hanover  the  hind  trucks  of  the  rear 
coach  left  the  rails  and  in  that  condition  ran  about  four 
hundred  and  fifty  feet,  when  that  coacli  became  detached  and 
rolled  down  the  embankment;  there  w^ere  two  trucks  under  each 
coach,  and  four  wheels  to  each  truck;  one  pair,  the  forward 
wheels  on  the  front  truck  of  the  smoking  car,  were  oflf  the 
rails;  appellee  was  in  the  smoking  car,  and  after  the  rear  coach 
became  detached  and  was  within  one  hundred  feet  of  the 
car  in  which  he  was  sleeping,  he  jumped  from  the  car,  and 
receiving  no  external  injury,  claims  to  have  been  injured 
internally,  and  brought  suit  for  damages  within  a  few  days  of 
two  years  after  the  accident. 

The  evidence  shows  the  engine  driver  was  competent,  and 
handled  his  train  witJi  care,  and  it  was  equipped  with  the 
"Westinghouse  air-brake,  the  car  wheels  of  good  make  and 
inspected  the  day  before,  and  in  good  condition,  and  at  the 
place  where  the  trucks  left  the  track  the  ties  were  new,  sound 
ties,  with  new  standard  gauge  steel  rails,  and  the  track  was 
inspected  a  few  minutes  before  the  accident  and  found  in  good 
condition.  The  train  was  running  about  eighteen  miles  per 
hour  at  the  time  of  the  accident.  Shortly  thereafter,  the 
track,  on  examination,  was  found  to  be  in  gauge  and  in  line, 
and  in  neither  the  condition  of  the  wheels,  cars  or  track  were 
any  patent  or  latent  defects  discovered,  though  an  effort  ^vas 
made  bv  the  train  men  to  find  what  caused  the  trucks  of  the  rear 
coach  to  leave  the  rails.  The  jury  found  a  verdict  for  appellee 
for  $1,400.  The  plaintifif's  right  of  action  is  in  the  prima 
facie  case  made  by  proof  of  his  being  a  passenger  and  the 
accident  and  injury.  The  case  is  a  close  one  on  the  facts  and 
it  is  important  that  in  the  admission  of  evidence  and  the 
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instructions  of  the  court,  the  jury  should  be  confined  to  proper 
testimony  ^nd  a  correct  statement  of  the  law.  A  witness, 
Conrad  Steffenauer,  was  permitted  to  testify  over  the  objec- 
tion of  the  defendant  that  tlie  company  knew  tliat  was  a  dan- 
gerous place,  because  the  section  men  told  him  it  was  an 
awful  place  to  work  at;  that  it  was  a  pretty  hard  place  to 
keep  up. 

The  defendant  called  as  a  witness  W.  M.  Williams,  the  claim 
agent  of  the  company,  who  testified  in  chief  to  visiting  the 
plaintiflp  after  he  instituted  suit  and  having  a  conversation 
with  him  about  the  accident  and  as  to  how  and  when  he,  the 
plaintiff,  got  off  the  train.  This  witness  was,  on  cross  exami- 
nation, over  the  objection  of  the  defendant,  permitted  to  be 
asked  whether  lie  had  a  conversation  with  one  Emge  while 
going  or  returning  from  plaintiff's  house,  and  stated  to  him, 
Emge,  that  he,  the  witness,  was  satisfied  the  company  was 
legally  liable,  and  whether  he  did  not  further  say  that  he  had 
visited  the  place  of  the  accident  and  it  appeared  to  him  the 
company  was  legally  liable,  and  he  was  willing  to  settle  with- 
out a  law  suit,  and  on  the  witness  answering  in  the  negative, 
the  plaintiff  then  called  Emge,  who  was  permitted  to  testify 
over  the  objection  of  the  defendant  that  Williams  made  to 
him  the  statement,  that  he,  Williams,  had  vifeited  the  place  of 
the  accident  and  from  information  he  had  received  from  them 
was  of  opinion  the  railroad  company  was  bound  to  pay  dam- 
ages. The  statement  of  section  men  to  Steffenauer  of  their 
opinion  that  the  place  of  the  injury  was  a  dangerous  one  to 
work  at,  and  the  opinion  of  the  witness  Williams  that  the 
company  was  bound  to  pay  damages,  were  not  a  part  of  the 
res  gestcB  and  were  not  competent  evidence,  and  these  declara- 
tions were  well  calculated  to  be  very  damaging  to  defendant's 
case.  It  was  error  to  admit  in  evidence  these  declarations. 
Teal  V.  Meravey,  12  111.  App.  .32;  M.  C.  R.  R  Co.  v.  Gougar, 
55  111.  503;  M.  C.  R  R  Co.  v.  Carrow,  73111.  348.  The  court, 
at  the  request  of  the  plaintiff,  gave  to  the  jury  three  instruc- 
tions as  follows: 

"  1.  The  court  instructs  the  jury  that  a  railroad  company 
carrying  passengers  for  hire  is  bound  to  use  the  utmost  care 

YouXLIIlA 


(j6  Appellate  Courts  of  Illinois. 


Vol.  43.]  Mobile  &  Ohio  R.  R.  Co.  v.  Klein. 


and  skill,  and  if  injuries  are  sustained  by  a  passenger  lawfully 
on  the  train,  caused  by  the  want  of  such  care  and  skill,  the 
company  is  liable  in  damages  to  such  injured  party." 

"2.  The  court  further  instructs  the  jury  that  if  they  believe 
from  tlie  evidence  that  the  train  of  defendant  ran  from  the  track 
as  stated  in  the  declaration,  tlien  such  running  off  the  track  is 
prima  facie  evidence  of  negligence  of  the  company,  and  the 
burden  of  disproving  negligence  is  thrown  upon  the  company." 

*'3.  The  court  instructs  the  jury  that  the  fact  that  the 
plaintiff  jumped  from  the  cars,  while  they  were  in  motion,  to 
the  ground,  and  thus  sustained  injury  complained  of,  will  not 
deprive  him  of  a  right  to  recover  against  defendant,  if  the 
jury  believe  from  the  evidence  that  the  accident  alleged  in  the 
plaintiff's  declaration  had  occurred,  that  the  cars  were  running 
off  the  track,  and  that  the  plaintiff  had  reasonable  ground  to 
believe  and  did  believe  arid  had  reason  to  believe  that  his  life 
or  limbs  were  in  danger,  and  that  it  was  necessary  to  lea])  from 
the  cars  in  order  to  avoid  the  danger  which  threatened  him." 

These  instructions  assume  to  state  the  law  which  gives  a 
right  to  the  plaintiff  to  recover.  It  is  held  in  Tuller  v.  Tal- 
bot, 23  111.  357:  "While  courts  in  announcing  the  rule  govern- 
ing common  carriers  of  persons  have  said  that  they  must  be 
held  to.  the  utmost  degree  of  care,  vigilance  and  precaution, 
it  must  be  understood  that  the  rule  does  not  require  such  a 
degree  of  vigilance  as  will  bo  wholly  inconsistent  wnlh  the 
mode  of  conveyance  adopted,  and  render  its  use  impracticable, 
nor  does  it  require  the  utmost  degree  of  care  whk-h  the  hu- 
man mind  is  capable  of  inventing.  *  *  *  But  the  rule 
does  require  that  the  highest  degree  of  practicable  care 
and  diligence  shall  be  adopted  that  is  consistent  witli  the 
mode  of  transportation  used."  In  Ileazle  v.  T.  B.  &  W. 
Ky.  Co.,  76  111.  501,  an  action  brought  b\"  a  passenger  against 
the  carrier,  it  is  said:  "  ^y  special  verdict  the  jury  found  that 
plaintiff  was  guilty  of  greater  negligence  than  defendant. 
In  what  particular  is  not  stated,  but  doubtless  the  jury  believed 
plaintiff,  in  the  midst  of  the  confusion  of  the  sudden  shock 
occasioned  by  the  accident,  left  his  seat,  and  on  attempting  to 
jump  from  the  train,  sustained  injuries;  just  how  the  injury  to 
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plaintiff  was  produced  no  one  can  tell.  He  was  found  at  the 
bottom  of  the  culvert  when  the  train  was  stopped,  severely 
injured.  How  he  got  out  of  the  car  is  one  of  the  questions 
in  the  case.  He  must  have  gone  out  voluntarily  either  before 
or  after  the  accident,  or  else  he  was  thrown  out  by  the  violence 
of  the  motion  of  the  cars.  The  latter  theory  is  the  one 
insisted  upon  by  plaintiff,  but  this  theory  of  the  case  seems 
almost  incredible. 

"  The  night  was  cold  and  all  the  witnesses  agree  the  doors 
and  windows  of  tlie  car  were  closed.  When  it  was  discovered 
the  cars  were  off  the  track,  the  conductor  enjoined  it  upon  all 
passengers  to  remain  in  their  seats.  No  one  saw  plaintiff 
leave  the  car;  he  has  no  recollection  himself  as  to  how  he  got 
off.  His  impression  is,  if  he  had  jumped  off  he  would  have 
remembered  it  Why  he  would  be  more  likely  to  remember 
jumping  off,  than  being  thrown  off  the  cars,  is  not  easy  to  com- 
prehend. No  other  passenger  was  seriously  injured.  We  are 
inclined  to  adopt  the  view  the  jury  must  have  taken  of  the  case 
— that  plaintiff  must  have  gone  out  of  the  car  either  just  before 
or  after  it  was  discovered  to  be  off  the  traqk.  His  seat  was 
the  third  from  the  door  and  it  is  unexplainable  how  he  could 
.  have  been  thrown  out  of  the  cars  however  violent  the  motion, 
with  the  windows  and  doors  all  closed  just  before  the  accident 
happened.  If  he  attempted  to  leave  the  car  after  it  was  dis- 
covered it  was  off  the  track,  it  was  imprudent  in  the  extreme. 
Had  he  remained  in  his  seat  it  seems  more  than  probable  he 
would  have  sustained  no  injury.  Although  plaintiff  has  suffered 
very  great  injury  we  see  no  ground  on  which  to  base  a  recovery. 
It  was  through  no  fault  of  defendant  or  its  agents  or  servants. 
They  omitted  no  duty  imposed  upon  them  by  law  or  by 
a  due  regard  for  the  safety  of  passengers.  Everything  con- 
nected with  the  train  was  in  good  order  and  it  was  managed 
by  skillful  and  prudent  operators.  The  track  had  been  con- 
structed with  skill  and  care,  and  in  the  opinion  of  a  competent 
engineer  the  road  was  as  safe  as  it  could  reasonably  be 
constructed.  It  was  patrolled  at  frequent  intervals  by  a 
careful  inspector  and  found  to  be  in  order  with  no  defects, 
discoverable."     The  facts  in  the  case  last  cited,  and  the  fact« 
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in  this  case  are  very  similar.  In  that  case,  as  in  this,  the  plaint- 
iff jumped  from  the  train,  and  in  none  of  the  instruction^  for 
the  plaintiff  is  it  made  a  condition  precedent  to  a  right  of 
recovery  that  he  was  in  the  exercise  of  ordinary  care  on  his 
part.  The  third  instruction  places  the  right  of  recovery  on 
the  sole  ground  of  there  being  an  accident,  and  that  plaintiff 
jumped  from  tlie  car  and  was  injured,  regardless  of  the 
question  as  to  whether  the  defendant  was  in  any  manner 
guilty  of  negligence,  and  regardless  of  the  question  as  to 
whether  the  plaintiff  was  in  the  exercise  of  the  same  care  when 
he  jumped  from  the  train,  as  would  have  been  exercised  by  a 
man  of  ordinary  care  and  prudence  under  the  circumstances. 
For  the  errors  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Reversed  and  remanded. 


Peoria,  Decatur  &  Evansville  Railway  Company 

♦a    m  V. 

49  4a> 

A.  F.  Aten. 
Same 

V. 

John  F.  Aten. 

Haitroads— Negligence— KiUiftg  of  Sioek^Fences^Gate  at  Farm  Cross- 
ing — Signals — Failure  to  Sound, 

1.  Failure  to  comply  with  the  statute  concerning  sigrnals'by  a  railroad 
company  will  not  justify  a  judgment  against  it  in  an  injury  case,  unless  it 
appears  by  the  facts  and  circumstances  preponderating,  that  the  accident 
was  the  result  of  such  neglect. 

2.  Evidence  that  tracks  of  a  horse  or  horses  apparently  made  while 
running,  were  seen  on  the  road-bed  after  the  accident,  is  not  sufficient  to 
authorize  a  verdict  of  guilty  of  negligence  in  the  management  of  a  given 
train  in  an  action  brought  to  recover  for  the  killing  of  horses,  through  the 
alleged  negligence  of  a  railroad  company. 

3.  Evidence  going  to  show  that  such  train  was  going  at  a  high  rate  of 
speed  does  not  necessarily  import  negligence. 

4.  Where  it  is  contended  that  animals  were  injured  through  failure  to 
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properly  fence,  the  pivotal  point  is,  as  to  the  coDdilion  of  the  fence  where 
they  went  upon  the  track.  There  can  be  no  recovery  if  such  place  was  prop- 
erly fenced. 

5.  This  court  holds  as  proper  the  admission  of  evidence  in  the  case  pre- 
sented, touching  the  condition  of  a  fence  at  places  other  than  where  the 
horses  in  question  went  upon  the  track,  the  same  being  insufficient  to  turn 
hogs. 

6.  An  instruction  not  based  upon  evidence  adduced  should  be  refused. 

[Opinion  filed  February  26,  1892.] 

Appeal  from  tlie  Circuit  Court  of  Jasper  County;  the  Hon. 
C.  C.  BoGGS,  Judge,  presiding. 

An  action  was  brought  by  A.  F.  Aten  for  killing  stock, 
and  another  action  of  the  same  nature  was  brought  by  John 
F.  Aten.  Several  counts  of  each  declaration  allege  the  killing 
of  hogs,  while  other  counts  allege  the  killing  of  one  horse 
belonging  to  A.  F.  Aten,  and  the  killing  of  three  horses  belong- 
ing to  John  F.  Aten.  The  horses  were  killed  at  about  the 
same  time,  and  on  trial  it  was  stipulated  by  the  parties  that 
both  causes  should  bo  tried  together  and  the  jury  find  sep- 
arate verdicts,  and  that  both  causes  might  be  heard  in  the 
Appellate  Court  on  one  record,  and  that  the  decision  of  the 
Appellate  Court  might  apply  to  both  cases,  the  evidence  being 
the  same  except  as  to  damage  for  killing  hogs.  The  field 
from  which  the  horses  escaped  was  on  the  east  side  of,  and 
separated  from,  the  right  of  way  by  a  fine  wire  fence  of  the  kind 
in  common  use.  It  had  been  constructed  several  years  before 
and  was  in  good  condition  for  all  kinds  of  stock  at  the  time  of 
this  accident,  except  at  two  places;  one,  where  a  ditch  passed 
under  it,  and  the  other,  where,  by  the  washing  out  of  the  bank 
of  a  creek,  which  extended  along  between  the  fence  and  rail- 
road track,  eight  or  ten  posts  had  dropped  down  and  were 
standing  uprigiit  in  line  against  the  bank,  then  eight  feet  high. 
At  the  former  place  it  was  about  three  feet  from  the  lower 
wire  to  the  bottom  of  the  ditch;  at  the  latter  place,  the  fence 
was  standing  upright,  and  held  in  place  by  the  wires.  The 
adjoining  field  had  been  used  as  a  stock  pasture  for  three 
weeks  prior  to  the  time  in  question,  during  which  the  mares 
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ran  there  every  nice  night,  and  the  colts  all  the  time.  The 
two  defects  mentioned  had  existed  for  about  eight  jears,  dur- 
ing which  a  horse  had  not  been  known  to  escape  throngh 
them;  seven  or  eight  years  ago  a  farm  crossing  was  put  in, 
and  a  gate  built  in  the  fence  connecting  the  pasture  with  the 
right  of  way.  The  planks  in  the  crossing  were  subsequently 
removed,  but  the  gate  remained.  A  year  before  the  acci- 
dent a  new  gate  was  subetitnted,  and  was  in  good  repair  at 
the  time  the  horses  were  killed.  It  was  a  sliding  gate  of 
the  construction  in  general  use  on  farms,  with  the  same  fasten- 
ings and  as  complete  as  any  other  gate  of  that  pattern. 

In  the  evening  of  December  27,  18S9,  J.  F.  Aten  turned 
the  horses  into  this  pasture  by  a  gate  opening  from  the 
public  liighway.  The  gate  in  the  right  of  way  fence  was  then 
closed.  Other  witnesses  saw  the  gate  closed  at  about  the  same 
time.  Between  ten  and  eleven  o'clock  of  the  same  evening 
Wilh'am  Pippin,  in  passing  through  there,  found  the  gate  open 
and  setting  around  into  the  field  about  four  feet.  lie  left 
it  a^  found.  The  horses  escaped  to  the  j*ailroad  track,  and 
between  twelve  and  one  o'clock  of  the  same  night  were  struck 
and  killed,  or  injured,  by  the  north  bound  freight  of  dcfeud- 
ant.  The  next  morning  John  F.  Aten  found  the  horses  lying 
along  the  right  of  way,  and  the  gate  open  as  described  by 
Pip])in.  An  examination  of  the  ground  was  made  by  different 
witnesses  for  the  purpose  of  determining  how  the  horses  got 
upon  the  track,  but  no  marks  or  indications  of  any  kind  what- 
soever could  be  found,  except  at  the  open  gate,  where  many 
liorse  tracks  were  discovered.  The  declarations  charge  negli- 
gence in  not  constructing  and  keeping  in  repair  sufficient 
fences  or  sufficient  gates  at  farm  crossings,  and  negligence  in 
the  operation  of  the  train.  There  were  one  or  more  horses 
on  the  right  of  way  which  were  not  struck  by  the  train,  and  the 
evidence  shows  that  tracks  of  horses,  runniiig,  were  found  on 
the  road-bed,  but  what  horses  made  the  tracks  is  not  shown, 
nor  whether  more  than  one  horse  was  running.  The  engineer 
testifies  that  when  he  iirst  discovered  the  horses  they  were 
about  at  the  road  crossing  at  the  gate,  and  when  he  first  saw 
them  could  not  tell  what  it  was;  did  not  know  but  that  it  was 
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a  man;  when  lie  got  nearer  saw  what  it  was,  and  called  for 
brakes.  .  "As  I  came  nearer  I  noticed  more  than  one  horse  and 
polled  tb^  engine  over  on  its  end,  reversing  the  engine  and 
using  the  ©team  the  opposite  way;  nsed  sand  to  keep  the  en- 
gine from  slipping;  did  not  know  how  many  horses  were 
struck;  did  not  see  any  horse  running  ahead  of  the  engine  be- 
fore they  were  struck;  when  I  saw  this  horse,  she  was  stand- 
ing across  the  track;  don't  know  whether  I  struck  her  or  not; 
she  passed  out  of  my  siglit;  saw  another  one  about  the  same 
time.  When  I  got  through  with  these  two,  anotlicr  one  ran 
upon  the  other  side  of  the  track  ahead  of  the  engine;  that  was 
after  seeing  the  first  two,  and  pretty  close  to  the  crossing. 
The  last  horse  jumped  on  the  track  by  the  time  I  got  there. 
I  could  not  have  kept  a  better  lookout  as  we  went  north  if  I 
had  forty  eyes;  didn't  see  the  horse  until  it  jumi^ed  on  the 
track  ahead  of  the  engine;  when  she  jumped  on  the  track,  we 
were  close  enough  to  frighten  her,  but  slie  got  off;  she  was 
headed  right  across  the  track;  that  was  the  first  time  I  saw 
the  horses.  There  was  nothing  1  could  have  done  that  I  did 
not  do  to  stop  the  ti-ain." 

While  the  engineer  testified  that  ho  sounded  the  whistle, 
witnesses  for  the  plaintiff  testify  that  no  bell  was  rung  nor 
whistle  sounded.  Verdict  and  judgment  was  rendered  for  the 
plaintiffs  on  all  the  counts  of  the  declarations. 

Messrs.  Giuson  &  Johnson  and  Stevens  &  IIoeton,  for 
apjellant 

Plaintiffs  were  bound  to  prove  by  a  preponderance  of  the 
evidence  that  the  defendant  was  guilty  of  negligence  in  run- 
.ning  its  train.  T.  II.  &  I.  R.  R  Co.  v.  Tuterwiler,  16  111.  App. 
197;  R,  U.  L  &  St  L.  R  R  Co.  v.  Council,  67  111.  210;  I.  C. 
R  R  Co.  v.  Bull,  72  III.  537;  P.  D.  &  E.  Co.  v.  Duggan, 
10  in.  App.  233. 

The  tee^timony  that  tracks  were  discovered  extending  along' 
thei'ailroad  for  some  distance  south  of  where  the  horses  were 
found,  without  proof  that  the  horses  were  running  ahead  of 
the  engine  when  the  tracks  were  made,  and  that  the  engineer 
could  have  seen  them  so  running,  is  no  proof  at  all.  R  R  1. 
&  St.  L.  R  R  Co.  V.  Connell,  67  IIL  216.. 
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Plaintiffs'  case  is  not  supported  by  the  statement  of  witness 
(Lyda)  that  the  train  was  running  fast.  T.,  W.  &  W.  Kv.  Co. 
V.  Barlow,  71  111.  640;  W.,  St.  L.  &  P.  Ky.  Co.  v.  Neikirk,  13 
111.  App.  387. 

Nor  l)y  testimony  that  the  train  gave  no  signals  that  night  I 

for  a  considerable  distance.     T.  W.  &  W.  Ry.  Co.  v.  Barlow,  I 

71  III.  040. 

8incc,  if  such  facts  were  established,  it  did  not  appear  that 
the  damages  resulted  therefrom,  and  they  were  not  material 
to  the  isfciuos.  T.  II.  &  I.  Co.  v.  Jenuine,  16  111.  App.  209;  St 
L.  V.  &  T.  II.  R  R.  Co.  V.  Hurst,  25  III.  App.  181. 

The  j)laintiffs  failed  to  establish,  by  a  preponderance  of  the 
evidence,  that  the  horses  got  upon  the  track  because  of  a 
defective  fence  or  gate,  which  they  were  bound  to  do  to  war- 
rant the  finding  of  the  jury  against  tlie  defendant  on  that  issue. 
Wabash  Ry.  Co.  v.  Brown,  2  III.  App.  516;  C,  B.  &  Q.  R;  R. 
Co.  V.  Farrelly,  3  III.  Apj).  60;  G.  W.  R.  R.  Co.  v.  Morthland, 
30  III  451. 

The  defendant  ]M»rformed  its  duty  in  constructing  a  gate  of 
the  kind  in  general  use.  C.  &  A.  R.  R.  Co.  v.  Buck,  14  111. 
App.  304. 

Even  if  the  gate  had  been  defective,  defendant  was  not 
liable^  since  the  horses  did  not  get  upon  the  track  because  of 
the  Gofocis*  but  l>ecauso  some  one  left  the  gate  open  during 
the  n  diu  1.  C  R  K  Co.  V.  McKec,  43  III.  1U>;  T.  H.  &  L 
11.  R  Co.  V.  Tutorwiler,  16  111.  App.  197. 

Ur.  ior  tl.e  e\  iiionce,  tlie  horses  es^caj^ed  to  the  right  of  way 
thr^  ;;*rh  a  gate  left  o|Hjn  during  the  night,  whiclu  in  any 
view.  wri>  a  casual  breach  for  which  defendant  was  not  liable. 
C.  vV  N.  W.  R  R  Co,  r.  Barrie,  55  Vl  -226:  C  B.  Ar  Q.  R. 
R.  Co.  V,  Sorer,  13  I.I.  App.  :>»>!;  L  ^^  St,  L.  R  R,  Co.  v.  Dall, 

ss  n.  3i->^ 

The  court  erred  in  admitting  evidence  ujx'H  ilie  following 
points: 

1,  Of  thect^r.d:t:on  of  tLo  fence  at  ]»\^ces  oiht  rTl.an  where 
the  hoi-sos  cot  n;vn  the  tT^ack.  C,  B,  vVr  Q.  R.  R.  Co.  v.  Far- 
ix^lly,  3  i:\  Ap]\  i*^\ 

i.     Of  the  c^:'n^cI•sat:c•r.s  l»eiween  plair.tiJ  ^tA  t::e  5ec::on 
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foreman,  and  of  notice  ^iven  to  him  in  reference  to  farm 
crossing.     C.,B.  &  Q.  R.  R  Co.  v.  Kennedy,  22  111.  App.  314. 

3.  Of  the  failure  to  give  signals  at  other  places,  or  high- 
way crossings.  W.,  St  L.  &  P.  Co.  v.  Xeikirk,  13  III.  App. 
387;  C.  &  E.  I.R  R.  Co.  v.  McKnight,  16111.  App.  590. 

It  was  error  to  instruct  the  jury  that  plaintiff  could  recover, 
if  defendant's  servants  were  negligent,  without  limiting  it  to 
acts  or  omissions  charged  in  the  declaration.  W.,  St.  L.  & 
P.  Ry.  Co.  V.  Coble,  113  111.  115;  C.  &  A,  R  R  Co.  v. 
Bragonier,  119  111.  51;  St.  L.,  A.  &  T.  II.  R  R  Co.  v.  Berger, 
9  Hi.  App.  341;  Kranz  v.  Thieben,  15  111.  App.  483. 

Especially  without  proof  that  injury  resulted  therefrom. 
St  L.,  V.  &  T.  II.  R.  R.  Co.  V.  Hurst,  25  111.  App.  181. 

The  court  erred  in  assuming  defendant's  negligence  in  the 
ninth  instruction.     I.  C.  R.  R.  Co.  v.  Zang,  10  III.  App.  594. 

The  instructions  for  plaintiff  on  the  insufBciency  of  the 
fence  and  gate  were  erroneous,  because  there  was  no  evi- 
dence that  the  horses  escaped  by  reason  thereof.  St.  L., 
V.  &  T.  n.  R.  R.  Co.  V.  Hurst,  25  111.  App.  181;  Wenger  v. 
Calder,  78  111.  275;  C.jB.  &  Q.  Ry.  Co.  v.  Morkenstein,  24  111. 
App.  128. 

They  should  have  been  modified  to  cover  the  fact  that  the 
liorses  got  through  an  open  gate.  W.,  St.  L.  &  P.  Ry.  Co.  v. 
Rector,  104  111.  296;  C,  B.  &  Q.  Ry.  Co.  v.  Seirer,  60  111.  295; 
a,  B.  &  Q.  Ry.  Co.  V.  Magee,  GO  111.  529. 

Messrs.  Fithian  &  Jack,  for  appellees. 

*'  A  railroad  company  in  running  its  trains  is  liable  for  the 
killing  of  stock  which  gets  upon  the  track,  not  only  when  the 
killing  of  such  stock  results  from  the  gross  or  wilful  negli- 
gence of  the  company  or  of  its  servants  running  the  train,  but 
also  when  it  results  from  the  want  of  ordinary  care."  Illinois 
Central  Railroad  Co.  v.  Middlesworth,  46  111.  494. 

**  Negligence  is  the  opposite  of  due  care  and  prudence.  It 
is  the  omission  to  use  the  means  reasonably  necessary  to  avoid 
injury  to  others,  and  is  not  a  legal  question,  but  one  of  fact,  to 
be  proved  like  any  other  question."  C.  &  A.  R.  R.  Co.  v. 
Penuell,  94  111.  448. 
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"  In  suits  to  recover  damages  caused  by  negligence,  the  que&- 
tion  of  the  plaintifl's  negh'gence  in  failing  to  use  proper  care, 
and  the  degree  of  negligence  in  either  party,  is  usually,  if  not 
always,  a  question  of  fact  for  the  jury."  I.  &  St.  L.  R.  E.  Co. 
V.  Evans,  88  III.  63. 

"In  an  action  against  a  railroad  company  to  recover  the  value 
of  cattle  alleged  to  have  been  killed  on  defendant's  road  by 
their  locomotive  and  train,  it  appeared  that  the  cattle  could 
have  been  seen  on  the  track  by  the  engineer,  if  he  had  been 
on  the  lookout,  for  a  distance  of  more  than  half  a  mile;  there 
was  nothing  to  obstruct  his  view,  and  yet,  with  the  stock  stand- 
ing on  the  track  in  full  view,  the  engineer  made  no  efiFort  to 
avoid  the  danger,  and  never  slackened  the  speed  of  train,  but 
rushed  on  at  a  rapid  rate,  without  any  signal  to  give  the  alarm; 
held,  it  was  gross  negligence  on  the  part  of  the  engineer  not 
to  stop  the  train  in  time  to  avoid  the  danger,  for  which  the 
company  should  be  held  responsible,  even  though  the  cattle 
were  upon  the  track  without  the  fault  of  the  company."  C. 
&  N.  W.  R  R  Co.  V.  Barrie,  55  111.  226;  R  R  I.  &  St.  L.  E. 
RCo.  V.Irish,  72  111.404. 

The  case  of  the  E.  R  I.  &  St.  L.  R  R  Co.  v.  Council,  cited 
by  counsel,  is  not  applicable  to  this  case.  The  right  of  way 
was  not  inclosed  but  open  to  the  common.  The  evidence 
failed  to  show  what  train  killed  the  mule;  whether  the  acci- 
dent occurred  in  daylight  or  at  night.  The  evidence  in  this 
case  shows  the  train  that  killed  the  horses,  the  time  of  the 
killing,  and  that  the  tracks  on  the  road-bed  were  made  by  these 
horses  while  fleeing  from  the  train.  The  right  of  way  is 
inclosed.  Xo  other  horses  had  been  on  the  right  of  way  or 
could  have  got  on  it.  The  tracks  indicate  clearly  that  the 
horses  had  been  running  and  are  continuous  to  the  first  horses 
struck  and  continuous  from  the  first  horses  around  the  bridge 
back  onto  the  road-bed  to  where  the  dun  mare  was  knocked 
off  of  the  track,  and  just  at  this  point  they  fail  to  be  continuous. 

^*  It  is  the  peculiar  province  of  the  jury  to  pass  upon  the 
credibility  of  the  several  witnesses,"  and  "  where  the  evi- 
dence as  to  the  disputed  facts  of  a  case  is  contradictory,  it  is 
for  the  jury  to  determine  which  side  is  most  worthy  of  belief, 
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and  their  finding  in  8nch  a  case  must  settle  the  controverted 
facts."  Conn.  M.  L.  Ins.  Co.  v.  Ellis,  89  111.  516;  Eogers  v. 
The  People,  98  111.  681;  Morgan  v.  Ryerson,  20  111.  343; 
Creote  v.  Willej,  83  111.  444;  P.  D.  &  E.  E.  W.  Co.  v.  Babbs, 
23  111.  App.  454;  I.  &  St.  L.  E.  E.  Co.  v.  Evans,  88  111.  63. 

"  Where  the  evidence,  on  the  trial  of  an  action  against  a 
railroad  company  for  killing  a  colt,  tended  to  show  that  the 
colt  ran  on  the  track  in  front  of  an  advancing  train,  before  it 
was  struck  and  killed,  for  a  distance  of  twenty-five  or  thirty 
rods,  and  the  track  was  straight,  so  that  the  engine  driver,  by 
the  exercise  of  reasonable  diligence,  could  have  discovered  it 
in  time  to  have  slackened  the  speed  of  the  train  so  as  to  have 
avoided  the  accident,  a  verdict  finding  the  company  liable  for 
the  value  of  the  colt  may  be  properly  found,  notwithstanding 
the  evidence  is  conflicting."  P.  &  D.  E.  E.  Co.  v.  *MuIlin8, 
6Q  111.  526. 

Phillips,  P.  J.  From  the  facts  appearing  in  this  record 
there  is  not  a  preponderance  of  evidence  showing  the  defend- 
ant guilty  of  negligence  in  the  management  of  its  train,  even 
if  the  bell  was  not  rung  or  the  whistle  sounded  as  required 
by  the  statute.  No  recovery  cpuld  be  liad  for  tliat  cause  imless 
it  was  made  to  appear  by  facts  and  circumstances  preponderat- 
ing, that  the  accident  was  the  result  of  such  neglect.  Quincy, 
Alton  &  St.  Louis  E.  E.  Co.  v.  Wellhoener,  72^  111.  60;  Terre 
Haute  &  Indianapolis  E.  E.  Co.  v.  Tuterwilcr,  16  111.  App. 
197. 

The  evidence  that  tracks  of  a  horse  or  horses,  apparently 
running,  were  seen  on  the  road-bed,  is  not  evidence  sufficient  to 
antliorize  a  verdict  of  guilty  of  negligence  in  the  management 
of  the  train. 

In  the  case  of  the  Eockford,  Eock  Island  &  St.  Louis  E. 
E.  Co.  v.  Connell,  67  111.  216,  it  was  said  :  "  The  manner  of 
the  killing  is  not  described  by  any  witness.  The  only  facts 
relied  on  to  charge  the  company,  other  than  the  killing  itself, 
are  that  tracks  supposed  to  have  been  made  by  the  mule  were 
discovered  on  the  road-bed  for  a  distance  of  a  hundred  and 
fifty  yards   from  where   it  was  struck,  and   leading   in   the 
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same  direction,  and  the  tracks  indicated  the  mule  had  been 
running.  The  evidence  affords  no  explanation  as  to  when  the 
tracks  wei'e  made,  whether  as  this  train  was  advancing,  or  at  a 
time  anterior.  There  is  not  a  fact  or  circumstance  proven  that 
shows  r)r  even  tends  to  show  the  engineer  saw,  or  by  the  exer- 
cise of  reasonable  diligence  could  have  seen  the  mule  in  time 
to  stop  or  even  slacken  the  speed  of  the  train  so  as  to  have 
avoided  the  accident."- 

What  is  said  in  that  case  is  applicable  to  the  evidence  in  this; 
'  what  horse  made  the  tracks,  whether  the  black  horse  that 
escaped  injury  or  those  killed,  is  not  shown.  The  time  the 
tracks  were  made  is  not  shown,  nor  that  the  engineer,  by  the 
use  of  reasonable  diligence,  could  have  avoided  the  accident. 
The  case  of  Chicago  &  K  W.  E.  R  Co.  v.  Barrie,  55  III.  227,' 
is  not  an  authority  in  point;  there  it  was  proven  the  cattle  on 
the  tracks  were  seen  or  could  have  been  seen  by  the  engineer 
in  time  to  have  avoided  the  injury.  This  record  contains  no 
such  evidence.  Nor  would  the  fact  that  the  train  was  running 
at  a  high  rate  of  speed  be  evidence  of  negligence.  Toledo, 
Wabash  &  Western  R.  R.  Co.  v.  Barlow,  71  111.  640; 
Wabash,  St.  Louis  &  Pacific  Rj.  Co.  v.  Kirk,  13  111.  App.  887. 
.  The  evidence  shows  that  the  road  was  fenced  and  the  injury 
occurred  at  a  place  where  it  was  the  duty  of  the  company  to 
fence  the  road ;  but  it  is  insisted  by  the  plaintiff  that  the  fence 
and  gate  were  not  sufficient  to  turn  stock.  The  primary  ques- 
tion and  the  precise  fact  to  be  considered  is,  as  to  where 
the  horses  went  upon  the  right  of  way.  Great  Western  Rail- 
road Co.  V.  Hanks,  36  111.  284;  T.,  P.  &  W.  Ry.  Co.  v.  Darst, 
51  111.  365;  AIsop  v.  O.  &  M.  Ry.  Co.,  19  III.  App.  292. 

At  no  place  where  the  evidence  shows  the  fence  to  have 
been  out  of  rejDair,  is  it  shown  that  the  horses  passed  onto 
the  right  of  way,  and  the  witnesses  state  if  they  had  passed 
down  the  bank,  along  the  ravine  and  under  the  wire,  it  would 
have  been  evidenced  by  the  tracks  of  the  horses,  and  at  no 
place  where  the  horses  could  have  passed  on  the  right  of  way 
were  tracks  found,  except  at  the  gate;  that  the  conclusion  is 
irresistible,  that  it  was  at  that  place  the  horses  went  upon 
the  right  of  way.     The  gate  was  of  a  kind  in  general  use  and 
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was  in  good  repair  and  fastened  in  the  manner  that  kind  of  a 
gate  is  usually  fastened.  It  was  closed  when  the  horses  were 
put  in  the  field,  and  from  the  evidence  it  is  apparent  it  was 
left  open  by  some  person  passing  during  the  evening.  No 
negligence  of  the  company  is  shown  with  reference  to  tlie 
closing  and  manner-of  fastening  the  gate,  and  it  being  casually 
left  open  during  the  night,  because  of  which  the  horses  escaped 
on  the  right  of  way,  is  not  negligence  on  the  part  of  the  com- 
pany that  would  authorize  a  recovery.  C.  &  N.  W.  R.  R  Co. 
V.  Barrie,  mpra;  I.  &  St.  L.  R  R  Co.  v.  Hall,  88  111.  368;  C, 
B.  &  Q.  R  R  Co.  V.  Sierer,  13  111.  App.  261. 

And  however  the  question  may  be  as  to  the  sufficiency  of 
the  fence  and  its  condition  of  repair,  the  horses  did  not  get 
npon  the  track  by'reason  of  any  defects  of  the  fence;  and  the 
condition  of  the  fence  could  not  give  the  plaintiff  a  right  to 
recover  for  the  horses.  I.  C.  R  R  Co.  v.  McKee,  43  111.  119;  T., 
n.  &  I.  R  R.  Co.  v.  Tuterwiler,  supra.  It  is  insisted  that  the 
court  erred  in  allowing  evidence  as  to  the  condition  of  the 
fence  at  places  other  than  where  the  horses  got  upon  the  track. 
While  that  is  the  material  question  with  reference  to  the 
right  of  recovery  for  the  horses  (C,  B.  &  Q.  R  R.  Co.  v. 
Farrelly,  3  111.  App.  60),  still  the  counts  of  the  declaration  which 
charged  the  killing  of  hogs  at  other  times,  authorized  the 
admission  of  evidence  as  to  the  condition  of  the  fence  at  places 
other  than  where  the  horses  went  on  the  track,  the  condition 
of  the  fence  being  insufficient  to  turn  hogs;  the  recovery  on 
the  counts  for  killing  the  hog&  was  proper.  The  second 
instruction  given  for  the  plaintiff  is :  "  The  jury  are  instructed, 
as  a  matter  of  Jaw,  that  if  a  railroad  company  or  its  servants 
fail  to  perform  a'  duty  prescribed  by  statute,  such  failure  is 
negligence  of  itself,  provided  it  is  the  proximate  cause  of  any 
injury  to  the  person  or  property  of  another."  No  person 
saw  the  injury  unless  it  be  the  engineer,  and  he  testified  he 
sounded  the  whistle,  and  there  is  not  a  particle  of  evidence 
showing  the  injury  resulted  from  the  omission  to  sound  the 
whistle  or  ring  the  bell,  and  the  jury  could  not  have  nnder- 
stood  this  instruction  as  pertaining  to  anything  other  than  an 
omission  to  ring  the  bell  or  sound  the  whistle;  hence  there 
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was  no  evidence  on  which  to  base  that  inetruction.  Objec- 
tion 18  made  to  certain  other  instructions  for  plaintiflF  which 
would  be  well  taken  if  nothing  was  involved  but  the  horses; 
yet,  as  other  stock  was  killed  at  other  times,  the  exceptions  to 
other  instructions  are  not  well  taken.  For  the  errors  indi- 
cated the  judgment  is  reversed  and  the  cause  remanded. 

JReversed  and  remanded. 


Ohio  &  Mississippi  Railway  Company 

V. 

Charles  Thillman. 

RaiJroadfi — Negligence — Flooding  of  Farm  Lands — Solid  Embankment 
— Ecidencp. — Instructions — Extraordinary  Flood. 

1.  A  railroad  company  is  bound  to  bring  to  the  conBtruction  of  its  works 
a  degree  ol  engineering  skill  that  will  permit  no  negligent  and  improper 
construction. 

2.  The  common  law  duty  of  a  railroad  company  is  to  so  construct  its 
road,  where  it  ^^rosses  a  water-course,  as  not  to  impair  the  usefulness 
thereof. 

3.  Such  duty  is  a  continuing  one,  and  each  overflow  caused  b}'  the  neg- 
ligence or  want  of  skill  of  the  company,  creates  a  new  cause  of  action  for 
damages  suffered,  and  this  is  so,  although  the  party  injured  acquired  his 
interest  after  the  creation  of  the  obstruction. 

4.  It  is  for  the  jury  to  determine  from  the  evidence  whether  a  flood  was 
an  extraordinary  one,  but  the  court  may  give  the  jury  a  legal  test  by  which 
to  apply  the  evidence  and  determine  the  fact 

[Opinion  filed  February  26,  1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Pollard  &  Werner,  for  appellant. 

Messrs.  Turner  &  Holder,  for  appellee. 
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Phillips,  P.  J.  This  is  an  action  lo  recover  damages  for 
flooding  lands  and  deatrojing  crops,  resnlting  from  constructing 
and  maintaining  a  solid  embankment  obstructing  the  natural 
flow  of  water.  Tlie  facts  of  the  case  with  reference  to  the 
embankment  and  the  flooding  of  lands  by  reason  of  its  con- 
struction, arc  the  same  as  in  tlie  cases  of  O.  &  M.  Ry.  Co.  v. 
Elliott,  34  111.  App.  589;  O.  &  M.  Ry.  Co.  v.  Singletary,  34 
111.  App.  425;  O.  &  M.  Ry.  Co.  v.  Ptainey,  39  111.  App.  409. 
In  this  case  the  evidence  as  to  the  rainfall  is,  thesame  flood 
is  alleged  to  have  caused  injury  in  1885,  as  that  in  the 
Elliott  and  Singletary  cases,  and  the  same  to  have  caused 
injury  in  1888,  as  in  the  Rainey  case.  In  these  cases  the  facts 
were  held  sufficient  to  warrant  a  verdict  and  judgment  for  the 
plaintiff;  that  the  assignment  of  error  in  this  case,  that  the 
verdict  is  contrary  to  and  against  the  evidence,  is  not  sustained. 
Objection  is  made  to  the  instructions  given  for  the  plaintiff, 
which  are : 

1.  "  The  court  instructs  the  jury  that  it  is  the  duty  of  a  rail- 
road company  so  to  construct  and  maintain  its  road  across 
streams  and  natural  water-courses  which  it  intersects  as  to 
inflict  no  injury  upon  adjacent  lands." 

2.  "The  court  further  instructs  the  jury  that  this  duty  is  a 
continuing  one,  and  that  each  overflow  caused  by  the  negli- 
gence or  want  of  skill  of  the  company  creates  a  new  cause  of 
action  for  damages  to  the  crops  or  other  property  of  the  right- 
ful possessor  of  the  lands  overflowed,  although  the  plaintiff 
acquired  his  interest  after  the  creation  of  the  obstruction;  and 
if  the  jury  believe  from  the  evidence  that  a  portion  of  the 
water  of  the  'Little  Canteen  Creek'  naturally  flowed  south 
across  the  right  of  way  of  the  defendant  prior  to  the  filling 
up  of  the  trestle,  and  would  still  continue  to  do  so  excepting 
for  the  obstruction  of  the  embankment  complained  of,  then 
they  must  find  for  the  plaintiff,  giving  such  damages  as  the 
jury  can  say  from  the  evidence  that  he  has  sustained,  if  they 
further  believe  from  the  evidence  that  he  has  sustained  dam- 
age by  reason  of  said  embankment  and  partial  obstruction  of 
the  flow  of  the  water  aforesaid." 

3.  "The  court  instructs  the  jury  that  floods  which  occur 
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as  much  as  twice  in  five  years  are  not,  in  law,  snch  extraordi- 
nary floods  as  will  prevent  a  recovery  of  damages  caused  by 
such  floods  from  the  person  or  persons  who  by  negligent  or 
unlawful  acts  contribute  to  such  overflows." 

A  railroad  company  is  bound  to  bring  to  the  construction 
of  its  works  a  degree  of  engineering  skill  that  will  y^ermit  no' 
negligent  and  improper  construction.  It  is  said  in  C.  B.  &  Q. 
11.  R.  Co.  v.  Schaffer,  124  111.  112,  ''The  statute  giving  the 
right  to  cross  streams  of  water  requires  the  company  to 
restore  the  stream  to  its  former  state,  or  so  as  to  leave  its  use- 
fulness unimpaired.  This  makes  it  necessary  to  have  the 
channel  as  free  and  unobstructed  as  it  was  before."  The  com- 
mon law  duty  owing  by  the  defendant  is  to  so  construct  its 
road  where  it  crosses  a  water-course,  as  not  to  impair  the 
usefulness  of  such  water-course.  The  facts  before  the  jury 
were  as  to  the  construction  of  a  solid  embankment  across  a 
natural  water-course,  and  under  these  facts  the  tirst  instruction 
was  not  erroneous;  the  second  instruction  is  based  on  the  same 
facts  and  states  a  correct  rule  as  to  a  continuing  duty.  Objec- 
tion is  made  to  the  third  instruction,  and  it  is  urged  that  the 
court  should  not  have  defined  an  extraordinary  flood.  It  is 
for  the  jury  to  determine  from  the  evidence  whether  a  flood 
is  an  extraordinary  one,  but  the  court  may  give  the  jury  a 
legal  test  by  which  to  apply  the  evidence  and  determine  the 
fact.  We  are  not  disposed  to  hold  the  rule  given  was  an 
improper  one.     The  judgment  is  aflirmcd. 

Judgment  affit^med. 


Ohio  &  Mississippi  Railway  Company 


V. 


William  M.  Atteberry. 


Railroads—  Negligence  —Injury  to    Stock — Evidence — Praefice^WU- 
nesses. 


1.    A  jury  haj?not  the  right  from  mere  whim  or  caprice  to  reject  the  tes- 
timony of  an  uncontradicted  and  unimpeached  witness. 
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2.  In  an  action  broufirht  to  recover  from  a  railroad  company  for  the  kill- 
ing of  stock,  the  same  being  alleged  to  have  occurred  through  its  negli- 
gence, the  report  of  the  section  foreman  to  the  company  and  his  opinion  as 
to  the  cause  of  the  injury  is  not  competent  testimony. 

[Opinion  filed  February  26, 1892.] 

Appeal  from  the  Circnit  Court  of  Wayne  County;  the 
Hon.  C.  C.  BoGos,  Judge,  presiding. 

Messrs.  Pollaed  &  Werner  and  Creighton  &  Cooper, 
for  appellant. 

Messrs.  IIanna  &  Hanna,  for  appellee. 

Phillips,  J.  This  is  an  action  brought  by  appellee  to 
recover  damages  for  a  horse  alleged  to  have  been  killed  on 
appellant's  road.  A  verdict  and  judgment  were  entered  for 
the  plaintiff  for  $150.  The  evidence  shows  the  horse  was  tied 
to  a  tree  in  an  inclosnre  about  seven  o'clock  on  the  evening 
of  July  26,  1S89,  and  broke  loose  and  escaped  from  the  inclos- 
nre and  went  upon  the  road-bed  of  appellant's  road  and  ran 
down  the  track  about  one-eighth  of  a  mile  to  a  trestle,  on 
whicli  he  went  and  fell,  or  was  thrown  off  the  trestle  into  a 
pile  of  rock  about  eight  feet  below  and  was  killed.  The 
plaintiff  claims  the  horse  was  struck  by  the  locomotive  and 
killed,  while  the  defendant  claims  the  horse  was  not  struck, 
and  insists  that  he  ran  into  the  trestle  and  fell  from  it  and  was 
killed  by  the  fall,  and  at  the  time  no  train  was  near  lum. 
From  the  evidence,  but  one  train  had  passed  when  the  horse  was 
found  dead,  from  the  time  he  had  been  tied  to  the  tree  until 
he  was  found  dead  under  the  trestle  on  the  afternoon  of 
the  27th  of  July.  No  one  saw  the  injury 'and  the  only 
question  in  the  case  is  whether  the  horse  was  in  fact  killed  by 
the  train.  In  I.  C.  E.  R.  Co.  v.  Whalen,  42  111.  396,  where  an 
action  was  brought  to  recover  damage  for  animals  alleged  to 
have  been  killed  by  a  train,  it  was  said  : 

''There  was  no  positive  proof  the  animals  were  struck  by 
the  locomotive,  but  the  presumption  is  strong  they  were,  as 
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tliey  were  found  by  tlie  side  of  tho  road  badly  smashed  n]>, 
and  no  other  reasonable  cause  could  be  assigned  for  the 
casualty."  In  C.  &  N.  W.  Ky.  Co.  v.  Dement,  44  III.  75,  an 
action  was  brouo;ht  to  recovqr  damages  for  a  cow  alleged  to 
have  been  killed  by  the  train;  the  cow  was  found  lying  in  tlic 
ditch  two  or  three  feet  from  the  track,  and  it  was  said  in  that 
case:  "  We  do  not  consider  this  a  case  in  which  we  can  set 
aside  the  verdict  as  unsupported  by  the  evidence.  It  is  cer- 
tainly singular  that  the  cow  if  killed  by  the  train,  bore  no  ex- 
ternal marks  of  violence,  but  on  the  other  hand  the  place 
where  she  was  found  dead  raises  a  strong  presumption  that 
she  had  been  killed  by  one  of  the  several  trains  proved  to  have 
passed  over  the  road  the  night  before.  Here  was  a  mode  by 
which  the  doubt  could  be  exj)lained,  and  no  other  cause  is 
shown  to  have  existed  which  would  have  explained  it.''  In 
neither  of  these  cases  was  any  other  cause  found  that  could 
account  for  the  position  and  condition  of  the  animals  killed 
and  their  death,  than  on  the  theory  that  they  were  struck  by 
a  train.  In  this  case  the  evidence  shows  that  the  horse  came 
on  and  ran  rapidly  down  the  road-bed  as  testified  from  the 
appearance  of  the  foot  prints  of  the  horse  until  he  reached 
the  trestle,  when,  the  witnesses  testify,  "  It  looked  as  if  the 
horse  had  scraped  the  ground  before  he  got  on  to  the  bridge.'' 
On  the  lirst  few  ties  from  the  end  on  the  track  no  marks  were 
found,  but  between  the  rails  after  the  first  few  tic?,  a  distance 
of  twelve  or  fourteen  feet  from  the  end  of  the  bridge,  hair 
was  scraped  from  the  horse  to  the  point  where  he  went  ofiP. 
If  the  horse  ran  rapidly  down  the  road-bed  to  the  trestle,  and 
there,  not  being  able  to  stop,  jumped  onto  the  trestle  and  fell 
through  between  the  ties,  and  struggled  until  he  fell  off  the 
abridge,  here  was  a  cause  which  could  be  as^^igncd  for  the 
casualty  and  would  explain  it.  In  this  respect  this  ca^se  is 
unlike  the  cases  above  cited,  and  it  can  not  be  said  there  is  on 
these  facts  a  preponderance  of  the  evidence  showing  the  horse 
was  killed  by  the  train.  The  ease  of  Railway  Co.  v.  Ritter, 
16  S.  W.  Hep.,  is  directly  in  point.  It  further  appears  that 
the  only  train  passing  that  could  have  caused  the  injury 
passed  about  seven  o'clock  in  the  morning  of  the  27th  of  July. 


Fourth  District — August  Term,  1891.       83 

p.  D.  &  E.  Ry.  Co.  V.  Johns. 

At  that  time  it  was  after  the  sun  was  up.  The  engineer  and 
fireman  on  the  engine  hauling  that  train  both  testify  that  they 
saw  no  horse  at  that  trestle,  and  the  engineer  testifies  that  he 
struck  no  horse.  These  witnesses  are  unimpeached  and  uncon- 
tradicted as  to  the  material  facts  testified  to  by  them,  and  un- 
less their  testimony  is  rejected  entirely  by  the  jury,  it  makes 
a  complete  defense  to  plaintiff's  claim,  and  it  is  apparent  that 
the  jury  rejected  their  testimony.  A  jury  has  not  the  right 
from  mere  whim  or  caprice  to  reject  the  testimony  of  an  uncon- 
tradicted and  unimpeached  witness.  The  circumstantial  evi- 
dence is  entirely  consistent  with  their  testimony.  From  all 
the  facts  proven,  the  verdict  in  this  case  manifestly  and  at  first 
blush  is  not  sustained  by  the  evidence.  The  plaintiff  offered  in 
evidence  the  report  of  the  section  foreman,  in  which  the  fore- 
man expressed  the  opinion  that  the  horse  was  killed  by  the 
train,  which  was  objected  to  and  the  objection  sustained,  and 
the  plaintiff  assigns  cross-error  for  sustaining  the  objection  to 
this  evidence.  The  report  of  the  foreman  to  the  company 
and  his  opinion  as  to  the  cause  of  the  injury  was  not  compe- 
tent testimony.  The  cross-error  is  not  sustained.  The  judg- 
ment is  reversed. 

Judgment  reversed. 


Peoria,  Decatur  &  Evans ville  Railway  Company 

V. 

Charles  Johns. 

Mastev  and  Setrant — Railroad  Company — Negligence  of— Engine  out 
of  Repair — Persbnal  Injuries — Evidence — In  sf  ructions —  Da  mages — Serv- 
ices  of  Wife  to  Hushand—Sec.  8,  Chap.  68,  Starr  d^  C,  III.  Stats.Spe- 
cia  I  Findings — Fellow-servants. 

1.  The  evidence  in  a  given  case  beinpr  conflicting  upon  material  points, 
the  instructions  should  be  accurate,  or,  taken  as  a  series,  the  jury  should 
thereby  be  correctly  informed  what  the  law  is,  as  applicable  to  the  facts 
proven. 
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2.  A  plaintiff  in  a  personal  injury  case,  to  maintain  bis  action,  is  not 
required  to  estabiiRh  by  the  proof  all  the  material  averments  in  all  the 
counts  of  the  declaration;  he  need  prove  the  material  averments  of  one 
count  only. 

8.  An  instruction  failing  to  require  the  jury  to  base  their  findings  on  the- 
evidence,  should  not  be  given. 

4.  Nor  one  setting  forth  that  a  railroad  company  failing  to  keep  in  good 
repair  and  safe  condition  its  engines  and  machinery,'  whereby  one  of  its 
employes  is  injured,  is  liable  therefor,  such  employe,  when  injured,  being  in 
the  exercise  of  reasonable  care  and  prudence. 

5.  In  view  of  Sec.  8,  Chap.  68,  Stan*  &  C.  III.  Stats.,  a  V^ife  is  not 
entitled  to  payment  for  services  rendered  her  husband,  while  ill  through 
injuries  suffered  during  the  course  of  his  employment;  and  in  an  action 
brought  to  recover  from  the  employer  therefor,  the  jury  should  not  be 
instructed  that  the  ministrations  of  the  wife  should  be  considered  in  the 
estimation  of  damages. 

6.  In  the  case  presented,  this  court  holds  that  a  locomotive  engineer  and 
a  laborer  were  not  fellow-servanis,  in  the  sense  that  the  master  would  not 
be  liable  for  an  injury  to  the  latter,  occurring  through  the  negligence  of 
tho  other. 

7.  The  consequences  of  an  engineer's  neglect  to  report  the  defective  con- 
dition of  an  engine  are  not  assumed  by  a  laborer  accepting  employment 
upon  the  road.  Ue  is  not  bound  to  inform  himself  whether  such  report  has 
been  made,  or  whether  the  engine  was  in  good  repair. 

« 

[Opinion  filed  February  26,  1892.] 

Appeal  from  the  Circuit  Court  of  Richland  Countv:  the 
Hon.  W.  C.  Jones,  Judge,  presiding. 

Messrs.  Hutchinson  &  Lynch  and  Stevens  &  Horton,  for 
appellant. 

Messrs.  J.  S.  Pritchett,  W.  A.  Cullop,  C.  B.  Kessinger, 
and  J.  I.  MouTRAY,  for  appellee. 

Green,  P.  J.  Appellee  brought  this  suit  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  resulted  from  the 
negligence  of  appellant  in  furnishing  and  using  an  engine 
worn  and  out  of  repair  in  hauling  cars  loaded  with  rails  to  be 
distributed  along  the  line  of  its  railway  for  the  re  pair  of  track. 
The  ground  for  recovery  i8  7iot  negligence  on  the  part  of  the 
servants  of  appellant  while  operating  and  using  the  engine. 
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The  amended  declaration  consisted  of  three  counts,  in  each  of 
which  it  is  in  substance  averred  that  plaintiff  was  a  servant  of 
defendant,  and  while  engaged  in  the  line  of  his  employment 
as  a  laborer,  in  unloading  rails  from  a  car  to  the  gronnd,  in 
the  exercise  of  dne  care  and  caution,  and  without  knowledge 
of  the  defective  condition  of  the  engine,  which  defective  con- 
dition was  then  known  to  defendant,  said  engine  was  started 
and  by  reason  of  the  defective  condition  the  servants  in  charge 
thereof  could  not  control  its  movement,  or  stop  it,  and  by 
reason  of  sncli  defects  it  pushed  said  car  violently  and  forci- 
bly against  him,  and  thereby  he  was  knocked  down  and  his 
foot  was  caught  between  the  wheel  of  the  car  and  the  track 
and  was  run  over,  mashed  and  injured. 

In  the  first  count,  the  specific  defects  averred  are  that  the 
throttle-valve  was  out  of  repair,  and  steam  escaped,  and  the 
pressure  of  escaping  steam  prevented  the  engineer  from  using 
the  reverse  lever  in  controlling  and  directing  the  engine. 
And  the  notches  in  the  levers,  used  in  starting,  stopping,  man- 
aging and  directing  the  speed  and  motion  of  the  engine,  were 
so  worn,  broken  and  out  of  repair,  that  the  same  could  not  bo 
controlled,  managed  or  directed  by  the  servants  then  in  charge 
thereof.  In  the  second  count,  it  is  averred  the  throttle-valve, 
steam  pipes  and  levers  of  the  engine  were  out  of  repair;  and 
in  the  third  count  it  is  averred  the  steam  valves  of  the  engine 
were  so  worn  and  defective  that  they  leaked  steam  badly, 
whereby  it  became  impossible  for  defendant's  servants  in 
charge  tliereof  to  control  the  motion  of  the  engine. 

Issue  was  taken  and  joined  on  the  amended  declaration,  and 
the  cause  was  tried  thereon.  The  jury  found  defendant  guilty 
and  assessed  plaintiff's  damages  at  $3,125.  Defendant's  motion 
for  a  new  trial  was  overruled,  judgment  was  entered  on  the 

•  

verdict,  and  it  took  this  appeal.  We  shall  not  discuss  the 
question  of  fact  involved  except  to  remark  the  evidence  is 
conflicting  upon  material  points,  and  hence  the  instructions 
should  have  been  accurate,  or,  taken  as  a  series,  the  jury  should 
thereby  have  been  correctly  informed  what  the  law  was  as 
applicable  to  the  facts  proven.  * 

Aupellant  insists  that  the  trial  court  erred  in  giving  several 
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instrnctions  for  plaintiff  whereby  the  jnrj  was  naisdirccted  to 
tlie  injury  of  the  defendant,  and  an  unjust  verdict  was  the 
result.  Twelve  instructions  were  given  on  his  behalf,  and  all 
of  them,  except  the  second,  ninth,  tenth  and  eleventh,  are 
claimed  to  be  ci'roneous.  The  first  of  these  instructions  is  not 
obnoxious  to  the  objections  made.  The  material  facts  averred 
in  the  declaration  and  necessary  to  be  proven  in  order  that 
each  count  should  be  maintained,  are  stated  fully  in  the  instruc- 
tions, and  the  jur}*  arc  told,  if  ]>laintiflE  has  proven  by  the 
j>reponderance  of  evidence  all  these  material  averments,  he  is 
entitled  to  recover.  This  instruction  in  fact  imposed  a  greater 
burden  of  proof  uj)on  the  plaintiff  to  maintain  his  action  than 
the  law  does,  because  by  it  all  the  material  averments  in  all 
tlie  counts  were  required  to  be  established  by  the  proof,  in 
order  that  plaintiff  could  rightfully  recover,  whereas  the  law 
is  that  he  need  to  have  proven  the  material  averments  of  one 
count  only. 

'*Tho  court  should  alwavs  instruct  that  if  the  facts  involved 
in  the  issue  are  proved,  reciting  them,  then  they  should  find 
for  the  party  in  whose  favor  they  shall  find  the  facts." 
Frame  v.  Badger,  79  111.  442.  In  this  instruction  no  prom- 
inence is  given  any  particular  fact  involved,  but  the  jury 
are  directed  if  they  find  the  recited  material  facts  relied  upon 
for  recovery  have  been  proven  by  a  preponderance  of  the 
evidence,  then  they  should  render  a  verdict  in  plaintiff's  favor. 

The  second  instruction  does  not  require  the  jury  to  base 
their  findings  on  the  evidence,  and  is  erroneous. 

We  find  no  serious  objections  to  plaintiff's  third  and  fourth 
instructions,  when  viewed  in  connection  with  defendant's 
instructions  given  to  the  jury.  The  fifth  instruction  informs 
the  jury  if  the  railroad  company  failed  to  keep  in  good  repair 
and  safe  coiidiiloji  its  engines  aud  macliinery,  and  as  a  conse- 
(pience  an  employe,  in  the  exercise  of  reasonable  care  and 
prudence,  is  injured,  the  company  would  be  liable.  This  is 
not  the  law  as  we  understand  it. 

The  sixth  instruction,  although  not  free  from  objection,  is 
intended  to  inform  the  jury  that  plaintiff,  who  was  a  laborer 
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employed  in  unloading  rails  from  a  car,  was  not  bound  to 
inspect  the  engine,  or  inquire  whether  it  was  in  good  repair 
before  engaging  in  the  work  assigned  liiin,  but  liad  a  right  to 
do  such  work,  relying  upon  the  company  to  perform  its  duty 
and  use  reasonable  care  to  furnish  an  engine  suitable  and  safe 
for  movingand  o|)erating  the  train.  The  jury  doubtless  under- 
stood this  to  be  the  meaning  of  the  instruction. 

The  seventh  instruction  is  objectionable  for  the  same  reason 
as  the  fifth.  We  do  not  think  the  jury  were  misled  or  mis- 
directed to  the  prejudice  of  defendant  by  instructions  eight 
and  eight  and  one-lialf. 

The  twelfth  instruction  was  clearly  erroneous.  By  it  the 
jury  were  told  in  estimating  the  plaintiff's  damages  and  as  an 
element  tliereof  they  could  include  the  necessary  expenses  of 
nursing  him.  Plaintiff  testified  it  was  liis  wife  who  nursed 
him,  and  was  permitted  to  further  testify  tliat  her  services  for 
Kui-sing  him  weinj  worth  85  per  week.  He  was  under  no  Ictral 
obligation  to  pay  for  such  services,  nor  had  she  tlie  right  at 
law  to  recover  therefor.  Sec  8,  Chap.  t)8,  S.  &  C.  III.  Stats. 
])rovides:  "Neither  liusband  nor  wife  shall  be  entitled  to 
recover  any  compensation  for  any  labor  ])erformed,  or  serv- 
ices rendered  for  the  other,  whether  in  the  management  of 
property  or  otherwise."  See,  also,  Uazel baker  v.  Goodfellow, 
64  111.  238;  Cunningham  v.  Ilanney,  12  111.  App.  437. 

The  jury  thus  erroneously  instructed  might,  and  doubtless 
did  assess  as  part  of  plaintiff's  damages  the  sum  of  §5  per  week 
from  December  to  April  1st,  in  violation  of  law  and  to  the 
injury  of  the  defendant.  It  is  also  insisted  on  behalf  of 
defendant  that  the  court  should  have  rendered  judgment  for 
defendant  because  of  the  special  findings  of  the  jury  in  answer 
to  two  written  interrogatories  submitted  to  them  by  the  court. 
One  was,  "Was  not  the  engine  in  good  repair  in  the  particulars 
mentioned,  when  it  started  on  the  road  from  defendant's  shops 
at  Mattoon  for  the  work  in  question  ? "  The  other  was,  "  If  the 
engine  became  defective  after  it  left  the  shops,  was  it  not  the 
engineer's  duty  to  notify  the  master  mechanic,  and  did  he  not 
fail  to  do  so?"  The  jury  answered  "Yes"  to  each  of  these 
questions.     But  the  special  findings  in  answer  to  preceding 
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interrogatories  of  the  scries  submitted  to  the  jury,  show 
clearly  to  us  that  Aie  defective  condition  of  the  engine  or  its 
appliances,  and  not  negligence  in  operating  same  by  those  then 
in  charge  thereof,  was  found  by  the  jury  to  have  caused  the 
injury  to  plaintiflE.  The  material  question  in  this  connection 
then  is,  was  the  negligence  on  the  part  of  the  engineer  in 
failing  to  report  to  the  master  mechanic  the  condition  of  the 
engine,  such  negligence  on  the  part  of  a  fellow-servant  of 
plaintiff  as  to  relieve  defendant  from  liability  ? 

This  question,  in  our  judgment,  must  receive  a  negative 
answer.  Conceding  it  to  have  been  the  duty  of  the  engineer 
to  so  report  the  defective  condition  of  the  engine,  and  that 
he  failed  to  do  so,  and  hence  it  was  not  repaired,  but  in  such 
defective  condition  was  used,  and  its  movements  for  that  rea- 
son could  not  be  regulated  or  controlFed,  and  thereby  plaintiff 
'  was  injured,  yet  it  can  not  be  fairly  insisted  the  relation  of 
fellow-servant  subsisted  between  plaintiff  and  the  engineer 
at  any  time  other  than  when  plaintifiE  was  actually  co-operating 
with  liim  in  the  same  line  of  employment,  or  their  usual  duties 
brought  them  into  habitual  association,  and  with  redpect  to 
the  condition  of  the  engine- at  the  time  of  the  injury  or  the 
neglect  of  the  engineer  to  make  such  report,  these  were  mat- 
ters over  and  concerning  which  plaintiff  had  no  right  of  super- 
vision, and  in  respect  whereof  the  relation  of  fellow-servant 
did  not  subsist  between  them. 

The  doctrine  in  regard  to  the  liability  of  the  common  mas- 
ter is  thus  stated  in  N.  C.  Rolling  Mill  Co.  v.  Johnson,  114 
111.  67 :  "  That  servants  of  the  same  master,  to  be  co-em- 
ployes, so  as  to  exempt  the  master  from  liability  on  account 
of  injuries  sustained  by  one,  resulting  from  the  negligence  of 
the  other,  shall  be  directly  co-operating  with  each  other  in 
the  same  line  of  employment,  or  that  their  usual  duties  shall 
bring  them  into  habitual  association,  so  that  they  may  exercise 
a  m\itual  influence  upon  each  other  promotive  of  a  proper 
caution,  the  relation  between  the  servants  must  be  such  that 
each  as  to  the  other,  by  the  exercise  of  ordinary  caution,  can 
either  prevent  or  remedy  the  negligent  act  of  the  other,  or 
protect  himself  against  its  consequences." 
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In  our  judgment  the  consequences  of  the  engineer's  ne»leet 
to  report  tlie  defective  condition  of  the  engine  was  not  a 
hazard  assumed  by  plaintiff  when  he  accepted  the  employ- 
ment of  laborer,  nor  was  he  bound  to  inform  himself  whether 
such  report  liad  been  made,  or  whether  the  engine  was  in 
good  repair,  but  had  the  right  to  pursue  his  employment  of 
unloading  rails,  and  rely  upon  the  appellant  to  ]ierform  the 
legal  duty  imposed  upon  it,  to  use  reasonable  care  to  furnish 
an  engine  safe  and  suitable  to  bo  used  in  moving  and  operat- 
ing the  train.  Our  views  upon  this  branch  of  the  case  are 
sustained  by  the  case  last  cited.  U.  S.  Rolling  Stock  Co.  v. 
Wilder,  116  III.  100;  C.  B.  &  Q.  R  R.  Co.  v.  Avery,  109  111. 
314;  Tudo4*  Iron  Works  v.*  Weber,  31  111.  App.  306.  For 
the  errors  mentioned  in  giving  instructions  for  plaintiff 
instructing  the  jury  and  admitting  the  evidence  touching  the 
nursing  by  plaintiff's  wife,  the  judgment  is  reversed  and  cause 
remanded. 

lieversed  and  remanded. 


Ohio  &  Mississippi  Railway  Co3ipany 

V. 

The  Town  of  Bridgeport. 


43  891 

tZ  2861 

43  89i 

71  445 


Railroads — LiahUity  to  Municipality  for  Cost  of — Erection  of  Bridge — 
Highways, 


1.  A  railroad  company,  whose  road  is  built  across  a  hiirhway,  owfts  the 
duty  of  restorinj?  the  same  to  it«»  fonupr  condition,  or  in  a  sufficient  manner 
us  DPar  as  may  be,  so  not  to  materially  impair  its  usefulness,  and  this  is  a 
continuous  duty. 

2.  A  railroad  company  is  under  no  obligation  to  build  or  keep  in  repair 
a  road  or  bridge  on  its  right  of  way,  unless  the  same  is  rendered  necessary 
by  the  construction  of  the  railroad. 

3.  The  duty  of  a  railroad  company  does  not  end  with  the  construction  of 
approaches  to  a  bridge  and  crossinsrs,  and  keepinur  the  same  in  repair. 
When  there  is  a  chan^je  of  condition  it  is  bound  to  conform  to  new  circum- 
stances and  conditions  arising  in  the  future,  io  altering  such  places  from 
time  to  time  iis  it  becomes  necessary. 
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4.  In  an  action  broa<;ht  by  a  municipality  to  recover  from  a  railroad 
company  a  sum  expended  in  the  erection  of  a  bridge  over  a  stream  running 
paraliel  with  said  riiilroitd,  and  upon  its  right  of  way,  said  bridge  l>eing  a 
portion  of  a  street,  this  court  holdti  that  tiic  verdict  for  the  phiintiff  is 
against  the  law  and  the  evidence,  and  that  the  same  ciin  not  stand. 

[Opinion  filed  February  26, 1S92.] 

In  error  to  the  Circuit  Court  of  Lawrence  County;  tlie 
Hon.  W.  C.  JoKKs,  Judge,  presiding. 

Messrs.  Pollard  &  Werner,  for  plaintiff  in  error. 

Messrs.  Foster  &  McGaughey,  for  defendant  in -error. 

Phillips,  P.  J.  This  is  an  action  of  assumpsit  to  recover 
for  money  laid  out  and  expended  for  the  building  of  a  bridge 
across  a  creek  which  runs  parallel  to  the  track  of  the  railroad 
in  the  town  of  Bridgei)ort.  The  bridge  is  part  of  a  j)ublic 
highway  which  is  the  main  street  of  the  village,  cros.sing  the 
right  of  way  of  the  railway  company.  At  the  time  the  rail- 
road was  built,  in  18r)4:,  there  was  a  bridge  over  tlie  creek  at 
tlie  ])lace  in  question.  At  that  time,  the  distance  from  the 
nearest  bank  of  the  creek  to  the  nearest  rail  laid  on  defendant's 
track  was  about  thirty  feet,  and  the  track  was  about  ten  feet 
above  the  ordinary  bed  of  the  creek.  The  creek  is  entirely 
on  the  right  of  way  of  the  road.  From  the  time  the  railroad 
was  constructed,  tJie  municipal  authorities  have  maintained 
the  bridge  and  the  railway  company  have  maintained  the 
crossing:  on  the  railroad.  In  1887  a  new  bridi'c  was  constructed 
by  the  municipality,  and  this  action  is  brought  to  recover  the 
cost  of  building  the  same.  The  railway  company  owes  the 
duty  of  restoring  existing  streets  or  highways  which  the  rail- 
road crosses  to  their  former  condition,  or  in  a  sufficient  manner, 
as  near  as  may  be,  so  not  to  materially  impair  their  usefulness. 
It  is  a  continuous  duty  inseparable  from  the  enjoyment  of  the 
structure  to  keej)  that  crossing  in  repair.  I.  C.  R.  K.  Co.  \. 
Tiie  City  of  Bioomington,  76  III.  44:7;  The  People  ex  rel.,  etc.? 
V.  The  C.  &  A.  R  R  Co.,  67  111.  118. 
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When  the  raih'oad  company  has  complied  with  tliat  duty,  its 
obligation  ceases  unless  there  be  a  change  of  condition.  It 
owes  no  duty  of  building  or  keeping  in  repair  a  road  or  brido^e 
on  its  right  of  way,  unless  such  bridge  is  rendered  necessary 
by  the  construction  of  the  railroad. 

The  evidence  sliows  that  before  the  construction  of  this 
railroad  a  bridge  was  necessarily  constructed  across  the  creek 
at  substantially  the  point  where  it  now  is,  and  was  a  necessary 
structure  to  enable  the  public  to  travel  along  the  highway. 
If  the  railroad  was  removed,  it  would  be  still  a  necessary 
sti-ucture  to  be  kept  up,  to  enable  the  public  to  travel  that 
highwa}'.  The  construction  of  the  railroad,  in  and  of  itself,  in 
no  manner  affected  the  necessity  for  the  bridge,  for  that  was 
the  sanie  before  as  since  its  construction.  The  fact  that  the 
bridge  is  on  the  right  of  way  of  the  railroad  company  imposes 
no  additional  duty  on  the  company.  At  the  time  the  railroad 
was  built,  a  bridge  was  necessarily  across  the  stream,  and  froiti 
the  end  of  the  bridge  an  approach  to  tlie  railroad  track  was 
constructed  and  a  crossing  put  in  on  the  railroad.  It  a])pears 
that  approach  to  the  road  from  the  bridge  was  verj'  steep,  yet 
it  was  used  by  the  public  for  years.  A  new  bridge  wi\s  con- 
structed by  the  municipality  and  raised  higher  than  the  old 
one,  and  tlie  approach  to  the  railroad  was  much  less  steep  and 
more  convenient  for  the  public.  The  duty  of  the  railroad 
company  did  not  end  with  the  construction  of  the  approaches 
and  the  crossing  and  keepinjg  the  same  in  repair.  When  there 
is  a  change  of  condition  it  is  bound  to  conform  to  new  circum- 
stances and  conditions  arising  in  the  future,  in  altering  crossings 
and  approaches  from  time  to  time,  as  it  becomes  necessary. 

Finally  the  present  bridge,  for  the  cost  of  building  which 
this  recovery  is  sought  to  be  had,  was  erected  and  built  high 
enough  to  be  almost  on  a  level  with  the  railroad.  From 
almost  the  time  the  highway  was  laid  out,  a  bridge  across  the 
stream  was  a  necessity  not. imposed  on  the  municipality  by 
the  construction  of  the  railroad;  hence,  owing  to  the  fact  that 
the  construction  of  the  railroad  necessitated  the  buildin<r  of 
an  approach  from  the  end  of  the  bridge,  and  when  constructed 
it  was  steep,  but  still  used  by  the  public,  and  rendered  so  it 
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conld  be  traveled,  the  railroad  company  had,  under  all  the 
surroundings,  restored  tlie  highway  to  its  former  condition, 
as  near  as  may  be,  so  as  not  to  materially  impair  its  useful- 
ness. It  owed  no  duty  of  constructing  the  bridge.  The 
verdict  of  the  jury  finding  the  railroad  company  was  liable  for 
the  cost  of  its  construction  is  against  the  law  and  the  evidence. 
The  defendant  asked  the  court  to  give  to  the  jury  the  follow- 
ing instruction :  "  The  court  instructs  the  jury  that  even 
though  you  may  find  from  the  evidence  that  the  construction 
of  the  railroad  made  it  necessary  to  construct  and  maintain 
the  bridge  over  the  creek  at  the  place  in  question  at  a  higher 
level  than  before  the  raih-oad  was  built,  that  fact  would  not 
make  the  railroad  company  liable  for  the  cost  of  the  present 
bridge  and  approaches  thereto  as  sued  for,"  which  the  court 
refused  to  give  as  asked,  but  modified  by  adding  :  "  Unless  you 
believe  from  the  evidence  such  bridge  was  necessary  to  be 
built  in  order  to  make  approach  to  said  crossing  accessible," 
and  gave  the  same  as  modified,  to  the  modification  of  which 
the  defendant  excepted.  From  what  has  been  said,  that  modi- 
fication was  erroneous. 

The  judgment  is  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 


47  881    Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
63  6^  WAY  Company 

V. 

George  Abney. 

Eaih'oads^Negligence — Killing  of  Cow — Failure  to  Fence— Station 
Ground  &, 

There  can  be  no  rpcovery  from  a  railroad  company  for  the  killinp  of  stock 
within  the  limits  of  unfenced  station  prroiinds,  the  same  being  required  to 
be  open  for  the  convenience  of  the  public,  no  negligence  except  failure 
to  fence  being  alleged. 

[Opinion  filed  February  26, 1892.] 
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Appeal  from  the  Circuit  Court  of  Saline  County;  the  Hon. 
O.  A.  IIarkeb,  Judge,  presiding. 

Messrs.  BoxEK  &  Choisser,  for  appellant. 

Mr.  A.  W.  Lewis,  for  appellee. 

Phillips,  P.  J.  The  appellee,  as  plaintiff,  brought  suit  to 
secure  damage  for  a  cow  killed  on  defendant's  railroad.  The 
evidence  shows  that  Carrier  Mills  is  a  station  on  the  railroad 
of  defendant,  comprising  a  hamlet  consisting  of  a  hotel,  post- 
office,  three  or  four  stores  and  a  small  collection  of  houses  with 
a  population  of  from  one  hundred  and  fifty  to  two  hundred 
inhabitants.  At  that  station  was  a  depot  and  side  track,  which 
side  track  was  used  by  the  public  and  the  company  in  loading 
and  unloading  freight  on  the  road  "from  time  to  time,  every  day 
or  two,  for  the  year  round,"  as  testified  to  by  the  plaintiff's 
witnesses.  Within  the  limits  of  that  side  track  and  depot  the 
cow  was  killed  by  a  train  passing  in  the  night  time  on  defend- 
ant's road.  No  negligence  is  charged  to  the  defendant,  except 
the  failure  to  fence  its  track  and  station  grounds  at  the  place 
where  the  injury  occurred.  From  the  evidence,  the  side  track 
was  used  by  the  public  and  the  company  in  loading  and  un- 
loading freight  from  time  to  time,  every  day  or  two,  for  the 
year  round.  In  the  case  of  C,  B.  &  Q.  R.  R.  Co.  v.  Ilaus,  111 
111.  114,  the  court  cites  numerous  decisions  from  other  States 
and  says:  "It  has  been  hold- in  such  cases  that  the  railroad 
company  is  not  bound  to  fence  up  such  part  of  its  depot 
grounds  as  are  required  to  be  open  for  the  convenience  of  the 
public  in  the  use  of  the  road."  In  that  case  the  court  further 
lield  :  "It  is  the  duty  of  a  railway  company  to  establish 
depots,  etc.,  and  so  operate  its  road  as  to  afford  the  public  rea- 
sonable safety  and  dispatch  in  its  transaction  of  business.  To 
effect  til  is  and  to  accommodate  those  traveling  its  road  or  trans- 
acting business  with  the  company,  it  is  necessary  that  it  should 
at  all  reasonable  times  provide  a  ready  and  convenient  means 
of  access  to  its  stations  and  depots.  To  require  these  places 
to  be  fenced  would  cause  delay  and  inconvenience  to  the  pub- 
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lie  and  detract  from  the  public  character  of  railways."  The 
evidence  shows  the  side  track  was  used  by  the  public  and  the 
company  in  loading  and  unloading  freight,  and  when  so  used 
the  company  is  not.  bound  to  fence  its  track  at  the  station 
grounds.  C,  B.  &  Q.  R.  R  Co.  v.  Hans,  supra;  L.  E.  &  St. 
Louis  Con.  R  R  Co.  v.  Scott,  34  111.  App.  635. 

The  cow  went  upon  the  track  within  the  limits  of  the  sta- 
tion grounds  and  was  killed.  Under  the  facts  appearing  in 
this  record  the  judgment  must  be  reversed  and  the  cause 
remanded. 

lieversed  and  rema?ided. 


The  Southeast  &  St.  Louis  Railroad  Company 

V. 

William  N.  Stotlar. 

Railroads — Negligence — Rate  of  Speed — Personal  Injuries, 

1.  To  walk  upon  a  railroad  track  without  looking:  in  both  directions  to 
discover  npproaching  eng-ines  or  trains,  where  the  exercise  of  such  precau- 
tion would  discover  the  one  or  the  other,  is  such  nef^li^ence  as  will  prevent 
a  recovery  for  injurj  suffered,  unless  the  injury  was  wilfully  or  wantonly 
inflicted. 

2.  The  reckless  conduct  of  the  plaintiff  upon  the  occasion  of  his  injury 
precludes  a  recovery  in  the  case  presented. 

[Opinion  filed  February  26, 1892.] 

Ix  ERROR  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

This  is  an  action  on  the  case  brought  by  defendant  in  error 
against  the  plaintiff  in  error  to  recover  for  personal  injuries 
received  by  him  while  on  the  track  of  the  road  of  the  plaint- 
iff in  error,  lie  being  struck  by  an  engine  of  the  Louisville  & 
Nashville  Railroad  Company.  The  evidence  shows  that  the 
track  of  the  railroad  is  parallel  to  and  adjoining  Fourth  street, 
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in  the  city  of  East  St.  Louis,  and  separated  from  the  street  by 
a  ditch  from  two  to  three  feet  deep,  and  five  to  six  feet  wide 
at  the  top,  and  where  the  track  is  parallel  with  the  street  it  is 
two  to  four  feet  above  the  level  of  the  street  The  defendant 
in  error  was  driving  some  hogs  from  the  depot  of  the  Cairo 
Short  Line  road  to  the  stock  yards  in  East  St.  Louis.  The 
hogs  were  being  driven  along  Fourth  street,  where  it  is 
parallel  to  the  railroad,  and  his  own  testimony  is,  that  he 
walked  along  that  track  for  a  quarter  of  a  mile  and  some  hogs 
crossed  over  the  main  track  of  the  railroad  and  went  under 
some  cars  standing  on  a  side  track  north  of  the  main  track  and 
;  he  stooped  under  these  cars  and  moved  along  in  that  position 
twenty  or  thirty  feet  looking  under  the  cars  on  the  side  track 
for  his  hogs,  when  he  was  struck  and  injured.  It  appears  from 
his  evidence  that  noise  was  being  made  by  an  engine  near  on 
another  road  blowing  off  steam,  and  while  he  was  so  on  the 
track  he  did  not  look  back  to  see  whether  any  train  was 
approaching. 

One  witness,  Frank  Siebring,  called  by  the  defendant  in 
error,  states  that  the  defendant  in  error  was  driving  hogs  along 
Fourth  street,  and  some  of  them  got  across  the  track  and  went 
under  the  cars  on  the  side  track  and  he,  defendant  in  error, 
followed  them,  crawled  under  the  cars  after  the  hogs,  ran 
around  the  cars  one  car  length  and  came  through  under  the 
cars  and  put  one  foot  on  the  main  track  and  did  not  take  more 
than  two  steps  when  he  was  struck  by  the  engine  and  knocked 
off.  This  last  witness  is  corroborated  by  a  witness,  Tavey 
Gwens,  called  by  defendant  in  error.  This  is  the  only  evidence 
in  the  record  as  to  tlie  circumstances  of  the  strikinor.  The 
defendant  in  error  files  his  declaration  containing  one  count, 
and  the  allegation  in  that  is  as  follows : 

"For  that,  whereas,  the  defendants,  on  the  21st  day  of  April, 
1886,  owned  and  were  operating  a  certain  railway  in  said  city 
and  had  a  part  of  their  main  track  running  along,  immediately 
joiningFourth  street  of  said  city,  a  much  traveled  thoroughfare, 
which  track,  by  riglit,  should  have  been  fenced  and  separated 
from  said  street  in  order  to  avoid  accidents  and  injuries  to  per- 
sons using  said  street  by  the  operation>of  defendants'  said  rail- 
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waj^;  and  plaintiff  avers  that  an  ordinance  of  said  city  was  then  in 
force  limiting  the  speed  of  locomotives  to  live  miles  an  hour; 
and  the  plaintiff  further  avers,  that  while  ho  was  then  and 
thei*e  driving  a  lot  of  hogs,  cattle  and  sheep,  commonly  called 
live  stock,  on  and  along  said  Fourth  street,  with  due  care  and 
diligence,  a  portion  of  said  stock  unavoidably  ran  and  got  upon 
said  track,  and  while  the  plaintiff  was  diligently  endeavoring 
to  drivo  said  stock  off  said  track,  and  back  on  said  street,  a 
certain  locomotive  of  defendants,  running  at  a  high  rate  of 
speed,  to  wit,  twelve  miles  an  hour,  was  recklessly  and  wil- 
fully driven  against  the  plain ti!T,  and  struck  hira  with  great 
violence,"  etc. 

There  was  no  evidence  introduced  in  regard  to  the  exist- 
ence  of  such  an  ordinance  as  alleged.  The  Ohio  ife  Mississippi 
Itailroad  runs  for  some  distance  parallel  to  the  roiid  of  plaint- 
iff in  error,  and  the  space  between  the  two  roads  is  tilled  in 
with  switches  at  and  near  the  point  where  defendant  in  error 
was  injured.  At  about  the  time  the  defendant  in  error  was 
injured,  a  train  was  passing  on  the  Ohio  &  Mississippi  Kail- 
road,  in  an  opposite  direction  to  that  which  struck  the  defend- 
ant in  error  on  the  road  of  plaintiff  in  error.  The  weight  of 
proof  shows  the  train  was  not  running  to  exceed  from  six  to 
eight  miles  an  hour.  The  engineer  saw  a  hog  across  the 
track  and  a  man  cross  and  go  under  a  car  on  the  side  track  some 
two  hundred  or  three  hundred  feet  ahead  of  his  engine,  but 
did  not  see  him  come  from  under  the  car,  tiiough  he  kept  a 
close  lookout  in  front  of  the  engine.  The  evidence  is  that  a 
person  coming  on  the  track  within  fifteen  or  twenty  feet  c)f 
the  engine  can  not  be  Seen  by  the  engineer  from  his  cab. 

The  train  could  have  been  seen  more  than  four  hundred 
feet,  and  the  smoke  stack  of  the  locomotive  for  more  than  six 
hundred  feet   from  the  point  where  the  collision  occurred. 

Mr.  J.  M.  ITAMir.L,  for  plaintiff  in  error. 

Mr.  M.  MiLLAKDj  for  defendant  in  error. 

Phillips,  P.  J.     Numerous  errors  are   assigned   on  this 
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record,  but  we  deem  it  necessary  to  consider  only  the  question 
as  to  whether  the  defendant  in  error  exercised  tliat  degree  of 
care  and  cantion  for  his  personal  safety  that  an  ordinarily  pru 
dent  man  would  have  done  in  like  circumstances.  If  we  take 
his  own  evidence  as  disclosing  the  facts,  he  was  walking  on 
the  track  of  a  railroad  near  where  there  were  other  roads  on 
which  trains  were  passing,  making  great  noise,  and  he  did  not 
look  back  or  exercise  any  caution  to  avoid  danger.  If  we  take 
the  testimony  of  other  witnesses  who  witnessed  the  accident, 
he  came  from  under  a  car  and  started  to  walk  along  the  track 
and  used  no  precaution  to  ascertain  whether  an  engine  or  train 
was  ap])roaching.  There  is  no  evidence  tending  to  show  that 
the  employes  of  plaintiff  in  error  wantonly  or  wilfully  caused 
the  injury. 

It  has  been  repeatedly  held  that  to  walk  upon  the  track  of 
a  railroad  without  looking  in  both  directions  to  discover 
approaching  engines  or  trains,  where  the  exercise  of  such 
precaution  would  discover  either  the  one  or  the  other,  is  such 
negligence  as  will  preclude  a  recovery  unless  the  injury  be 
wilfully  or  wantonl}'  inflicted  by  defendant.  Austin  v.  C.,  R.  I. 
&  P.  il.  R.  Co.,  91  111.  35;  C.  &  A.  R.  R.  Co.  v.  Gretzner, 
46  III.  82;  Blanchard  v.  L.  S.  &  M.  S.  Ry.  Co.,  120  111.  416;  C. 
&  N.  W.  R.  R.  Co.  V.  Sweeney,  52  111.  325;  C.,B.  &  Q.  R.  R. 
Co.  V.  Van  Patten,  64  111.  510;  C,  B.  &  Q.  R.  R.  Co.  v. 
Damerell,  81  111.  450;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Bell,  70  Ilj. 
106;  L.  S.  &  M.  S.  R.  R.  Co.  v.  Hart,  87  111.  529;  I.  C.  R.  R. 
Co.  V.  Hetherington,  83  111.  510;  I.  C.  R.  R.  Co.  v.  Hall,  72 
111.  222. 

The  reckless  conduct  of  tlie  defendant  was  snch  neorlicrence 
that  it  will  preclude  a  recovery.     The  jud cement  is  reversed. 

As  a  result  of  the  finding  of  this  court  in  finding  the  facts 
as  not  sustaining  a  cause  of  action,  the  following  facts  are 
incorporated  in  this  record  : 

The  plaintiff  in  error  was  not  gnilty  of  the  negligence 
charged  in  the  declaration.  The  injury  received  by  the 
defendant  in  error  was  the  result  of  the  want  of  ordinary  care 
on  his  part. 
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The  American  Central  Insurance  Company 

V. 

William  H.  Simpson. 

Fire  Irfiurrtvce-^Policif — Conditions —  Written  Contract — Beformation 
of— 'Propositions  of  Law. 

1.  A  court  of  law  can  not  reform  the  contract  in  question,  altbougfa  tbe 
evidence  introduced  would  justify  a  court  of  equity  in  so  doing. 

2.  An  insurance  company  can  not  retain  a  policy  belonging  to  a  per- 
son insured,  and  in  case  of  loss,  insist  fbat  he  be  governed  by  the  terms 
thereof  as  to  proofs  of  loss. 

3.  An  insurance  company  can  not,  in  case  of  loss,  require  the  policy 
holder  to  appear  with  his  books  and  accounts  at  its  office  in  another  State, 
there  to  be  subjected  to  an  examination  under  outh. 

4.  A  policy  holder  may  insist  upon  the  presence  of  his  attorney  at  such 
examination  in  the  city  where  he  resides,  and  will  be  justified  in  refusing  to 
submit  to  do  same  where  the  adjuster  of  the  company  declines  to  accord 
such  right. 

5.  The  object  and  purpose  of  the  requirement  of  the  law  of  this  State, 
providing  that  all  foreign  insurance  companies  doing  business  herein  shall 
designate  agents  herein  upon  whom  process  can  be  served,  is,  that  persons 
in  this  State  holding  insurance  by  such  companies  shall  not  be  compelled  to 
resort  to  other  jurisdictions  at  great  expense  in  time  and  money,  in  order  to 
enforce  their  rights.  Neither  should  such  person  be  required  to  go  outside 
this  State  for  the  purpose  of  arbitration,  and  to  submit  his  proofs.  A  clause 
in  a  policy  requiring  such  act  as  a  condition  precedent  to  a  right  of  recov- 
ery would  be  against  public  policy  and  void,  and  when  the  contract  is  silent 
in  that  regard  no  higher  right  would  exist  by  reason  of  a  notice  and  demand 
for  compliance  therewith. 

6.  This  court  holds,  in  the  case  presented,  that  a  certain  registered  letter 
from  the  company  to  assured,  which  he  refused  to  receive,  must  be  considered 
to  have  reached  his  hand,  but  that  the  notice  contained  therein  was  not  one 
which  he  was  bound  to  accede  to. 

[Opinion  filed  February  26, 1892.] 

Appkal  from  the  County  Court  of  Union  County;  the  Hon. 
M.  C.  Crawford,  Judge,  presiding. 

On  the  27th  day  of  December,  1888,  II.  P.  Tuthill,  agent 
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of  appellant,  issued  a  certificate  of  the  appellant  company, 
insuring  api'>ellee  in  the  sum  of  $1,000  on  fruits  and  vegeta- 
bles, boxes,  barrels,  crates,  tools  and  box  materials  contained 
in  his  warehouse  building  on  Illinois  Central  right  of  way 
at  Anna,  Illinois.  That  certificate  was  issued  subject  to  all 
conditions  of  open  fire  policy  number  139,827,  issued  by  the 
appellant  company.  Plaintiff  had  in  his  warehouse  of  his  own 
property  of  the  character  insured,  property  of  the  value  of 
$845.25,  and  in  addition  to  that  property,  had  in  store  about 
1,260  boxes  of  swoet  potatoes,  valued  at  $757.05.  On  about 
the  14th  of  January,  1889,  all  of  said  property  contained  in 
said  warehouse  was  destroyed  by  fire.  No  copy  of  open  policy 
number  139,827  was  ever  delivered  to  appellee,  but  a  certifi- 
cate numbered  9,780  certified  that  he  was  insured  under  that 
open  policy.  At  the  time  of  his  application  for  insurance  he 
told  the  agent  he  had  between  $800  and  $900  worth  of  prop- 
erty  of  his  own  in  the  building  and  the  balance  of  the  contents 
belonged  to  others,  and  that  if  he  could  make  the  insurance  of 
$1,000  to  cover  all  the  property,  he  would  insure  the  contents. 
That  day  or  the  next,  the  agent^  brought  him  certificate  num- 
ber 9,780,  and  he  paid  the  premium.  A  short  time  after  the 
destruction  of  the  property  by  fire,  the  appellee  called  upon 
the  agent  of  the  company  and  asked  for  his  policy  and  the 
agent  promised  to  look  it  up.  A  short  time  afterward  the 
agent  informed  appellee  that  he  had  either  mislaid  or  lost  the 
policy  referred  to  in  the  certificate,  and  on  the  21st  of  Janu- 
ary, 1889,  appellee  sent  to  appellant  at  St.  Louis,  Missouri, 
proof  of  loss,  and  gave  a  copy  thereof  to  H.  P.  Tuthill,  the 
agent  at  Anna,  Illinois. 

On  the  18th  of  January,  Korick,  the  general  adjuster 
of  the  company,  met  appellee  and  asked  for  his  books,  which 
were  shown  him;  he  checked  the  matter  over  and  took  memo- 
randa  of  the  articles,  and  appellee  says  the  adjuster  at  that 
time  claimed  the  open  policy  did  not  cover  any  articles  in  the 
house  ex6ept  those  of  appellee,  as  the  reason  it  was  not  then 
settled;  and  the  adjuster  says  that  appellee  was  in  doubt  as  to 
his  liability  to  parties  who  had  goods  stored  with  him,  or  it 
would  have  been  then  settled.     On  January  22,  1889,  the 
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adjuster  of  the  company  wrote  from  St.  Louis  to  appellee 
that  it  reserved  all  right  under  and  waived  none  of  the  condi- 
tions of  the  policy.  On  January  28, 1889,  the  adjuster  again 
wrote  that  lie  was  in  receipt  of  appellee's  proof  of  loss  of  Jan- 
uary 21st,  and  calling  attention  to  and  quoting  from  the  second 
paragraph  of  open  policy,  that  property  held  in  trust  or  on 
commission  must  be  insured  as  such,  otherwise  the  policy 
would  not  cover  it,  and  quoting  from  the  thirteenth  paragraph, 
that  the  insured  must,  on  demand,  exhibit  his  books  and  sub- 
mit to  an  examination  under  oath,  if  required,  and  if  deemed 
necessary,  must  submit  to  a  second  examination,  and  stating 
tliat  the  goods  stored  in  the  building  in  trust,  were  not  cov- 
ered by  the  policy,  and  demanding  that  appellee  should  pro- 
duce his  books  and  submit  to  an  examination  on  February  5th, 
on  oath,  at  the  office  of  the  company  in  St.  Louis. '  On  Fel>- 
ruary  1,  1889,  appellee  replied  to  the  letter  of  January  2Sth, 
declining  to  appear  at  St.  Louis  on  the  5th  of  Fcbniary.  On 
February  2d,  tlie  adjuster  again  wrote  that  the  company 
adhered  to  its  demands  as  made  in  the  letter  of  January  2Sth, 
that  he  produce  and  exhibit  his  books  of  account  and  sub- 
mit to  the  examination  at  the  time  and  place  designated  in  the 
letter  of  the  28th,  and  that  he  should  further  submit  to  a 
second  examination  at  Otuck  hotel,  in  Anna,  Illinois,  on  7th 
of  February. 

Appellee  met  Eorick  on  the  7th  of  February,  send  together 
they  went  to  Korick's  room,  and  alawyer,  who  was  a  notary  pub- 
lic, was  then  present.  Rorick  commenced  questioning  appellee, 
and  it  is  claimed  by  the  plaintiflf  that  he  stated  that  he  wished 
to  get  his  attorney,  and  claims  that  Rorick  replied  that  a 
lawyer  would  not  be  admitted  to  the  room;  in  this  he  is 
substantially  sustained  by  Andrews,  who  was  the  notary  pub- 
lic, who  states  that  plaintiff  declined  answering  until  he  could 
get  his  counsel,  and  Rorick  replied  that  no  attorney  was  per- 
mitted; that  plaintiflE  said  he  would  get  his  attorney  and  left, 
while  Rorick  claims  that  when  he  left  he  said  he  would  get 
his  attorney  and  be  back  in  a  short  time.  The  fourteenth 
clause  of  the  policy  provides,  among  other  things,  that  "in  case 
difference  shall  arise  touching  any  loss  or  damage  after  proof 
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thereof  has  been  received  in  duo  form,  the  matter  shall,  at  the 
written  request  of  either  party,  bo  submitted  to  impartial  arbi- 
trators to  be  selected,  one  by  tho  insured,  one  by  his  company, 
and  a  third,  if  necessary,  by  the  two  already  provided  for,  the 
award  of  any  two  of  whom  in  writing  and  under  oath  shall  be 
binding  ou  the  insured  and  tliis  company  as  to  the  amount  of 
such  loss  or  damage,  but  shall  not  decide  the  liability  of  this 
company  under  this  policy,  and  such  written  request  shall 
designate  a  time  and  place  for  holding  such  arbitration.  No 
suit  against  this  company  for  the  recovery  of  any  claim  for 
loss  under  this  policy  shall  be  sustainable  in  any  court  of  law 
or  chancery  until  an  award  shall  have  been  made  showing  the 
amount  of  loss  herein  provided." 

On  February  9th  tho  adjuster  again  wrote  that  he  rejected 
entirely  the  proof  of  loss  as  unsatisfactory.  On  February  20th 
the  adjuster  called  attention  to  the  provisions  of  Sec.  14,  and 
says  that  whereas  diflferences  have  arisen  touching  the  said 
loss  and  damage,  the  company  requests  and  demands  submis- 
sion to  arbitrators  and  designates  the  office  of  appellant  in  St. 
Louis.  Missouri,  and  the  last  day  of  March,  1889,  at  ten  o'clock, 
as  the  place  and  time  for  holding  the  arbitration,  and  in  that 
lettei'  states  that  they  are  advised  that  the  original  open  policy, 
139,827,  issued  to  Mr.  7^uthill,and  under  and  subject  to  which 
the  certificate  was  issued  to  plain tiif,  has  been  lost  or  mislaid 
and  can  not  now  bo  found,  and  that  4;hey  have  issued  to  Mr. 
Tu thill  a  duplicate  thereof.  On  tho  arrival  of  that  letter  at 
Anna,  Illinois,  as  a  registered  letter  from  tlie  American  Central 
Insurance  Co.,  appellee  declined  to  receive  it,  and  some  two 
or  three  weeks  afterward  a  constable  delivered  him  a  package 
of  letters  containing  this  letter.  A  jury  was  waived,  and  a 
trial  had  by  the  court,  and  certain  propositions  of  law  were 
submitted  and  held  by  the  court,  and  certain  propositions 
which  the  defendant  requested  the  court  to  hold  were  refused, 
to  the  refusal  of  which  the  defendant  excepted,  which  refused 
propositions  are : 

"  2.  And  the  defendant  further  asks  the  court  to  hold  that 
the  plaintifiE  has  failed  to  show  by  preponderance  of  the 
evidence  a  substantial  compliance  with  the  terms  and  condi- 
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tions  of  open  fire  policy  number  139,827,  on  his  part,  and 
therefore  he  can  not  recover." 

'^  4.  And  the  defendant  further  asks  the  court  to  hold  as  a 
proposition  of  law,  that  under  the  evidence  there  was  a  dispute 
arose  between  the  plaintiff  and  defendant  as  to  tlie  amount  of 
plaintiff's  loss  and  damage,  and  that  defendant  requested  the 
plaintiff  in  writing,  prior  to  the  commencement  of  this  suit, 
to  submit  said  loss  and  damage  to  arbitration,  and  that  plaint- 
iff refused  to  join  in  said  submission,  and  such  refusal  would 
bar  his  right  of  recovery." 

Which  two  propositions  the  court  refused  to  hold,  to  which 
the  defendant  excepted. 

A  verdict  and  judgment  was  entered  by  the  court  in  favor 
of  the  plaintiff  for  $92G,  to  which  the  defendant  then  and  there 
excepted,  and  moved  for  a  new  trial,  but  filed  no  reasons 
therefor,  which  was  overruled,  and  the  defendant  excepts  and 
brings  the  record  to  this  court  by  appeal,  and  assigns  as 
error : 

"  1.  The  court  erred  in  hearing  and  considering  improper 
testimony  on  the  part  of  the  appellee,  and  in  refusing  to  hear 
and  consider  proper  testimony  on  the  part  of  the  appellant. 

"  2.  The  court  erred  in  refusing  to  hold  as  law  the  second 
and  fourth  propositions  asked  by  appellant  The  court  erred 
in  rendering  judgment  for  the  plaintiff  and  against  the  de- 
fendant and  in  overruling  defendant's  motion  for  a  new  trial." 

Messrs.  Toungblood  &  Babb,  for  appellant. 

Mr.  W.  C.  MoBELAND,  for  appellee.  • 

Phillips,  J.  By  the  terms  of  this  certificate  it  became  a 
part  of,  and  is  necessarily  connected  with,  open  policy  number 
139,827.  The  policy  and  the  certificate  are  one  contract  under 
the  terms  of  the  policy  and  certificate  as  thus  issued;  there  is 
no  insurance  of  property  belonging  to  others  than  the  plaintiff, 
and  property  stored  by  him  in  the  warehouse  is  not  included 
in  the  terms  of  the  policy.  While  it  is  apparent  from  the 
testimony  of  the  plaintiff  and  the  agent,  Tuthill,  that  it  was 
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the  intention  to  include  all  the  property  contained  in  the  ware- 
hon6e  and  have  the  same  covered  by  the  insurance,  that  in- 
tention was  not  carried  out  in  the  execution  of  the  certificate 
or  by  the  terms  of  the  policy. 

A  court  of  law  can  not  reform  the  contract. although  there 
is  sufficient  evidence  in  this  record  on  which  a  court  of  equity 
would  do  so.  The  plaintiff  made  proof  of  loss  in  which  he 
specified  his  property  destroyed  and  its  amount,  a^  well  as 
property  owned  by  others  that  was  in  his  warehouse  and 
destroyed,  and  the  value  thei*eof.  No  copy  of  the  open  policy 
wa5  ever  delivered  to  the  plaintiff^,  and  the  company  can  not 
be  permitted  to  retain  that  policy  in  the  hands  of  its  agent, 
and  the  plaintiff  uninformed  as  to  its  terms.  The  company 
is  estop|)ed  from  claiming  non-compliance  with  its  terms  as  to 
proofs  of  loss,  and  even  were  that  not  the  case  at  the  time  of 
the  receipt  of  the  proof  of  loss,  it  was  designated  in  the  letter 
of  the  genei-al  adjuster.  After  its  receipt,  that  formal  notice 
of  loss  was  received,  but  no  objection  made  as  to  form  of 
proof  of  loss,  and  in  that  letter  it  was  ix)inted  out  that  the 
policj'  did  not  cover  property  stored  in  the  warehouse  belong- 
ing to  others  than  plaintiff,  and  called  on  the  plaintiff  to  sub- 
mit tb  an  examination  on  oath,  and  designated  the  place  when 
that  examination  was  to  take  place  as  being  at  the  office  of  the 
company  in  the  city  of  St.  Louis.  The  third  letter  from  the 
adjuster  to  the  plaintiff  informed  him  that  the  company  would 
adhere  to  what  was  said  and  demanded  in  their  second  letter, 
and  in  addition  thereto,  demanded  that  he  should  submit  to  a 
second  examination  at  the  hotel  in  Anna.  The  defendant  had 
no  right  to  require  tiie  plaintiff  to  bring  his  books  and  go  to 
the  qflSce  of  the  defendant  company  in  another  JStateand  there 
be  subjected  to  an  examination  on  oath.  To  admit  that  rule 
it  would  apply  with  equal  force  to  every  foreign  company 
doing  business  in  the  State,  and  persons  insured  would  be 
harassed  and  put  to  cost  and  expense  in  traveling  to  the  gen- 
eral office  of  the  company  at  points  at  such  a  distance  that  the 
benefit  that  he  would  derive  from  such  insurance  would  be 
destroyed;  and  when  the  plaintiff  was  notified  by  the  third 
letter  tliat  the  company  adhered  to  its  demands  made  in  the 
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second  letter,  and  demanded  that  he  shonld  submit  to  a  second 
examination,  the  plaintiff  would  not  have  been  prejudiced  had 
he  rofused  to  sabmit  to  that  examination  as  a  second  examina- 
tion, when  no  demand  for  a  first  examination  had  been  made 
that  it  was  his  duty  to  comply  with;  but  when  he  went  to  the 
hotel  in  Anna  and  insisted  that  his  attorney  should  be  present 
before  he  would  submit  to  the  examination,  it  was  a  reasonable 
condition  that  he  had  a  ri^ht  to  require,  and  if  that  was 
denied  him  by  the  adjuster  he  would  be  justified  in  declining 
to  submit  to  the  examination;  and  there  is  evidence  in  the 
record  to  authorize  the  court  to  find  that  the  privilege  of 
having  his  attorney  present  was  denied  him.  The  plaintiff  is 
entitled  to  no  concideiation  or  benefit  by  refusing  to  receive 
the  letter  addressed  to  him  of  date  February  20th;  by  the 
terms  of  the  policy  he  owed  the  duty  of  submitting  to  arbitra- 
tion, difference  that  might  arise  between  them. 

By  the  legislation  in  this  State  it  is  rpnuired  of  all  foreign 
insurance  conpanies  doing  business  in  this  State  to  designate 
some  agent  in  this  State  upon  whom  process  can  be  served. 
The  object  and  purpose  of  that  legislation  is  that  persons  in 
this  State  holding  -isurauce  by  foreign  companies  shall  not  be 
compelled  to  resort  to  other  jurisdictions  and  travel  long  dis- 
tances from  the  place  where  the  fire  occurs,  and  be  at  expense 
in  profiling  his  witnesses  to  travel  long  distances;  that*pro- 
tection  of  r  citizen  in  this  State  ought  not  to  be  destroyed  by 
implication;  and  the  same  reason — that  a  party  can  net  be 
compelled  to  go  away  from  the  State  to  be  subjected  to  an 
examination — should  preclude  the  company  from  requiring  that 
one  insured  should  go  out  of  the  State  for  purpose  of  arbitra- 
tion and  to  submit  his  proofs,  A  clause  in  a  policy  that  required 
such  an  act  as  a  condition  precedent  to  a  right  of  recovery 
v/ould  be  against  public  policy  and  void,  and  when  the  contract^ 
is  silent  in  that  regard,  no  liigher  right  would  exist  by  reason 
of  a  notice  and  demand  for  compliance  therewith.  The  let- 
ter of  February  20th  must  be  held  to  be  duly  transmitted 
and  received,  but  the  notice  to  the  appellee  to  submit  to  arbi- 
tration at  the  general  office  of  the  company  in  the  city  of  St. 
Louis,  in  the  State  of  Missouri,  was  not  a  notice  that  the  insured 
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was  compelled  to  'accede  to.  It  was  not  error  to  refuse  to 
hold  the  second  and  fourth  propositions  submitted  by  the 
defendant  to  the  court.  We  do  not  find  that  the  court  excluded 
evidence  that  should  have  been  admitted,  nor  was  there  error 
for  which  this  cause  ought  to  be  reversed  by  reason  of  the 
a^dmission  of  evidence.  The  defendant  excepted  to  the  judg- 
ment of  the  court  and  entered  a  motion  for  a  new  trial,  but 
assigned  no  specific  reasons  why  the  new  trial  should  be 
allowed.  Neither  in  the  motion  nor  in  the  assignment  of 
errors  is  it  claimed  that  a  judgment  was  entered  for  a  greater 
amount  than  the  evidence  showed  the  plaintiff  entitled  to,  but 
that  he  was  not  entitled  to  recover  anything;  Under  the  evi- 
dence the  plaintiff  was  entitled  to  recover.  The  third  assign- 
ment of  error  is  not  sustained  and  the  judjj^tnont  is  afih-med. 

Judgment  affirmed* 


St.  Clair  Nail  Company 

V. 

Albert  Smith. 

Personal  Injuries — Servant — Contractor — Duty  of  Employer. 

1.  An  individual  owes  a  duly  to  a  person  under  a  contract  to  perform  a 
specific  service  for  him,  to  have  a  structure  used  in  and  about  the  eatue, 
reasonably  safe  and  secure,  altbough  he  be  not  a  servant  regularly  em< 
ployed. 

2.  In  view  of  the  evidence  in  the  case  presented,  this  court  boMs  ihat 
the  relation  of  master  and  servant  existed  between  tlie  parties  thereto;  that 
the  plaintiff  was  not  guihy  of  nef^lisrence  in  remnininf;  at  work  after  notify- 
ing the  defendant  of  defects  in  a  certain  structure,  a  promi»>e  to  make  the 
same  safe  havinpr  been  given;  that  he  did  not  assume  tlie  risk  of  so  remain* 
iiig,  and  that  the  judgment  in  his  favor  can  not  be  interfered  with. 

[Opinion  filed  February  26,  1892.] 

ier  error  to  the  Circuit  Court  of  St.  Clair  County;  the  ITou. 
Gkokgk  W.  Wall,  Judge,  presiding. 
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Messrs.  C.  P.  Kkisi*£l  and  Tubkeb  &  Holdeb,  for  plaintifi 
in  error. 

Mr.  William  Winkelman,  for  defendant  in  error. 

Phillips,  J.  The  defendant  in  error  contracted  with  tho 
])1aiutiff  in  error  to  unload  and  shear  old  rails,  and  pile  them 
up  in  a  proper  place  so  they  could  be  used,  for  vrhich  he  was 
to  be  paid  $1.50  per  car.  The  superintendent  of  the  company 
deteiinined  the  size  of  the  iron  wanted  each  day  for  different 
sizes  of  nails  to  be  made,  and  placed  on  a  slate  in  the  nail 
mill  the  same,  and  tlie  plaintiff  was  thus  informed  of  the  size 
of  rails  he  was  to  cut  to  keep  tho  mill  going.  Kails  were 
unloaded  from  the  cars  and  laid  on  a  platform  built  for  the 
purpose,  and  from  tho  platform,  rails  were  taken  to  be 
sheared.  This  platform  had  been  recently  built  in  place  of  one 
that  had  been  used  for  several  years.  The  old  platform  had  six 
rails  across  for  the  support  of  the  rails  laid  thereon;  tho  now 
platform  had  three  rails.  The  superintendent  of  the  defendant 
company  made  the  plan  of  the  platform  and  the  plaintiff  aided 
in  building  it.  When  it  was  almost  completed  plaintiff 
proposed  to  cut  rails  to  a  proper  length,  and  put  on  the  plat- 
form three  more  rails  to  make  it  the  same  as  the  old  one  in 
that  respect.  The  superintendent  objected  to  his  cutting  these 
rails  as  the  parts  so  cut  off  would  be  wasted,  and  plaintiff  was 
directed  to  keep  a  lookout  for  rails  of  proper  length  and 
when  he  got  them  to  lay  them  aside  for  that  purpose.  This 
request  of  plaintiff  to  cut  and  put  on  other  rails  is  testifled  to 
by  the  plaintiff  and  two  other  witnesses;  it  is  denied  by  tho 
superintendent  of  defendant.  While  the  plaintiff  was  working, 
removing  rails  from  this  ])latform,  it  fell  because  of  not  being 
strong  enough  to  support  the  weight  tliereon,  and  the  plaintiff 
was  injured.  A  general  supervision  was  exercised  over  the 
])laintiff  and  all  others  working  about  the  mill  by  the  superin- 
tendent of  the  company.  Plaintiff  sued  to  recover  damage. 
A  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
82,350. 

The  jury  found  specially  that  tho  plaintiff  had  a  contract; 
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with  the  defendant  to  shear  the  rails  at  so  much  per  oar,  and 
had  full  control  of  the  manner  he  was  to  do  tlie  work ;  the 
end  of  the  platform  farthest  from  defendnnt  gave  way  first ; 
Hint  the  plaintiff  knew  the  platform  was  unsafe  and  notified 
defendant  tliat  it  Was  unsafe,  and  tlie  defendant  promised  to 
make  it  secure;  that  the  plaintiff  did  not  direct  the  manner 
of  construction  of  the  platform,  and  conld  not  have  avoided 
the  accident  after  the  end  of  the  platform  fell.  The  defendant 
Bucs  out  this  writ  of  error. 

Although  the  evidence  was  conflicting  there  was  evidence 
to  sustain  each  special  finijling  of  the  jiu*y.  While  the  de- 
fendant was  working  under  a  contract  as  a  contractor  so  far  as 
his  paj-ment  was  concerned,  yet  he  was  working  under  tlie 
general  supervision  of  the  superintendent  of  the  company, 
who  testified  in  reference  to  plaintiff:  **ne  had  been  filling 
that  position  under  the  old  firm  for  two  or  three  years,  and  I 
don't  think  that  nearly  anything  occurred  that  lie  had  to  be 
told  anything,  but  of  course  he  was  under  my  en jier vision  to 
see  that  he  kept  up  the  work.''  The  building  of  the  platform 
was  done  and  on  a  plan  directed  by  the  superintendent,  and  at 
the  time  it  was  built  the  plaintiff  was  a  servant  working 
under  the  superintendent,  paid  for  by  the  day.  That  platform 
was  constructed  on  the  2Sth  of  April,  and  some  rails  cut  on 
that  day,  when  the  plaintiff  was  directed  to  suspend  work,  and 
none  was  done  until  the  9th  of  May,  when  ho  commenced 
work,  and  shortly  after,  and  on  that  day,  it  fell  and  injured 
liim.  From  these  facts  it  is  clear  that  the  erection  of  the 
platform  and  the  control  exercised  in  the  directions  given  by  the 
superintendent,  show  it  was  under  the  control  of  the  company 
and  was  a  structure  to  be  used  in  and  about  their  work.  The 
evidence  shows  it  to  have  been  unsafe  by  reason  of  not  being 
sufficiently  strong  to  hold  the  weight  placed  thereon,  and  its 
weakness  is  shown  to  have  been  caused  by  failing  to  use  suf- 
ficient rails  to  support  that  weight.  That  structure  was  to  bo 
used  in  and  about  the  work  of  the  company,  and  whether  used 
by  one  working  as  a  servant  or  as  a  contractor  doing  work, 
necessarily  using  it  about  the  work  to  be  performed,  the  com- 
pany owed  a  duty  to  have  such  structure  reasonably  safe  and 
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secure,  and  sufficient  to  support  the  weight  to  bepliicod  there- 
on. The  manner  the  plaintiff  was  to  be  paid  is  not  the  con- 
trolling question  in  determining  his  relation  to  the  company. 
The  fact  that  he  "was  under  the  control  of  tlie  company's  super- 
intendent, who  directed  when  to  work,  and  under  that  super- 
vision as  to  the  work  to  bo-  done,  and  in  doing  it  acted  at  the 
time  for  and  in  place  of  tlio  master,  and  in  accordance  with 
and  representing  the  master's  will  and  not  his  own,  made  the 
relation  that  of  master  and  servant  under  the  facts  appearing 
in  this  record.  The  servant  knew  of  the  defects  in  the  struct- 
ure, and,  as  found  by  the  jury,  notified  the  defendant  of  that 
fact,  who  directed  when  and  how  it  was  to  be  made  secure. 
Before  rails  could  be  found  of  proper  length  to  make  it  secure 
it  fell.  The  plaintiff  continuing  in  the  service  under  the 
promise  and  direction  of  the  master  was  not  guilty  of  negli- 
gence, nor  did  ho  assume  the  risk  consequent  on  the  insecurity 
of  the  structure.  Missouri  Furnace  Co.  v.  Abend,  107  111.  61; 
Conrad  v.  Vulcan  Iron  Works,  62  Mo.  35 ;  Green  v.  Minne- 
apolis Railway  Co.,  31  Minn.  243;  Penn  Co.  v.  Lynch,  90  111. 
335. 

The  instructions  given  for  the  plaintiff  correctly  stated  the 
law,  and  the  modification  of  defendant's  instructions  was  proper. 
Wo  find  no  error  In  the  record.    The  judgment  is  affirmed. 

Judgment  affli^med* 


The  Ohio  &  Mississippi  Eailway  Company 

V. 

GOTTFEIBD  NuETZEL, 

Baih'oadB  —  Negligence  —  Flotcage  of  Crops  —  Solid  EwhanJcwent  — 
Limiiatiohs — Evidence — Instructions^ 

1.  Expert  festiraony  ii  inadmiseible  in  a  confroveriiy  whore  the  relation 
of  certiiin  facts  aud  their  probable  result  can  be  determined  without  special 
skill  or  study. 

2.  The  issue  in  a  given  cose  being:  as  to  whether  a  railroad  embankment 
caused  an  obstruction  to  the  flow  of  water  in  consequence  of  which  certain 
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lands  of  the  party  bringing  the  action  were  flooded,  one  of  his  witnesses 
should  not  be  asked  upon  cross-examination  as  to  his  opinion  whether 
such  lands  would  have  been  flooded  if  there  had  been  no  deposit  of  debris 
brought  down  by  a  certain  streana,  such  question  being  irrelevant  and  im- 
proper cross-examination. 

3.  When  a  crop  planted  is  not  up  when  destroyed,  the  value  thereof 
must  be  estimated  upon  the  basis  of  rental  value  and  cost  of  seed  and  labor; 
when  the  crop  is  more  or  less  matured  so  that  the  product  can  be  fairly 
determined,  the  value  of  the  crop  when  destroyed  constitutes  the  measure 
of  damages. 

4.  In  the  case  presented,  this  court  holds  certain  questions  sought  to  be 
a.^ked  touching  rental  value  and  cost  of  lalx)r  in  raising  crops,  proper  as  a 
matter  of  cross-examination,  in  order  to  test  the  fairness  and  determine  the 
basis  on  which  the  witness  fixed  the  value  of  the  crop  destroyed,  but  that 
the  sustaining  of  the  objections  thereto  was  not  such  error  as  would  warrant 
a  reversal. 

5.  An  instruction  is  erroneous  which  sets  forth  that  there  can  be  no 
recovery  where  a  railroad  embankment,  which  has  been  treated  as  a  per- 
manent obstruction  by  the  parties  to  a  given  suit,  was  created  more  than 
five  years  previous  to  the  institution  thereof,  the  evidence  showing  the 
same  to  have  been  increased  in  height  during  such  period. 

6.  It  is  proper  to  refuse  an  instruction,  the  substance  of  which  is  con- 
tained in  one  given. 

7.  An  instruction  not  based  upon  the  evidence  should  be  refused. 

8.  Tbe  right  of  an  owner  of  land  bounding  an  inland  stream  to  conflne 
the  waters  thereof  to  the  original  channel,  must  be  exercised  with  reference 
to  permitting  the  flow  to  continue,  and  not  an  absolute  obstruction  thereof. 

9.  This  court  holds  as  proper  the  refusal  of  certain  instructions  asked  on 
behalf  of  the  defendant,  the  same  setting  forth  in  substance,  flrst,  that  if  it 
appears  that  the  making  of  a  certain  embankment  was  warranted  and 
necessary,  the  same  being  done  carefully  and  in  a  workmanlike  manner, 
actions  for  injuries  oaused  thereby  must  be  instituted  within  five  years,  and 
second,  that  a  purchaser  of  land  so  injured  takes  the  same  in  its  depreciated 
condition,  and  without  any  right  of  action,  they  ignoring  the  question  as  to 
whether  the  work  was  done  in  accordance  with  skillful  engineering  and 
proper  construction  with  reference  to  the  rights  of  adjacent  owners. 

10.  A  railroad  company  erecting  a  solid  embankment  over  a  water- 
course, can  not  escape  liability  for  injury  caused  by  flownge  of  adjacent  lands 
upon  the  plea  that  the  same  resulted  from  an  extraordinary  flood;  a  proper 
outlet  should  be  provided  in  such  cases. 

11.  The  rule  of  4aw  in  this  State  touching  regular  watercourses  and 
surface  water  is  the  same. 

[Opinion  filed  February  26, 1892.] 

Appeal  from  the  Circnit  Conrt  of  St  Clair  County;  the 
Hon.  B.  R.  BuRKouoHS,  Judge,  presiding. 
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Messrs.  Pollard  &  Wkkner  and  KAMfiEV^  Maxwell  & 
Kamsey,  for  appellant. 

Messrs.  Turner  &  Holder,  for  appellee. 

Phillips,  P.  J.  This  is  an  action  on  the  case  to  recover  for 
damaf^e  for  crops  by  reason  of  an  overflow  alleged  to  have 
been  caused  by  constructing  and  maintaining  a  solid  railroad 
embankment  across  one  branch  of  a  natural  watercourse,  and 
from  time  to  time  raising  and  increasing  in  height  a  solid  earth 
embankment  across  one  branch  of  said  watercourse.  The 
pleas  were  not  guilty,  and  the  statute  of  limitations  of  five 
years. 

The  Ohio  &  Mississippi  Railroad  was  built  through  St. 
Clair  County  about  the  year  1855.  From  east  to  west  it  passes 
through  the  village  of  Caseyville,  and  about  one-half  mile 
west  thereof  reaches  low  ground,  and  is  built  thence  to  East 
St.  Louis,  on  an  embankment  of  an  average  height  of  about 
ten  feet  across  the  American  Bottoms.  In  the  original  con- 
struction of  this  road  there  was  a  trestle  where  the  low  lands 
commence,  at  a  point  west  of  Caseyville  about  one  mile.  This 
trestle  was  partially  filled  up  about  1868,  and  a  solid  embank- 
ment constructed  where  the  trestle  was.  In  1869  or  1870  the 
Vandal ia  road  was  constructed  for  a  mile  or  two  at  this  point 
nearly  parallel  with  the  road  of  appellant  and  about  three 
hundred  yards  north  of  appellant's  road.  The  Vandalia  road 
was  built  on  an  embankment  of  about  the  same  height  as  that 
on  which  appellant's  road  was  built.  These  two  embankments 
were  about  ten  feet  above  the  level  of  adjoining  lands.  Little 
Canteen  Creek,  which  came  down  from  the  highlands  at  a 
point  about  opposite  where  the  trestle  was  originally  con- 
structed in  appellant's  road,  forked,  one  branch  running  north, 
over  which  branch  the  Vandalia  road  was  constructed  on  a 
trestle,  and  about  three-quarters  of  a  mile  from  that  point  that 
branch  emptied  into  Big  Canteen  Creek,  and  the  other  branch 
ran  south  through  the  trestle  originally  built  in  appellant's 
road  into  a  lake.  At  the  time  the  trestle  in  defendant's  road 
was  filled  up,  the  lands  on  the  highlands  along  Little  Canteen 
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Creek  were  unclearedj  but  subsequently  were  placed  in  culti- 
vation, and  soil  and  debris  of  various  kinds  began  to  be  depos- 
ited wliere  that  creek  came  onto  the  low  lands  eastwardly 
toward  Casey  ville.  From  year  to  year  these  deposits  increased 
until  the  land  between  these  two  railroads  from  the  bluffs 
eastwardly  toward  Casey  ville  was  filled  up  to  the  level  of  the 
embankments  of  the  two  roads,  and  from  time  to  time  since 
1885  the  road-bed  has  been  raised  to  prevent  the  water  from 
flowing  over  the  same.  There  has  been  a  corresponding  rise  in 
the  bed  of  the  creek.  In  times  of  floods  the  water  obstructed 
from  flowing  in  its  former  channel  where  the  trestle  had 
originally  been,  floods  the  land  on  the  north  of  the  road  above 
that  trestle  by  the  course  of  the  stream  and  below  where  the 
trestle  had  been.  In  June,  1888,  plaintiff's  lands  from  this  cause 
were  flooded,  and  caused  the  damage  complained  of.  These 
facts  were  substantially  shown  by  plaintiff,  and  the  defendant 
offered  expert  testimony  to  show  whether  the  closing  of  the 
trestle  was  the  cause  of  the  accumulation  of  soil  and  debris  to 
cause  the  filling  up  of  the  land  above  the  trestle.  This  testi- 
mony was  objected  to  by  the  plaintiff  and  the  objection  sus- 
tained, and  this  ruling  of  the  court  is  assigned  as  error. 

It  is  urged  this  is  a  scientific  question  in  which  expert  tes- 
timony is  com])etent  to  show  that  the  deposits  would  have 
accumulated  just  the  same  had  the  trestle  been  open,  and  that 
the  effect  of  closing  the  trestle  was  to  confine  the  waters  to 
the  main  channel  and  to  tend  to  carry  off  rather  than  to  pre- 
cipitate the  deposits,  and  that  the  accumulation  of  deposits 
was  the  cause  of  the  overflow.  The  issue  as  made  by  the 
pleading  in  this  case  was  as  to  whether  the  defendant  had 
constructed  and  maintained  an  embankment  across  one  branch 
of  a  natural  watercourse  so  as  to  prevent  the  flow  of  water 
through  the  same,  and  in  consequence  of  which  plaintiff's 
.lands  were  flooded.  The  offer  to  show  that  whether  the 
trestle  was  filled  up  or  not  there  would  still  have  been  depos- 
its that  would  liave  raised  the  surface  of  the  land,  could  not 
enlighten  the  jury  as  to  whether  a  solid  embankment  across 
the  branch  of  the  natural  watercourse  obstructed  the  flow  of 
water,  nor  was  the  offer  to  show  that  tlie  accumulation  of 
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deposits  was  the  cause  of  the  overflow  adniissiblfe  under  tlie 
issue.  It  may  be  that  the  deposits  brought  from  higher  up 
on  the  stream  not  being  allowed  to  ])ass  through  the  trestle 
would  be  precipitated  and  'gradual!}'  raise  the  surface  of  the 
land  to  cause  an  obstruction  by  the  deposits.  We  said  in  O. 
&  Me.  Ky.  Co.  v.  Elliott,  34:  111.  App.  592,  "We  fail  to  sec 
how  the  distinction  may  be  taken  between  the  flooding  being 
caused  by  the  filling  of  the  trestle,  and  the  filling  of  the  trestle 
causing  drift  to  be  deposited  which  raised  the  level  of  the 
land  on  the  north  of  the  road,  thereby  causing  the  flooding  of 
land."  If  within  a  distance  of  half  or  three-quarters  of  a  mile 
a  solid  embankment  across  a  stream  causes  deposits  to  be  pre- 
cipitated so  that  where  that  trestle  was  formerly,  the  water  is 
eight  or  ten  feet  above  the  level  of  where  it  passed  under 
that  trestle,  or  if  deposits  are  precipitated  which  raise  the 
surface  of  the  land  eight  or  ten  feet  along  where  the  trestle 
was  formerly,  in  either  event,  to  seek  to  show  the  cause  of 
preci])itation  of  deposits  does  not  tend  to  enlighten  the  jury 
as  to  whether  the  embankment  obstructed  the  flow  of  water; 
the  facts  appearing  in  the  record  are  that  the  level  of  the  land 
north  of  the  road  is  from  eight  to  ten  feet  higher  than  south 
of  the  road  and  where  that  branch  formerlv  ran.  It  further 
appears  that  at  that  point  the  stream  has  lost  all  semblance  of  ' 
banks' by  reason  of  the  deposits.  If  it  had  been  permitted  to 
pass  under  the  trestle  as  formerly,  it  would  have  gone  under 
tlie  trestle  at  substantially  its  former  level,  or  would  have 
carried  these  deposits  under  and  beyond  the  trestle,  or  would 
have  been  pouring  over  a  fall  eight  or  ten  feet  high,  and  the 
statement  of  that  proposition  is  sufficient  to  show  that  depos- 
its thus  carried  by  a  stream  and  the  effect  thereon  of  the  con- 
struction of  a  dam  across  the  same  is  one  not  to  be  determined 
as  a  scientific  question,  but  the  facts  to  be  shown  and  the  jury 
to  find  the  effect.  The  relation  of  the  facts  and  their  proba- 
ble rcf^ult  can  bo  determined  without  special  skill  or  study; 
in  such  case  expert  testimony  is  inadmissible.  It  is  urged 
that  the  court  erred  in  sustaining  the  objection  of  plaintiff  to 
the  following  question  asked  of  one  of  appellee's  witnesses  on 
cross-examination:  "Then  in  your  opinion  would  not  the 
land  of  plaintiff  have  been  covered  with  water  if  there  had 
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been  no  deposits  there?"  The  issue  was  as  to  whether  the 
embankment  caused  an  obstruction  to  the  flow  of  water,  in 
consequence  of  which  plaintiff's  land  was  flooded;  and  the 
opinion  of  the  witness  as  to  its  relative  condition  with  refer- 
ence to,  with  or  without  deposits,  was  not  relevant  or  a  proper 
crosfi-examin'^tion,  nor  was  the  opinion  of  the  witness  admissi- 
ble on  a  hypothetical  case,  under  the  facts  appearing  on  his 
examination  in  chief.  It  is  urged  that  the  court  erred  in  sus- 
taining objections  to  questions  on  cross-examination  as  to  the 
rental  value  of  the  land  and  the  cost  of  raising  the  crops  up 
to  the  stage  of  maturity  at  the  time  at  which  they  were 
destroyed.  The  examination  in  chief  was  to  determine  the 
damage  by  estimating  the  value  of  the  crops  destroyed. 
When  the  crop  planted  is  not  up,  there  is  no  means  of  esti- 
mating the  value  of  a  crop  but  on  the  basis  of  rental  value 
and  cost  of  seed  and  labor,  and  in  such  cases  the  questions  on. 
cross-examination  were  the  only  mode  of  determining  damage. 
Where  the  crop  is  more  or  less  matured  so  that  the  product 
can  be  fairly  determined,  the  value  of  the  crop  at  the  time  of 
its  destruction  would  be  the  true  rule.  K.  &  S.  R,  B.  Co.  v. 
Horan,  17  111.  App.  650;  C.  &  R.  I.  R.  R.  Co.  v.  Ward,  16 
111.  522.  As  a  matter  of  croj^s-examination,  however,  the 
questions  were  proper  to  test  the  fairness  and  determine  the 
basis  on  which  the  witness  fixed  the  value  of  the  crop 
destroyed.  But  the  sustaining  the  objections  to  that  evidence 
is  not  error  for  which  we  ought  to  reverse  this  case.  It  is 
assigned  as  error,  theVefusal  of  certain  instructions  asked  by 
the  defendant.  No  point  is  made  in  argument  on  the  refusal 
of  the  first  instruction,  which  is  as  follows: 

"  The  court  instructs  the  jury  that  if  the  obstruction  com- 
plained of  was  of  a  permanent  character,  and  that  permanent 
injury  has  ensued  therefrom  which  could  not  be  remedied,  and 
that  such  obstruction  has  been  treated  as  permanent  by  the 
parties  hereto,  then  if  such  obstruction  was  created  by  the 
defendant  more  than  five  years  prior  to  the  institution  of  this 
action,  all  claims  for  damage  on  account  of  such  obstruction 
are  barred  by  the  statute  of  limitation,  and  your  verdict  must 
be  for  the  defendant" 

Vol.  XLIII  8 
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That  instruction  18  in  conflict  with  the  rule  a8  declared  in 
the  Wachter  case,  123  111.  440,  and  under  the  facts  in  this  case, 
showing  the  raising  of  the  embankment  from  time  to  time 
within  five  years  of  bringing  suit,  the  same  qnestion  is  pre- 
sented as  was  presented  in  O.  &  M.  Ry.  Co.  v.  Elliott,  34 
III.  App.  589.     It  was  not  error  to  refuse   that  instruction. 

The  second  refused  instruction  is : 

*'  The  court  instructs  the  jury  that  if  the  damage  sustained 
by  the  plaintiff  for  which  recovery  is  herein  sought,  was  not 
the  direct  result  of  the  acts  of  the  defendant  complained  of,  as 
alleged  in  the  declaration,  and  that  such  acts  were  not  the 
eSicient  or  adequate  cause  thereof,  but  that  such  damage 
resulted  from  a  variety  of  other  causes,  though  combining  with 
such  acts  to  produce  the  result  complained  of,  hut  without  the 
operation  of  which  causes  defendant's  acts  complained  of  had 
not  been  sufficient  to  produce  such  results,  then  no  recovery 
can  be  had  herein  and  your  verdict  must  be  fbr  the  defendant." 

The  principle  announced  in  this  instruction,  so  far  as  it 
states  a  correct  proposition,  is  embraced  in  the  second  instruc- 
tion given  for  the  defendant  at  its  request;  the  jnst ruction 
given  is : 

"  The  court  instructs  the  jury  that  if  the  damage  to  plaint- 
iff's property  complained  of,  resulted  from  the  gradual  deposit 
of  sediment,  earth  and  other  materials  brought  down  by  the 
creek  in  question  during  a  long  course  of  years,  and  such 
deposits  at  the  place  in  question  were  not  materially  increased 
or  hastened  by  the  acts  of  defendant,  of  which  complaint  is 
made  in  the  declaration,  and  would  have  recurred  notwith- 
standing such  acts,  then  no  recovery  can  be  had  herein,  and 
your  verdict  must  be  for  defendant." 

If  other  causes  combined  witli  defendant's  acts  to  produce 
the  results,  but  without  the  operation  of  which  defendant's 
acts  had  not  been  sufficient  to  cause  the  same,  no  recovery- 
could  be  had;  still,  if  defendant's  acts  were  the  cause  of  pro- 
ducing certain  other  results,  the  combined  operation  of  which 
was  the  damage  alleged,  then  the  defendant  would  be  liable; 
and  the  second  instruction  refused  would  have  been  liable  to 
mislead  the  jury.     It  was  not  error  to  refuse  that  instruction. 

The  third  refused  instruction  is : 
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"  The  court  instructs  the  jury  that  the  owner  of  land  bound- 
ing on  inland  streams  may  repair  and  restore  the  banks  and 
construct  a  levee  on  his  land,  so  long  as  hts  operation  tends 
only  to  confine  the  watei's  within  tlieir  original  channel,  and 
by  so  doing  they  are  not  responsible  for  any  damage  which 
may  ensue  to  neighboring  proprietors  thereby." 

Tliere  was  before  the  jury  no  question  of  protection  or  res- 
toration of  the  banks  of  an  inland  stream;  and  the  right  to 
confine  waters  to  their  original  channel  must  be  exercised  with 
reference  to  permitting  the  flow  to  continue,  and  not  an  abso- 
lute obstruction  of  that  flow.  It  was  not  error  to  refuse  that 
instruction. 

Tlie  fourth  refused  instruction : 

"The  court  instructs  the  jury  that  if  it  appears  from  the 
evidence  that  the  damage  sustained  by  the  plaintiff  was  not 
the  direct  result  of  the  act  of  defendant  complained  of  as 
alleged  in  the  declaration,  then  no  recovery  can  be  had  herein 
and  your  verdict  must  be  for  the  defendant." 

While  the  instruction  states  a  correct  proposition,  yet  the 
first  instruction  given  for  defendant  at  his  request  was : 

"The  court  instructs  the  jury  that  no  recovery  can  be  had 
herein  unless  the  acts  of  the  defendant  complained  of  consti- 
tute the  proximate  cause  of  the  injury  complained  of,  and  you 
are  further  instructed  that  the  proximate  cause  of  an  injury  is 
that  but  for  which  the  injury  would  not  have  occurred;  and 
the  biirden  is  upon  the  plaintiff  fo  prove  by  a  preponderance 
of  the  evidence  the  material  allegations  of  his  declaration." 

All  that  was  embraced  in  the  fourth  refused  instruction  is 
stated  in  the  first  instruction  given.  It  was  not  error  to  re- 
fuse that  instruction. 

The  fifth  and  sixth  refused  instructions  are : 

"The  coui't  instructs  the  jury  that  if  it  appears  from  the 
evidence  that  the  filling  up  of  the  trestle  was  warranted  and 
necessary  for  the  safe  construction  of  defendant's  railway  and 
was  done  carefully  and  in  a  workmanlike  manner,  then  for  any 
injuries  coming  therefrom  to  adjoining  proprietors  a  right  of 
action  for  damages  sustained  accrued  at  the  time  such  .filling 
up  took  place,  and  an  action  therefor'  could  be  instituted  at 
any  time  during  five  years  next  thereafter." 
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"  The  court  instructs  the  jury  that  if  it  appears  from 
the  evidence  that  the  filling  up  of  the  trestle  in  question  was 
a  rightful  and  necessary  act  for  the  maintenance  of  defendant's 
railroad  then  the  damage  to  plaintiff's  land  was  immediate  and 
complete  at  such  time,  and  if  he  acquired  such  land  thereafter 
he  took  it  as  he  found  it  in  its  depreciated  condition,  and  he 
lias  no  right  of  action  against  the  defendant  on  account  of 
such  filling." 

These  instructions  ignore  the  question  as  to  whether  the 
filling  of  the  trestle  was  in  accordance  with  skillful  engineer- 
ing and  a  proper  construction  of  the  road,  having  reference  to 
the  rights  of  adjacent  owners,  and  are,  like  the  first  refused  in- 
struction, in  conflict  with  what  is  said  in  the  Wachter  case 
and  the  Elliott  case,  supra.  It  was  not  error  to  refuse  the  fifth 
and  sixth  instructions. 

The  seventh  refused  instruction  is : 

"  The  court  further  instructs  the  jury  that  if  they  find 
from  the  evidence  that  the  damage  to  plaintiff's  crop  was 
caused  by  an  extraordinary  flood,  then  defendant  is  not 
liable." 

In  the  case  of  the  O.  &  M.  Ry.  Co.  v.  Ramey,  tSO  111.  App. 
409,  where  the  same  obstruction  and  the  same  flood  was  in- 
volved as  liere,  we  said: 

"  It  might  be  conceded  an  extraordinary  rainfall  of  June 
16,  188S,  directly  damaged  plaintiflE  by  overflowing  and  de- 
stroying his  crops.  And  yet,  but  for  the  negligence  of  ap- 
pellant in  maintaining  a  solid  embankment  unprovided  with 
suitable  and  proj)er  outlets  or  culverts  for  the  passage  of  the 
water  in  its  natural  course  when  heavy  rain  occurred,  the 
water  of  June  16th  might  have  flowed  off  and  not  backed  up 
and  overflowed  plaintiff's  crops."  The  P.  Ft.  W.  &  C.  Ey. 
Co.  V.  Gillehand,  56  Pa.  St.  445;  Town  of  China  v.  South- 
wick,  12  Me.  238;  Gray  v.  Harris,  107  Mass.  492.  It  was  not 
error  to  refuse  the  seventh  instruction. 

The  eighth  refused  instruction  is  as  follows : 

"  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  the  case  that  the  overflow  which 
caused  tlie   damage   to  plaintiff's  crops  was  caused   by   the 
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deposits  of  sediment  between  defendant's  and  the  Vandalia 
railroad,  and  that  said  deposits  were  cansed  by  the  road-beds 
of  said  railroad  running  along  as  the  evidence  shows  them  to 
run,  and  that  said  deposits  would  have  been  made  as  they  now 
are,  or  to  such  an  extent  as  to  have  caused  the  water  to  flow 
over  plaintiff's  land  and  damage  his  crops  as  testified  to,  if  the 
trestle  mentioned  by  the  witnesses  in  the  defendant's  road  had 
been  left  open,  then  they  should  find  for  the  defendant." 

The  instruction  was  properly  refused,  as  the  tiiird  instruction 
given  for  defendant  is  another  form  of  stating  the  same  prop- 
osition. 

The  third  instruction  given  for  defendant  is  as  follows: 

"The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  at  the  time  of  filling  of  the  trestle  in 
defendant's  road  there  was  no  sediment  coming  down  from 
the  bluffs,  and  that  after  filling  said  trestle,  in  consequence  of 
cultivating  the  land  on  the  bluffs  and  the  opening  of  mines 
above  the  land  in  question,  sediment  began  to  come  down  the 
Little  Canteen  Creek  and  settle  between  the  road-beds  of  the 
defendant  and  the  Yandalia  roads,  and  that  said  deposits  or 
sediment  would  have  formed  in  the  same  manner  if  the  said 
trestle  had  been  left  open,  then  they  should  find  for  tlie 
defendant." 

The  ninth  refused  instruction  is  as  follows: 

"The  court  further  instructs  the  jury  that  the  plaintiff  in 
this  case  sues  to  recover  damages  for  the  obstruction  of  a 
natural  watercourse;  that  a  natural  watercourse  is  a  stream 
having  a  channel  with  defined  banks,  and  that  a  depression  in 
the  surface  of  the  ground  where  water  runs  only  in  high  water, 
or  ordinary  high  water,  over  the  surface  merely,  without 
breaking  the  soil,  is  not  a  natural  watercourse  within  the 
meaning  of  the  law;  and  if  the  jury  believe  from  the  evidence  in 
this  case  that  from  the  main  channel  or  north  branch  of  Little 
Canteen  Creek,  as  mentioned  in  the  evidence,  down  to  and 
below  the  old  trestle  in  the  defendant's  road  as  testified  to,  the 
water  flowed  only  occasionally  and  then  only  on  the  surface 
of  the  ground  along  a  depression  without  any  defined  channel 
with  defined  banks,  they  should  find  a  verdict  for  the 
defendant." 
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By  reference  to  the  declaration  it  will  be  seen  that  tlie 
allegations  are  that  the  appellant  had  constructed  and  unlaw- 
fully maintained,  and  from  time  to  time  had  raised  and 
increased  in  height  to  the  hoiglit  of  fifteen  feet,  a  solid  earth 
embankment -along  the  bottom  lands,  and  across  one  branch  of 
a  natural  watercourse;  that  the  said  embankment  then  and 
there  obstructed  the  natural  flow  of  said  water,  and  forced 
same  back  upon  adjoining  lands ;  that  plaintiff  was  in  possession 
of,  and  cultivated  land  ne&r  said  watercourse,  and  had  crops 
upon  same;  that  a  heavy  storm  set  in  and  a  large  quantity  of 
water  naturally  fell  upon  the  lands  adjoining  said  watercourse; 
that  said  water  naturally  was  drained  and  ran  into  said  water- 
course and  would  have  escaped  and  run  off  without  damage  to 
the  plaintiff  but  for  said  embankment;  that  said  embankment 
stopi^ed  and  prevented  the  water  from  passing  off  as  it  other- 
wise naturally  would.  The  entire  evidence  in  the  record 
shows  this  obstruction  to  have  been  of  a  branch  of  a  water- 
course that  had  formerly  a  course  through  which  water  ran  in 
time  of  freshets,  so  certain,  that  it  was  a  substantial  part  of  the 
watercourse.  The  effect  of  the  obstruction  caused  its  banks  to 
be  destroyed  by  the  accumulation  of  deposits;  and  whether  it 
was  water  in  a.  well  defined  course  or  surface  water  which 
accumulated  and  ran  in  a  certain  course,  the  rule  in  this  State 
is  the  same  for  one  as  in  the  other.  The  instruction  was  not 
correct,  and  it  was  not  error  to  refuse  it.  That  the  facts 
appearing  in  this  record  are  sufficient  to  sustain  a  verdict  has 
been  before  this  court  in  O.  &  M.  Ry.  Co.  v.  Singletary,  34 
111.  App.  425;  O.  &  M.  Ry.  Co.  v.  Elliott,  34  111.  App.  589; 
O.  &  M.  Ry.  Co.  v.  Ramey,  39  III.  App.  409;  O.  &  M.  Ry. 
Co.  V.  Thillman,  submitted  at  the  August  term,  1890;  in 
which  cases  the  judgments  were  affirmed.  We  find  no  re- 
versible error  in  this  record. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  Ohio  &  Mississippi  Kailway  Company 

^'  48    119 

William  S.  Combs.  '-^^ 

Railroads — Negligence— Flawage  of  Crops— Solid  Embankment. 

1.  Where  there  is  evidence  of  injury  by  water  comings  from  different 
sources  by  different  causes  and  all  creating;  damage,  the  jury  in  a  given 
case  must  be  left  at  liberty  to  estimate,  as  best  they  may,  from  the  evi- 
dence, how  much  of  the  whole  damage  was  occasioned  by  the  water  coming 
from  a  particular  source  from  a  particular  cause.  The  same  rule  must  be 
applied  when  the  court  tries  the  case  without  a  jury. 

2.  Where  an  injury  has  been  caused  by  an  act  in  one  county,  to  land 
situated  in  another  county,  the  venue  may  be  laid  in  either. 

[Opinion  filed  February  26, 1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  E.  BuKKOUGHs,  Judge,  presiding. 

Messrs.  Pollard  &  Weeneb  and  Bamsey,  Maxwell  & 
Bamset,  for  appellant 

Messrs.  Tubnee  &  Holder,  for  appellee. 

Phillips,  P.  J.  The  facts  in  this  case  with  reference  to  the 
course  of  the  stream  and  the  filling  of  the  trestle  and  its  effect 
is  the  same  as  in  that  of  the  foregoing  case,  and  we  do  not 
repeat  them  here.  The  main  contention  was  as  to  whether  the 
filling  of  the  trestle  caused  an  increased  flow  of  water  toward 
plaintiff's  land,  and  thereby  caused  the  overflow  or  aided  to 
cause  an  overflow  of  the  same.  It  is  apparent  from  this  evi- 
dence that  several  causes  combined  to  cause  this  overflow, 
and  we  find  in  this  recoi-d  sufficient  evidence  to  warrant  the 
verdict  that  the  filling  in  of  the  trestle  tended  to  increase  the 
flow  of  water  toward  plaintiff's  land,  and  contributed  to  his 
damage.  On  the  authority  of  C.  &  N.  W.  B.  Co.  v.  Hoag, 
90  111.  339,  it  must  bo  held  that  when  the  jury  have  evidence 
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of  injury  by  water  coining  from  diflFerent  Bources  by  different 
causes  and  all  creating  damage,  the  jury  nfHist  be  left  at  liberty 
to  estimate,  as  best  they  may,  from  the  evidence,  how  much 
of  the  whole  damage  was  occasioned  by  the  water  coming 
from  a  particular  source  from  a  particular  cause.  When  the 
court  tries  the  case  without  a  jury,  as  here,  the  same  rule  must 
be  applied.  On  the  facts  before  the- court  there  was  evidence 
to  sustain  the  finding  although  the  evidence  is  conflicting  as  to 
whether  the  filling  in  of  the  trestle  tended  to  contribute  to 
the  injury.  In  such  case  we  are  not  warranted  in  setting  aside 
a  verdict.  The  objection  that  the  suit  can  not  he  maintained 
in  St.  Clair  County,  the  land  alleged  to  be  injured  lying  in 
Madison  County,  is  not  sustained,  as  when  an  injury  has  been 
caused  by  an  act  in  one  county  to  land  situated  in  another,  the 
venue  may  be  laid  in  either.  Pilgrim  v.  Mellor,  1  III.  App. 
448;  Gould's  Pleading,  Chap.  3,  108;  1  Chitty  on  Pleading, 
269.  And  the  obstruction  complained  of  in  this  case  is  in 
St  Clair  County. 
The  judgment  is  aflSrmed. 

Judgment  affirmed. 


William  Ellison  and  Joseph  Ellison 

V. 

Salem  Coal  &  Mining  Company  et  al. 

Fixtures — Mortgages — Lien  8* 

1.  Articles  personal  in  their  nature  retain  the  character  of  personalty  by 
agreement  of  parties,  although  the  same  are  attached  to  the  realty  in  such 
a  manner  that  without  such  agreement  they  would  lose  that  character,  pro- 
vided they  are  so  attached  that  they  may  be  removed  without  material  injury 
to  the  article  itself  or  the  freehold. 

2.  Where  chattels  are  sold  to  the  owner  of  the  soil  on  an  agreement  that 
their  character  as  personal  property  is  not  to  be  changed,  and  a  chattel  mort- 
gage is  taken  thereon  to  secure  the  purchase  money,  a  prior  mortgagee  of 
the  land  can  not  claim  them,  although  subsequently  annexed  to  the  freehold. 

3.  In  proceedings  to  foreclose  a  chattel  mortgage  on  heavy  machinery, 
a  subsequent  purchaser  of  the  same  and  the  land  upon  which  it  is  located,  with 
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notice  of  tt)e  mortfl^age,  takes  (be  premises  subject  to  the  chattel  mortgage, 
and  a  subsequent  mortgagee  would  stand  in  no  better  light  than  a  subsequent 
purchaser. 

4.  A  clause  in  a  real  estate  mortgage  setting  forth  that  it  is  given  sub- 
ject to  a  chattel  mortgage  is  notice  of  such  fact  to  the  mortgagee. 

5.  Where,  in  such  case,  the  chattel  mortgage  is  not,  in  fuct,  executed 
until  after  the  real  estate  mortgage,  such  clause  will  protect  the  mortgagee 
in  the  chattel  mortgage  by  way  of  estoppel. 

6.  Persons  named  were  made  defendants  to  certain  cases  wherein  mate- 
rial-men's liens  were  sought  to  be  enforced  upon  the  property  of  a  coal 
company.  They  set  up  a  lien  by  virtue  of  a  certain  contract  and  chattel 
mortgage  upon  machinery  furnished  said  coal  company,  and  filed  a  cross- 
bill to  foreclose  such  mortgage,  there  being  a  real  estate  mortgage  upon 
the  property  where  such  machinery  was  located;  this  court  holds  that  said 
cross-bill  was  properly  filed,  that  the  property  described  in  the  chattel  mort- 
gage was  not  so  attached  to  the  realty  as  to  become  a  pirt  thereof,  and  that 
the  lien  of  the  mortgagees  therein  was  not  subject  to  either  the  lien  of  the 
material-men  or  the  real  estate  mortgagees. 

[Opinion  filed  February  26, 1892.] 

Appeal  from  the  Circuit  Court  of  Marion  County;  the 
Eon.  B.  K.  BuERouGHS,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  appellants. 

Chancery  has  jurisdiction  to  foreclose  a  chattel  mortgage. 
McCauley  v.  Rogers,  104  III.  678;  Gaar,  Scott  &  Co.  v.  Hurd, 
92  111.  315;  2  Story's  Equity,  Sec.  1020. 

Declaration  of  mortgagor  that  he  will  not  carry  out  contract 
is  reason  for  mortgagee  to  take  possession  under  insecurity 
clause.  Furlong  v.  Cox,  77  111.  293;  Eoy  v.  Goings,  96  111. 
361. 

Both  appellants  and  the  coal  company  treated  the  property 
as  personalty.  It  is  the  intention  of  the  parties  that  governs 
as  to  the  personalty.  Sword  v.  Low,  122  III.  487;  C.  &  A. 
E.  E.  Co.  V.  Goodwin,  111  111.  273;  Dooley  v.  Crist,  25  111.  55L 

As  these  boilers,  engine  and  machinery  so  furnished  did 
not  enter  into  and  form  part  of  the  structure,  as  lumber,  stone, 
shingles,  doors,  windows,  etc.,  are  incorporated  into  the  struct- 
ure, but  retained  their  identity  and  did  not  become  a  nec- 
essary part  of  the  structure,  and  could  be  moved  in  their 
entirety  without  material  injury,  they  are  personal  property. 
Sword  V.  Low,  122  111.  487. 
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The  title  to  this  property  never  passed  to  the  coal  company. 
During  the  time  appellants  were  placing  the  property  in  posi- 
tion they  had  possession  and  control  of  the  property  and  when 
80  placed  in  position  the  coal  company,  executed  the  chattel 
mortgage,  leaving  the  title  to  such  property  in  them.  In 
equity  the  execution  of  the  contract,  placing  the  property  in 
position  under  it  and  the  execution  of  the  chattel  mortgage 
was  only  one  transaction,  and  this  transaction  could  not  affect 
third  parties  injuriously  because  the  chattel  mortgage  was  not 
npon  record  on  the  14th  day  of  June,  1887,  when  the  contract 
was  made,  appellants  being  in  possession  and  control  of  the 
property. 

A  man  is  said  to  be  estopped  when  he  has  done  some  act 
which  the  policy  of  the  law  will  not  permit  him  to  deny.  1 
GreenleaPs  Evidence,  13th  Ed.,  28,  Section  22.  If  it  be  a  reci- 
tal of  facts  in  a  deed,  there  is  implied  a  solemn  engagement 
that  the  facts  are  so  as  they  are  recited.     Same  section. 

All  parties  to  a  deed  are  bound  by  the  recitals  therein 
which  operate  as  an  estoppel.  Section  23,  page  29,  1  Green- 
leaf's  Evidence,  above  cited;  Wynkoop  v.  Cowing  et  al.,  21  III. 
570;  Byrne  v.  Morehouse,  22  III.  602;  George  v.  Bischoff,  68 
111.  236;  Lucas  v.  Beebe,  88  III.  427. 

Where  a  party  accepts  a  deed  to  land  containing  a  recital 
that  the  same  is  subject  to  an  incumbrance  he  will  be  bound 
by  the  recitals  in  the  same  and  estopped  from  disputing  the 
validity  of  the  incumbrance.  III.  Ins.  Co.  v.  Littlefield,  6T 
111.  368. 

A  party  claiming  under  a  deed  can  not  be  permitted  to  deny 
any  fact  admitted  to  exist  therein.  Pinckard  v.  Milmine,  76  III. 
453;  International  Bank  v.  Bowen,  80  III.  541. 

As  the  Salem  Coal  &  Mining  Company  is  estopped  from 
denying  that  the  material  furnished  by  appellants  is  personal 
property,  so  are  the  real  estate  mortgagees.  Ballon  v.  J<»nes, 
37  III.  95. 

In  the  absence  of  fraud,  parties  to  written  contract  will  be 
estopped  from  averring  anything  against  the  deliberate  reci- 
tals and  admissions  contained  in  the  same,  especially  when  it 
will  prejudice  and  work  injury  to  others  who  have  acted  in 
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good  faith  upoD  the  belief  of  the  facts  as  stated  in  such  con- 
tract    Wynkoop  v.  Cowing,  21  111.  584. 

Where  mortgagees*  take  land  subject  to  the  payment  of 
another  debt  the  land  becomes  the  primary  fund  out  of  which 
such  debt  is  to  be  paid.  Lilly  v.  Palmer,  61  111.  331;  Fowler 
V.  Fay,  62  111.  376. 

Where  parties  take  a  deed  for  land  which  expressly  states 
it  is  made  subject  to  an  incumbrance  therein  described,  the  law 
will  presume  that  the  incumbrance  as  it  appears  on  its  face, 
formed  a  part  of  the  consideration  for  the  deed.  Essley  v. 
Sloan,  116  111.  391. 

Chancery  may  order  mortgaged  real  and  personal  property 
sold  together.    Wood  v.  Whelen,  93  111.  153. 

Mr.  T.  E.  Merritp,  for  appellees. 

The  chattel  mortgage  is  statutory  and  must  conform  strictly 
to  the  provisions  of  the  law.  2  Starr  &  C.  III.  Stats.,  1632, 
Chap.  95,  Sees.  1,  2,  3;  Porter  v.  Dement,  35  111.  478. 

Nor  will  actual  notic6'  of  the  mortgage  in  the  event  of  its 
not  being  properly  recorded  avail  to  protect  the  mortgagee. 
The  statute  in  regard  to  chattel  mortgages  is  in  derogation  of 
the  common  law  and  should  be  strictly  construed.  Sage  v. 
Browning,  51  111.  217. 

A  chattel  mortgage  not  acknowledged  is  void  as  against  a 
lunior  mortgage,  notwithstanding  he  took  w-ith  actual  notice 
of  the  elder  mortgage,  and  the  rule  in  regard  to  the  effects  of 
actual  notice  of  an  unrecorded  deed  of  realty  has  no  applica- 
tion to  the  case  of  a  chattel  mortgage  not  legally  executed  and 
acknowledged.  Forest  v.  Tinkham,  29  111.  141;  Frank  v. 
Miner,  60  111.  444. 

In  appellants'  case  no  mortgage  was  in  existence  at  the  time 
and  not  until  long  afterward.     Sword  v.  Low,  122  111.  487. 

"Such  articles  as  portable  mills,  engines  and  boilers  more  or 
less  firmly  affixed  to  the  realty,  will,  in  the  absence  of  circum- 
stances showing  a  contrary  intention,  be  presumed  to  have 
been  attached  as  permanent  accessions  to  the  soil.  The  tests 
are:  First,  actual  annexation  to  the  realty;  second,  applica- 
tion to  use  in  connection  with  the  realty;  and  third,  the  inten- 
tion of  the  parties  making  the  annexation  to  make  a  perma- 
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nent  hccession  to  the  freehold."  Arnold  v.  Crowder,  81 
III  56. 

"Fixtures  designed  for  permanent  use  and  of  benefit  to  the 
land  are  presumed  to  be  real  estate  and  pass  under  the  mort- 
gage afterward  made,  as  platform  scales  let  into  the  ground 
of  a  farm."     Wood  v.  Whelen,  93  111.  153. 

"Fixtures  put  on  by  the  raortgac^or  after  execution  of  the 
mortgage  become  part  of  the  realty  and  subject  to  the  mort- 
gage."    Porter  v.  Cromwell,  40  N.  T.  2S7. 

"A  portable  grist  mill  fastened  to  the  floor  of  a  building 
for  use  there,  is  held  as  realty."  Long  v.  Cockern,  128 
111.  29. 

"A  cliattel  mortgage  not  acknowledged  as  required  by  the 
statute  is  void  as  to  creditors  and  purchasers  notwithstanding 
actual  notice,"     Jenny  v.  Jackson,  6  111.  App.  32. 

"  An  engine  and  machinery,  but  so  fixed  that  they  can  not 
bo  removed  without  tearing  down  the  walls  of  the  building 
where  they  are  placed,  are  fixtures,  and  pass  as  part  of  the 
realty.  The  mere  description  of  them  as  personal  pi'operty 
does  not  make  them  so." 

Phillips,  J.  A  petition  for  a  lien  for  material  was  filed 
against  the  Salem  Coal  &  Mining  Company  and  others  as 
defendants,  and  appellants  being  defendants  to  that  petition, 
filed  their  cross-bill  to  foreclose  a  chattel  mortgage  made  by 
the  Salem  Coal  &  Mining  Company,  and  the  petitioners  for 
lien,  with  the  Salem  Coal  &  Mining  Company  and  certain  of 
its  mortgagees,  were  made  defendants.  Certain  defendants  to 
the  cross-bill  of  appellants  answer,  denying  equitable  right  to 
foreclose  the  chattel  mortgage  by  decree,  and  claiming  the 
real  estate  mortgage  is  superior  to  the  chattel  mortgage.  A 
decree  was  entered  on  the  petition  and  the  lien  and  amount 
found,  and  finding  the  property,  consisting  of  a  boiler,  engine 
and  other  machinery  in  the  chattel  mortgage  mentioned,  was 
attached  to  the  realty  so  as  to  become  a  part  thereof,  and 
finding  the  liens  in  the  order  of  seniority  to  be,  first,  the  lien 
for  material,  second,  a  real  estate  mortgage,  and  third,  the  lien 
of  the  chattel  mortgage.     The  questions    presented  by  the 
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assignment  of  errors  arise  on  the  finding  of  the  court  that 
the  property  in  the  chattel  mortgage  was  so  attached  that  it 
became  part  of  the  realty,  and  in  finding  the  lien  of  appellants 
to  be  subject  to  the  lien  of  the  real  estate  mortgage,  and  the 
material-man.  The  appellants  entered  into  a  contract  in  writ- 
ing with  the  Salem  Coal  &  Mining  Company  on  the  14th  day 
of  June,  A.  D.  18S7,  by  which  they  were  to  furnish  and  set 
up  the  engines,  boilers,  and  other  machinery  in  the  mortgage 
mentioned,  and  the  company  was  to  pay  a  certain  sum  in  cash 
when  the  work  was  completed  and  execute  notes  for  the 
residue,  which  notes  by  the  terms  of  the  contract  were  to  bo 
secured  by  a  chattel  mortgage  on  the  machinery  purchased. 

On  the  same  day  that  the  contract  in  writing  was  entered 
into,  the  Salem  Coal  &  Mining  Company  executed  a  mort- 
gfige  on  certain  real  estate  to  certain  parties,  which  mortgage 
included  the  land  on  which  the  machinery,  engine  and  boiler 
was  subsequently  placed.  That  mortgage  contains  this  clause  : 
*'  This  mortgage  is  given  subject  to  a  chattel  mortgage  given  by 
the  company  to  William  Ellison  &  Son,  on  engine  and  machin- 
ery purchased  from  him."  After  the  machinery  was  fur- 
nished and  placed  in  position  according  to  the  contract,  the  com- 
pany paid  the  cash  payment  and  executed  their  notes,  and  on 
the  28th  of  November,  1887,  executed  their  chattel  mortgage 
to  secure  the  note  which  was  duly  acknowledged  and  recorded. 
The  evidence  shows  the  manner  the  property  is  attached  to 
the  land^  and  is  conflicting  as  to  whether  it  could  be  removed 
without  injury  to  the  buildings  in  which  it  is,  and  whether  U 
part  of  the  realty.  On  the  same  day  the  real  estate  mortgage 
was  executed,  the  written  agreement  by  which  the  machinery 
was  to  be  furnished  was  entered  into.  By  the  terms  of  that 
agreement,  personal  property  of  the  appellants  waste  be  fur- 
nished and  set  up  and  a  chattel  mortgage  to  be  executed 
thereon.  At  the  time  of  the  execution  of  the  real  estate 
mortgage,  the  machinery  to  be  furnished  under  the  contract 
was  personal  property,  and  it  clearly  appears  to  have  been 
the  intention  of  the  appellants  and  the  Salem  Coal  &  Mining 
Company  that  it  should  retain  its  character  of  personal  prop- 
erty after  it  was  set  up  ready  for  use,  as  by  the  contract  it  was 
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treated  as  personal  property,  and  a  chattel  mortgage  to  be 
executed  thereon.  Tlie  intention  of  the  parties  that  it  should 
retain  its  character  of  personal  property  must  influence  in  case 
of  doubt.  Kelly  v.  Austin,  46  III.  156;  Dooley  v.  Crist,  25 
111.  551;  Smith  v.  Moore,  26  111.  392;  Arnold  v.  Crowder,81 
111.  56;  Thiol  man  v.  Carr,  75  111.  385. 

In  the  case  of  Sword  v.  Law,  122  III  487,  it  is  said  :  "  There 
seems  to  be  great  unanimity  in  the  authorities  that  things 
persona]  in  their  nature  may  retain  their  character  of 
personalty  by  the  express  agreement  of  the  parties  although 
attached  to  the  realty  in  such  manner  as  that,  without  such 
agreement,  they  would  lose  that  character,  provided  they  are 
so  attached  that  they  may  be  removed  without  material  injury 
to  the  article  itself  or  to  the  freehold.  It  is  not  held  that 
parties  may,  by  contract,  make  personal  property  real  or  per- 
sonal at  will,  but  that  where  an  article  personal  in  its  nature  is 
so  attached  to  the  realty  that  it  can  bo  removed  without 
material  injury  to  it,  or  to  the  realty,  the  intention  with  which 
it  is  attached  will  govern;  and  if  there  is  an  express  agreement 
that  it  shall  remain  personal  property,  or  if  from  the  circum- 
stances attending,  it  is  evident  or  may  be  presumed  that  such 
was  the  intention  of  the  parties,  it  will  be  held  to  have 
retained  its  personal  character."  It  lias  been  lield  that  where 
chattels  are  sold  to  the  owner  of  the  soil  on  an  agreement  that 
their  character  as  persotial  pro])erty  is  not  to  be  changed,  and 
a  chattel  mortgage  is  taken,  thereon  to  secure  the  purchase 
money,  a  prior  mortgagee  of  (he  land  can  not  claim  them, 
although  subsequently  annexed  to  the  freehold.  Tiflft  v. 
Horton,  53  K  T.  377;  Voorhis  v.  McGinnus,  48  K  Y.  278. 
So,  also,  in  a  proceeding  to  foreclose  a  chattel  mortgage  on  a 
steam  mill,  it  was  held  that  subsequent  purchapcrs  of  the  mill 
and  land  with  notice  of  the  mortgage,  took  the  premises  sub- 
ject to  that  chattel  mortgage.  Grether  v.  Alexander,  15  la. 
470.  A  subsequent  mortgagee  would  stand  in  no  better 
position  than  a  subsequent  purchaser. 

The  written  agreement  and  the  chattel  mortgage  shows  the 
intention  of  the  parties  in  this  case.  Some  of  the  officers  of 
the  coal  company  who  executed   the  mortgage  and  written 
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agi'eement  in  behalf  of  the  company  are  also  mortgagees.  In 
the  real  estate  mortgage  it  is  expressly  provided  that  it  is 
subject  to  a  chattel  mortgage  given  by  the  company  to  Will- 
iam Ellison  &  Son  on  the  engine  and  machinery  pnrchased 
from  him.  That  provision  in  the  deed  is  notice  to  the  mort- 
gagee. It  is  wrged,  however,  that  as  the  chattel  mortgage 
was  not  then  executed,  that  that  provision  of  the  real  estate 
mortgage  was  not  true.  It  is,  however,  notice  that  will  pro- 
tect Ellison  &  Son  by  way  of  estoppel.  111.  Ins.  Co.  v.  Little- 
field,  67  111.  369;  Pinckard  v.  Milmine,  76  111.  453. 

But  it  is  not  necessary  for  appellants  to  invoke  that  provision 
by  way  of  estoppel,  as  we  hold  that  the  prior  mortgagee  can 
not  claim  this  property  as  realty,  although  subsequently 
attached  to  the  freehold,  where  purchased  as  personalty,  and 
by  agreement  to  retain  that  character.  Tlie  appellants  had  a 
right  to  lile  their  cross-bill  to  foreclose  their  mortgage  by 
decree  of  court  McCanley  v.  Rogers,  104  111.  578;  Gaar, 
Scott  &  Co.  V.  Hurd,  92  111.  315.  The  property  in  the  chattel 
mortgage  described  was  not  attached  so  as  to  become  a  part  of 
the  realty;  nor  was  the  lien  of  appellants  on  that  property  sub- 
ject to  either  the  lien  of  the  material-man  or  the  real  estate 
mortgagees.  The  court  erred  in  so  decreeing.  The  decree  is 
reversed  and  the  cause  remanded. 

Meversed  and  remanded. 
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V, 

Clarence  C.  Corbett,  Guardian,  et  al. 

Guardian  and  Ward — Final  Account — Exceptions  to—Dotcer — Assign- 
ment of— Practice. 

1.  As  a  matter  of  practice  eacb  item  in  an  administrator's  ncconnt  ren- 
dered, is  a  separate  claim  depending  alone  upon  its  own  merits,  and  as  to 
eacli  item  judgments  are  separate,  and  the  same  principle  would  apply  to  a 
guardian *8  report 
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2.  Where,  in  a  given  controversy,  certain  pzcepiions  to  a  guardian* s 
account  are  overruled  and  the  ward  appeals,  and  an  order  sustaininsr  other 
exceptions  is  excepted  to  by  the  guardian,  who  sues  out  a  writ  of  error  and 
brings  the  record  to  this  court,  assigning  error  therein,  and  the  ward 
assigns  cross-error,  both  proceedings  may  properly  be  incorporaled  in  one 
record. 

3.  The  failure  of  a  guardian  to  attempt  to  loan  the  funds  of  his  ward 
within  a  reasonable  time  from  the  receipt  thereof,  is  a  neglect  of  duty  to 
such  an  extent  as  to  make  him  liable  for  interest  In  the  case  presented, 
sixty  days  are  held  to  be  such  time. 

4.  A  w<ird  should  not  be  called  upon  to  pay  attorney's  fees,  made  neces- 
sary by  the  negligence  of  the  guardian. 

5.  When  a  step-father  takes  his  step-child  into  his  family  as  a  member, 
and  services  are  rendered  by  the  child  and  accepted,  there  is  no  liability  on 
the  part  of  the  child  for  board.  But  in  the  settlement  of  estates  and  the 
accounting  of  guardians,  the  rule  also  is,  that  equitable  Vules  will  be  applied. 
Therefore,  it  is  held  in  the  case  presented,  the  step-father  having  kept 
his  step-children  in  his  family  after  their  mother's  decease,  she  having 
requested  it,  they  having  an  estate  and  be  being  financially  embarrassed,  that 
be  was  entitled  to  compensation  for  their  board. 

6.  This  court  holds  that  defendant  should  not  be  credited  with  one-third 
of  the  income  of  certain  farm  lands,  he  claiming  the  same  by  virtue  of  his 
rights  of  dower  in  the  real  estate  of  his  deceased  wife,  the  fee  thereof  being 
in  his  ward^;  as  to  them  damages  for  the  non-assignment  of  dower  could 
only  be  had,  from  the  date  of  filing  a  petition  for  such  assignment. 

7.  The  guardian,  in  this  case,  as  surviving  husband,  not  being  entitled 
to  any  portion  of  such  income  because  of  no  demand  for  assignment  of 
dowei",  it  follows,  as  a  necessary  consequence,  that  he  would  not  be  liable  for 
any  part  of  the  expenditures  in  keeping  up  the  affairs  of  the  f^rm  improve- 
ments and  the  taxes  thereon. 

8.  The  fact  that  one  member  of  a  firm  is  in  danger  of  a  criminal  prosecu- 
tion will  not  justify  all  of  its  members  giving  a  chattel  mortgage  upon  firm 
property  to  secure  his  individual  debt,  the  result  being  to  reader  worthless 
a  firm  indebtedness  to  wards  of  another  member  thereof. 

[Opinion  filed  February  26,  1892.] 

In  errok  to  the  Cii'cuit  Court  of  Madison  County;  the  Hon. 
B.  H.  Canby,  Judge,  presiding. 

Messrs.  Krome  &  Hadley  and  Dale  &  Bbadshaw,  for 
plaintiff  in  error. 

An  order  to  sell  real  estate  of  a  decedent  will  not  be  made 
unless  it  is  shown  that  there  are  existing  debts  against  the 
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estate.  Until  the  holder  establishes  his  demand  against  the 
estate  the  sale  of  land  will  not  be  authorized.  Dorman  v. 
Tost,  13  111.  128. 

Guardians  are  liable  only  for  what  they  can  realize  from  the 
estate  of  their  wards  by  a  faithful  discharge  of  duty.  Bond 
V.  Lockwood,  33  111.  212. 

The  amount  found  due  in  this  proceeding  will  iix  measure 
of  damages  in  suit  on  bond.  Morley  v.  Metamora,  78  111.  394; 
Koper  V.  Sangamon  Lod^e,  91  111.  578;  Cowley  v.  The  Peo- 
ple, 95  111.  249;  Fogarty  v.  Ream,  100  111.  378;  Stovall  v. 
Bank,  10  Wall.  583. 

Choses  in  action  go  to  the  administrator.  Leamon  v.  Mc- 
Cubbin,  82  111.  263. 

We  insist  that  the  court  committed  no  error  in  allowing 
Rawson  credit  for  the  Seidler  note,  less  the  amount  that  could 
liave  been  obtained  by  filing  it  against  the  estate  of  Rawson 
Bros. 

It  was  contended  in  the  court  below  that  Rawson  never  made 
a  demand  for  his  d(»wer,  and  therefore  should  not  receive 
credit  for  one-third  of  the  rents  collected  by  him,  and  Straw n 
V.  Strawn,  50  III.  256,  and  Bonner  v.  Peterson,  .44  111.  253, 
were  cited  as  supporting  this  view  of  the  case. 

The  law  is  that  a  demand  for  dower  may  be  made  in  writ- 
ing, or  by  parol,  and  in  either  case  is  equally  effective.  A 
demand  may  be  proved  by  parol,  as  an  act  in  pais^  by  admis- 
sions, or  by  positive  and  direct  testimony,  or  may  be  inferred 
from  facts  and  circumstances.  5  Am.  &  Eng.  Enc.  of  Law, 
"Demand." 

The  rulings  of  our  Supreme  Court  are  in  harmony  with  the 
doctrine  just  stated,  it  being  held  that  as  dower  is  not  created, 
but  only  ascertained  by  assignment,  it  may  be  assigned  by 
parol.     Lenfers  v.  Henke,  73  111.  411. 

In  the  Strawn  case,  while  Bonner  v.  Peterson  is  quoted  on 
this  question*of  demand,  it  is  also  said  that  where  the  heirs 
are  minors,  ''their  guardian  can  at  all  times  have  dower 
assigned."     P.  259. 

In  Clark  v.  Burnsido,  15  111.  62,  a  guardian,  on  final  settle- 
ment, was  charged  with  two-thirds  of  the  rents  and  profits  of 
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real  estate  of  his  wards,  rightfully  occupied  by  the  widow 
because  of  non-assignment  of  her  dower,  on  the  ground  that  it 
was  his  duty  to  have  the  dower  assigned. 

In  Lenfers  V.  Henke,  73  111.  411,  it  is  said,  "the  infant  heir 
may  assign  dower,"  but  the  law  in  such  cases,  protects  against 
excessive  or  fraudulent  assignments. 

Sees.  21  and  43  of  the  Dower  Act  expressly  provide  that 
infants  may  petition  for  assignment  of  dower,  by  guardian  or 
next  friend. 

None  jof  the  cases  above  mentioned  involved  the  question  of 
the  right  of  the  owner  of  the  dower  interest,  when  also  guard- 
ian of  the  heirs,  and  thus  representing  all  interests,  to  retain 
his  or  her  portion  on  settlement  with  the  heirs.  In  the  Strawn 
case  there  were  several  large  farms,  and  partition  liad  been 
made,  and  dower  had  been  assigned  in  all  the  lands  of  the 
decedent,  and  the  question  passed  upon  arose  on  bill  for  an  ac- 
count of  rents  and  profits,  brought  after  the  division  had  been 
made.  In  other  words,  that  was  a  case  where  the  property 
was  susceptible  of  division,  and  had  been  divided,  arid  where 
there  was  no  trust  relation  between  the  widow  and  the  heirs, 
and  none  of  the  obligations  and  duties  growing  out  of  tliat 
relationship  were  considered.  In  this  case  there  was  but  one 
farm,  not  divisible,  or  at  least  there  is  no  proof  that  it  could 
have  been  divided,  without  ''great  injury  thereto"  or  "with- 
out prejudice  to  the  parties  interested."  In  such  cases  by  the 
express  terms  of  the  39th  section  of  the  Dower  A.ct,  "  the 
dower  may  be  assigned  of  tlie  rents,  issnesand  ])rotits  thereof, 
to  be  had  and  received  by  the  person  entitled  thereto,  as  ten- 
ant in  common  with  the  owners  of  the  estate,"  In  Lenfers  v. 
Henke,  already  cited,  it  was  held  that  where  there  was  an 
agreement  between  the  widow  and  heir  by  virtue  of  which 
each  received  a  detinite  part  of  the  rents  of  a  mine,  that  this 
was  in  effect  an  assignment  of  dower  out  of  the  rents  and 
profits.  By  our  statute,  farming  land  not  susceptible  of  divis- 
ion without  prejudice  to  the  parties  interested,  is  upon  pre- 
cisely the  same  footing  as  mining  property,  a  tavern,  or  any 
property  not  in  its  nature  divisible  was  at  the  common  law. 
The  assumption  involved  in  the  position  of  the  other  side  is, 
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that  there  can  be  no  aseignmeDt  of  dower,  except  by  metes  and 
bounds,  a  position  not  borne  out  by  the  law.  Is  the  court 
going  to  adopt  a  rule  that  will  in  all  cases  compel  guardians 
having  dower  interests  in  lands  of  their  wards  to  bring  suit  for 
assignment  by  metes  and  bounds,  regardless  of  whether  it  will 
be  to  the  advantage  of  the  ward  to  do  so  or  not?  According 
to  Lenfers  v.  Henke,  if  in  this  case  Eawson  and  the  Ground 
heirs  had  sustained  no  trust  relations,  and  they  had  been  of 
age,  and  it  had  been  agreed  that  he  should  receive  one-third, 
and  they  the  remaining  two-thirds  of  the  rents,  this  would 
have  been  an  actual  assignment  of  dower.  But  they  were 
minors,  and  he,  as  guardian,  was  under  obligation  to  collect 
their  rents,  to  lease  their  land,  pay  taxes  and  repairs,  and 
account  to  them  for  the  proceeds,  and  at  the  same  time  had  a 
right  to  his  own  part.  He  did  all  this.  What  nonsense  it  is 
under  these  circumstances  to  say  that  he  has  no  interest  in  the 
rents  because  he  failed  to  perform  a  useless  ceremony.  Here 
the  dower  has  been*  set  apart  and  measured  in  a  way  to  give 
the  guardian  his  portion  and  the  heirs  theirs,  both  measured 
by  an  exactly  correct  rule,  without  wrong  or  injury  to  anyone. 
Neither  Bonner  v.  Peterson  nor  Strawn  v.  Strawn  were  in- 
tended to  be  applied  to  produce  the  consequences  and  absurd- 
ities opposite  counsel  seek  to  deduce  from  them,  and  to  apply 
to  this  case. 

An  actual  formal  demand  has  not  been  held  necessary  in 
this  class  of  cases.  Such  is  the  language  of  Strawn  v.  Strawn. 
In  that  very  case  no  demand  was  made,  and  the  widow  had 
not  sued  for  assignment  of  her  dower,  and  yet  it  was  held  the 
circumstances  proved  were  equivalent  to  a  demand,  and  the 
widow  was  allowed  to  retain  her  third.  Neither  in  the  case 
last  cited  nor  in  Bonner  v.  Peterson  is  it  held  that  the  only 
way  in  which  a  demand  can  be  made  upon  a  minor  is  by  suit, 
but  it  is  held  in  both  those  cases,  that  the  bringing  of  a  suit 
is  a  demand.  That  is  a  proposition  we  do  not  question. 
The  rules  of  law  and  the  circumstances  of  those  cases  were 
simply  applied  so  as  to  sustain  the  claim  of  dower  in  those 
cases,  and  what  is  said  there  by  way  of  argument  to  sustain 
the  conclusions  there  reached,  should  not  be  construed  as  to 
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defeat  do^^er  in  a  case  like  the  one  at  bar.  Such  a  nee  of  the 
doctrine  of  those  cases  was  not  contemplated  or  intended  by 
the  court. 

We  may  add  that  it  has  always  been  the  practice  in  our 
County  Court,  and  in  the  other  County  Courts  of  the  State, 
so  far  as  our  ex|)crience  goes,  to  allow  rent  to  the  owner  of  the 
dower  interest  in  cases  like  the  one  under  consideration.  In 
Sabin  v.  Tunnell  heirs,  tried  in  our  County  Court,  which  was 
contested,  the  third  was  allowed  to  the  estate  of  tlie  widow, 
as  can  be  seen  from  the  files  of  that  estate.  No  appeal  was 
taken  from  the  decision.  That  the  law  was  so  understood  on 
first  trial  of  this  case,  and  that  the  raising  of  this  question  is  an 
afterthought,  is  obvious  from  the  fact  that  the  exceptions  filed 
in  the  County  Court,  though  sweeping  as  to  everything  else, 
do  not  question  Eawson's  right  to  a  third  of  the  rents.  The 
failure  to  raise  this  question  precludes  its  consideration  here 
and  now,  on  the  authority  of  Curts  v.  Brooks,  71  111.  125; 
Millard  v.  Harris,  119  111.  185  This  is  especially  true  as  to 
Brittania  S.  Ground,  who  is  of  age. 

But  the  object  and  purpose  of  Sec.  41  of  the  Dower  Act  is 
misconceived  by  opposite  counsel,  so  it  seems  to  us.  At  the 
common  law,  in  proceedings  to  assign  dower,  the  defendant 
could  not  recover  damages  for  its  detention.  The  remedy  for 
damages  was  in  equity.  The  statute  of  Merton,  20  lien.  Ill, 
Ch.  1,  gave  her  damages  for  its  detention,  and  the  right  to 
recover  such  damages  whenever  compelled  to  resort  to  her 
writ  of  dower.     Am.  &  Eng.  Enc.  of  Law,  Tit.  "  Dower." 

The  4l8t  section  of  our  Dower  Act  is  simply  the  adoption 
of  the  statute  of  Merton.  But  independently  of  the  statute  of 
Merton,  courts  of  equity,  ever  since  they  have  exercised  juris- 
diction in  dower  cases,  have  uniformly  given  an  account  for 
arrears  of  rents  and  profits.  This  question  is  ably  and  exhaust- 
ively considered  in  Keith  v.  Trapier,  1  Bailey  Eq.  Rep.  p.  68, 
from  which  we  quote : 

*^  Courts  of  equity  give  an  account  of  rents  and  profits  in 
dower,  when  no  damages  could  be  recovered  at  law  under  tlie 
statute.  In  the  case  of  Dorner  v.  Fortescue,  3  Atk.  130, 
Lord  Hardwicke  observes  that  the  court  will  give  the  dowcrees 
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profits  from  the  time,  not  of  her  demanding  it,  which  is  the 
time  from  which  she  is  to  have  it  in  her  writ  of  dower,  but 
will  give  it  to  her  from  the  time  her  title  accrued;  and  this 
although  the  statute  gives  her  damages  only  from  the  time 
of  her  demand.  Lord  Coke  says  (Ilardwicke  quoting  Coke) 
if  the  wife  have  not  requested  her  dower,  she  shall  lose  (at 
law)  the  mean  value,  and  her  damages,  but  the  course  of  this 
court  (equity)  has  been  to  assign  dower  and  univei*sally  to 
give  an  account  from  the  death  of  her  husband." 

Curtis  V.  Curtis,  2  Bro.  C.  C.  632,  Banks  v.  Sutton,  2  P. 
Wms.  719,  and  Oliver  v.  Kichardson,  9  Ves.  222,  are  all  to 
the  same  effect,  and  are  cited  and  reviewed  in  Keith  v.  Tra- 
pier,  in  which  the  following  language  is  also  used : 

"  The  decreeing  an  account  for  arrears  in  dower  seems  to 
rest  on  the  same  ground  precisely  as  the  decreeing  an  account 
for  rents  and  profits  of  real  estate.  The  practice  of  the  court 
to  give  an  account  of  rents  and  profits  does  not  depend  on  any 
statute,  but  ou  general  principles  of  equity.  Lord  Eardwicke 
puts  them  both  on  the  same  footing  in  Dorner  v.  Fortescue." 

Oor  statute  being  just  the  same  in  effect  as  the  statute  of 
Merton,  it  can  not  be  doubted  that  our  Supreme  Court  will 
follow  Lord  Hardwicke  and  Chancellor  Kent  and  the  Mary- 
land Supreme  Court  in  their  construction  of  it,  when  a  case 
calling  for  the  application  of  the  doctrines  of  equity  comes 
before  it.  The  following  cases  follow  the  doctrine  of  Keith 
V.  Trapier,  viz.:  Slatter  v.  Meek,  35  Ala.  528;  Darnall  v.  Hill, 
12  Gill  &  J.  388;  Johnson  v.  Thomas,  2  Paige  Ch.  383;  Hazen 
V.  Thurber,  4  Johns.  Ch.  603;  Herbert  v.  Wren,  7  Cranch,  370. 

Messrs.  Happy  &  Teavous  and  E.  C.  &  W.  F.  Spbingeb, 
for  defendants  in  error. 

It  has  been  held  that  a  step-father,  who  is  also  guardian,  is 
not  entitled  to  compensation  for  maintaining  the  wards  who 
are  his  step-children.     Douglas'  Appeal,  82  Penn.  St.  169. 

It  has  also  been  held  that  where  a  man  marries  a  widow 
with  children,  if  he  assume  the  relation  of  father  to  the  chil- 
dren, and  as  such  provides  them  with  board  and  clothing,  and 
in  return  has  their  labor,  he  can  not  recover  for  their  support 
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thus  furnished.  Meyer  v.  Temme,  72  111.  574;  Brush  v. 
Blanchard,  18  111.  46;  Davis  v.  Harkness,  1  Gilm.  173. 

We  contended  on  the  trial  in  the  court  below,  and  the  court 
80  held,  that  Andrew  Ilawson  was  not  entitled  to  any  part  of 
the  rente  of  the  lands  owned  bv  the  mother  of  his  wards, 
having  made  no  demand  for  the  assignment  of  his  dower; 
that  until  such  demand  the  heirs  could  not  be  put  in  default 
so  as  to  entitle  Ilawson  to  one-third  of  the  rents  by  way  of 
damages. 

Supporting  this  position,  see  Sec.  41,  Chap.  41,  111.  Stats.; 
Atkin  V.  Merrell,  39  111.  62;  B(»nner  v.  Peterson,  44  111.  253; 
Peyton  v.  Jeffries,  50  111.  143;  Strawn  v.  Sti-awn,  50  111.  256; 
T.  P.  &  W.  Ry.  Co.  V.  Curtenius,  65  111.  120;  Simpson  v.  Ham, 
78  111,  203;  Cox  v.  Garst,  105  HI.  342;  Lennehan  v.  O'Kcofe, 
107  111.  620;  Cool  v.  Jackman,  13  111.  App.  560. 

These  decisions  were  rendered  in  accordance  with  the  stat- 
utes above  referred  to,  which  Rawson's  attorneys  say  is  like, 
and  in  fact,  a  substantial  re-enactment  of  the  statute  of  Merton. 

Tlie  last  named  statute,  according  to  Washburn  on  Real 
Property,  gave  the  widow  the  right  in  an  action  against  the 
heir  for  assignment  of  her  dower,  where  she  obtained  judg- 
ment for  her  dower,  to  recover  her  damages  for  the  heir's 
failure  to  assign,  and  in  that  statute  these  damages  were  ex- 
pressly declared  to  be  "  the  value  of  the  whole  dower  from 
the  time  of  the  death  of  the  husband  unto  the  day  that  the  said 
widow  by  judgment  of  our  court  have  recovered  seizin  of  her 
dower,"  etc.     1  Wasliburn  on  Real  Property,  231. 

The  only  similarity  between  that  statute  and  ours  is  that  in 
both,  damages  are  allowed  for  failure  to  assign  dower. 

The  English  statute  limited  the  persons  against  whom  the 
damages  could  be  recovered  to  the  heir,  but  fixed  the  measure 
of  damages  to  the  full  value  of  the  whole  dower  from  the 
husband's  death:  while  our  statute  limits  the  damaijes  to  no 
class,  but  fixes  the  measure  thereof  from  tlie  time  of  demand 
and  refusal  to  assign  dower. 

Notwithstanding  this  statute  of  ours  and  the  numerous  dis- 
cussions thereon,  if  we  correctly  interpret  the  argument  of 
opposing  counsel,  they  claim: 
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First,  that  in  this  case  no  demand  and  refusal  was  necessary. 

Second,  that  if  a  demand  and  refusal  were  necessary,  they 
made  a  safiicient  demand  and  got  a  sufficient  refusal. 

Third,  that  dower  was,  as  a  matter  of  fact,  somehow 
assigned,  either  by  the  infant  heirs  or  by  their  guardian  for 
them. 

Fourth,  that  without  any  demand  or  refusal,  and  without 
any  assignment  of  dower,  the  Probate  Court  has  tlio  right  to 
give  Rawson  one-third  of  the  rents  accrued  on  the  wards' lands 
on  final  settlement  of  the  guardian^s  accounts  after  his  guard- 
ianship lias  ended. 

In  the  case  of  Bonner  v.  Peterson,  above  cited,  the  court 
decide  that  before  a  minor  heir  could  be  put  in  default  so  as 
to  entitle  the  doweress  to  one-third  of  the  rents,  there  must  be 
a  legal  demand  upon  him,  and  inasmuch  as  neither  the  guardian 
nor  the  minor  heir  could  make  a  legal  assignment  of  dower, 
the  demand  necessary  in  such  case  would  be  the  commence- 
ment of  a  suit  in  court  for  assignment  of  dower.  The  court 
further  hold  in  that  case  tliat  the  suit  commenced  must  result 
in  the  establishment  of  the  right  to  dower;  that  the  beginning 
of  a  snit  which  results  in  bein^  dismissed  is  not  such  a  demand 
as  the  law  contemplates.  We  can  see  nothing  in  the  relation- 
ship of  the  parties  in  this  case  which  exempts  the  step-father 
from  the  effect  of  that  statute. 

It  has  been  repeatedly  held  to  apply  as  between  mother  and 
children.  The  fact  that  Rawson's  interest  as  surviving  hus- 
band might  conflict  with  the  rights  and  interest  of  his  minor 
wards  made  it  more  necessary  that  a  court  should  pass  on  the 
matter  and  say  whether  the  premises  were  susceptible  of  divis- 
ion without  prejudice,  and  if  so,  what  part  of  the  land  should 
bo  set  off  for  dower.  It  was  certainly  never  contemplated  by 
the  legislature  that  a  guardian  of  minor  children  should  have 
the  right  to  make  a  bargain  with  himself  in  his  capacity  of 
dower  claimant. 

Equity  would  not  permit  one  holding  the  fiduciary  relation 
Rawson  did  to  act  in  behalf  of  his  wards  in  a  matter  where 
his  own  interests  might  conflict  with  theirs.  According  to  the 
Bonner  v.  Peterson  case  a  guardian  having  no  conflicting  inter- 
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est  in  the  matter  and  having  some  one  to  negotiate  with  beside 
bis  other  ego  ean  not  make  a  valid  assignment  of  dower. 

We  are  referred  to  the  case  of  Lenfers  v.  Ilcnke,  73  111. 
411,  in  support  of  the  doctrine  that  an  infant  heir  may  assign 
dower. 

That  case  is  not  an  authority  to  that  extent  as  applied  to 
this  State.  It  is  said  by  the  court  that  "M  common  law  tlio 
infant  heir  may  assign  dower  for  the  reason  the  widow's  claim 
is  urgent  and  necessary  for  her  immediate  support."  But  the 
question  of  minority  does  not  seem  to  havie  been  involved  in 
tliat  case.  The  court  sustained  the  assignment  of  dower  for 
the  reason  that  "  if  of  lawful  age  the  assignment  once  fairly 
made  would  bind  the  heir,"  etc.  That  case  sustained  the 
Bonner  case  to  the  effect  that  in  this  State  neither  guardian  nor 
infant  heir  can  assign  dower. 

Phillips,  J.  Plaintiff  in  error  married  the  widow  of  K. 
B.  Ground,  deceased,  who  had,  by  her  former  husband,  three 
children — Brittie,  William  and  Richie  Ground,  and  after  the 
death  of  his  wife,  which  occurred  August  25, 1879,  the  plaint- 
iff in  error  became  guardian  of  lier  children  and  entered  into 
bond  August  19,  1881.  The  plaintiff  in  error  was  married  to 
Mrs.  Ground  on  October  3, 1877,  and  on  the  8th  of  February, 
1878,  she  mortgaged  eighty  acres  of  her  real  estate  to  secure 
the  payment  of  a  note  for  §^2,000  for  money  borrowed  by 
liawson  Bros.,  a  firm  composed  of  her  husband  and  his  brother, 
but  was  not  a  party  to  the  note.  This  note  was  made  payable 
three  years  after  date,  and  bore  interest  at  the  rate  of  eight 
per  cent  per  annum,  and  is  the  note  and  mortgage  known  in 
the  evidence  as  the  Seidler  mortgage.  On  September  28, 
1878,  Mrs.  Rawson  purchased  what  is  known  as  the  Carney 
property  in  Troy  for  the  consideration  of  $2,600,  and  as 
part  of  that  consideration  assumed  the  payment  of  a  mortgage 
previously  given  by  Carney  on  the  property,  and  which  at  the 
time  of  her  purchase  amounted  to  $2,000.  The  consideration 
in  the  deed  was  $4,000,  but  the  real  purchase  price  was  $2,500. 
A  deed  to  the  proj)erty  was  executed  and  delivered  to  her,  but 
by  reason  of  a  mistake  in  the  description  another  deed  was 
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made  after  her  death  by  which  that  property  was  conveyed 
by  a  correct  description  to  Ilawson  on  February  16,  1881, 
Mrs.  Rawson,  at  the  time  of  her  death,  besides  the  Carney  lot, 
which  she  occupied  as  a  homestead,  owned  two  hundred  and 
seventy-one  acres  of  real  estate  which  was  productive.  All 
her  indebtedness  was  paid  but  $216  advanced  by  her  liusband, 
and  the  $2,000  on  the  hotnestead  secured  by  mortgage,  and 
the  note  of  Rawson  Bros,  for  $2,000,  which  was  secured  by  a 
mortgage  on  her  real  estate. 

The  firm  of  Rawson  Bros,  failed  and  made  an  assignment 
for  the  benefit  of  creditors  on  January  1,  1885;  just  before 
the  assignment  that  firm  executed  a  chattel  mortgage  on  the 
firm  property  to  secure  an  individual  debt  of  Samuel  Rawson 
to  the  amount  of  $2,000  and  the  firm  property  assigned  only 
paid  a  dividend  of  thirteen  cents  on  the  dolhir;  the  note 
secured  by  Mrs.  Rawson  had  been  due  over  three  years  at  thai 
time.  The  day  before  the  assignment,  Rawson  conveyed  his 
interest  in  the  homestead  to  his  wards.  From  tlie  time  of  his 
■  appointment  as  guardian  to  the  time  of  his  final  report  on 
April  5,  1888,  he  filed  no  inventory  and  made  no  report  as 
guardian.  On  the  filing  of  that  final  report  exceptions  were 
filed  to  the  same  and  heard  by  the  Probate  Court  and  certain 
exceptions  sustained  and  certain  others  overruled.  Corbett, 
the  successor  as  guardian  to  two  of  the  wards  who  are  yet 
minors,  and  Brittie,  who  is  now  of  age,  appealed  from  that 
part  of  the  order  overruling  exceptions,  and  Riiwson  a])i)ealed 
from  that  part  of  the  order  sustaining  exceptions.  In  the 
County  Court  seventeen  exceptions  were  filed  which  may  be 
abstracted  as,  first,  that  he  had  not  charged  himself  with  all 
the  assets  which  came  to  his  hands  as  guardian;  second,  that 
he  had  not  charged  himself  with  money  received  for  lumber 
and  ties  sold  f  roih  wards'  lands;  third,  that  he  had  not  charged 
himself  with  interest  received  on  money  of  his  wards  and  had 
failed  to  invest  $6,000  of  his  wards'  money  for  three  or  four 
years;  fourth,  that  he  failed  to  account  for  all  money  realized 
on  notes  secured  by  mortgage  on  real  estate  in  Macoupin 
County;  fifth,  that  he  failed  to  charge  himself  with  one-third 
of  cost  of  monument  for  Mrs.  Rawson  which  was  paid  for  out 
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of  his  wards'  money,  and  he  liad  promised  to  pay  one-third  of 
cost;  sixth,  that  he  failed  to  charge  himself  with  $4,000  loaned 
on  January  1,  1S85;  seventh,  tliat  he  failed  to  charge  himself 
with  $2,000  received  abont  1884,  but  paid  out  the  same  on  his 
own  indebtedness  for  wliich  the  estate  of  his  wards  were  sure- 
ties; eighth,  that  he  failed  to  manage  the  estate  frugally  and  did 
not  file  inventories,  nor  make  annual  reports  for  a  period  of 
over  eight  years,  and  during  that  time  occupied  the  real  estate 
of  the  wards,  the  liomestead,  and  charged  himself  with  no 
rent;  ninth,  excepts  to  allowance  of  commissions;  tentli, 
excepts  to  items  for  which  credit  is  asked  for  l^oard  of  wsrd; 
eleventh,  excepts  to  item  for  which  credit  is  asked  in 
exhibit  "A,"  expenditures  on  account  of  farm  lands;  twelfth, 
excepts  to  items  for  which  credit  is  asked  in  exhibit  "B  "  for 
clothing,  money,  etc.;  thirteenth,  excepts  to  item  for  which 
credit  is  asked  in  exhibit  "C"  for  clothing,  etc.;  fourteenth, 
excepts  to  the  credit  asked  for  the  payment  of  the  notes  and 
mortgage  on  the  homestead;  fifteenth,  excepts  to  item  for 
which  credit  is  asked  for  an  attorney's  fee  paid  by  guardian 
in  and  about  the  making  of  reports,  etc.;  sixteenth,  is  general; 
seventeenth,  is  general. 

When  the  cause  came  for  trial  in  the  Circuit  Court  there  was 
an  amendment  to  the  report  by  the  guardian  asking  credit  for 
the  payment  of  the  Seidler  mortgage  and  thereupon  by  leavo 
of  court  additional  exceptions  were  filed  which  are  substantially: 
Eighteenth,  except  to  credit  asked  for  the  payment  of  the 
Seidler  mortgage;  nineteenth,  that  the  guardian  has  failed 
to  charge  himself  with  rents  received  other  than  the  homestead 
and  failed  to  charge  himself  with  interest.  The  accounts  witli 
each  of  the  three  wards  are  incorporated  in  this  record,  and  in 
discussing  the  facts  of  the  case  we  will  do  so.  without  applying 
them  to  each  account  separately  except  when  it  is  necessary  so 
to  do. 

The  Circuit  Court  sustained  exceptions  numbered  one,  two, 
three,  five^  six,  eight,  fifteen  and  nineteen,  and  overruled 
exceptions  numbered  four,  seven,  nine,  ten,  eleven,  twelve, 
thirteen,  fourteen  and  eighteen,  and  charged  the  guardian  in 
favor  of  Brittania  with  $517.06,  William  T.  $812.48,  and 
Richie  $1,944.25. 
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Tlie  order  overruling  tbe  exceptions  was  excepted  to  by 
defendants  in  error,  who  filed  their  appeal  bond  on  Juno 
4,  1889,  and  the  order  sustaining  exceptions  was  excepted  to 
by  plaintiff  in  error,  who  sues  out  this  writ  of  error,  and  brings 
the  record  to  this  court  and  assigns  error  {herein,  and  the 
defendants  in  error  assign  cross-error.  But  one  record  is 
before  the  court. 

As  a  matter  of  practice,  each  item  in  an  administrator's 
account  rendered,  is  a  separate  claim  depending  on  its  own 
merits,  and  as  to  each  item  the  judgments  are  separate.  Mor- 
gan V.  Morgav,  83  111.  196.  The  same  principle  would  apply 
to  a  guardian's  report. 

It  was  held  in  Harris  v.  Millard,  17  III.  App.  512,  that  an 
appellee  would  have  no  right  to  assign  cross-errors  except  on 
the  subject-matter  properly  before  the  court  for  review,  and 
holding  that  on  trials  of  appeals  from  the  Circuit  Court  to 
this  court  the  same  principle  applies  as  in  appeals  from  the 
Count}'  to  the  Circuit  Court.  In  that  case,  where  the  executor 
appealed  from  an  order  sustaining  an  exception,  the  right 
to  assign  cross-error  in  overruling  an  exception  was  denied  to 
appellee. 

In  Harding  v.  Larkin,  41  111.  413,  it  was  held  that  one 
party  may  prosecute  a  writ  of  error,  and  the  other  appeal  from 
the  same  judgment,  and  both  progress  at  the  same  time. 
We  see  no  reason  why  both  proceedings  may  not  be  incor- 
porated in  one  record,  and  hold  they  may.  Tlie  report  of  the 
guardian  as  originally  filed  showed  in  his  hands  belonging^  to 
William  $504.43  and  to  Richie  $681.64,  and  that  Brittania 
was  indebted  to  the  guardian  in  the  sum  of  $458.58.  He 
subsequently  amended  the  report  so  as  to  charge  himself  with 
the  sum  of  $13.33  for  each  of  his  wards,  as  money  received 
from  the  sale  of  lumber  from  the  land  of  wards.  A^fter  the 
appeal  was  taken  to  the  Circuit  Court  the  guardian,  at  the  in- 
stance and  request  of  his  securities,  asked,  for  a  further  credit 
from  each  ward,  the  sum  of  $693.45,  being  for  money  paid  on 
the  Seidler  mortgage,  and  to  which  the  eighteenth  exception 
applies. 

The  evidence  shows  that  on  February  11,  1882,  the  guard- 
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ian  received  a  check  from  the  master  in  chancery  of  Madison 
County  for  the  sum  of  $4,863.69,  and  on  March  12,  1883,  he 
received  a  check  from  the  same  officer  for  $1,969.32;  these  two 
sums  belonged  to  his  wards,  being  inherited  from  the  estate  of 
their  grandmother,  and  are  spoken  of  in  tlie  testimony  as  the 
Taylor  fund.  Xeither  check  was  collected  by  the  guardian  until 
the  1st  of  January,  1885,  when' he  placed  the  two  checks  in 
the  hands  of  his  attorney,  John  6.  Irwin,  to  loan  the  same.  He 
loaned  this  money,  or  the  greater  part  thereof,  and  collected 
interest  to  the  amount  of  $1,071.49.  The  father  of  the  wards, 
at  the  time  of  his  death,  held  certain  notes  sedlired  by  mort- 
gage on  land  in  Macoupin  County,  which  notes  were  converted 
into  money,  and  on  April  3\\  1880,  the  guardian  received  from 
that  source  $1,116.39.  J.  G.  Irwin  had  collected  certain 
moneys  from  the  investment  in  Macoupin  County,  and  on 
December  20,  1879,  paid  the  guardian  $206.59.  The  wards 
had  an  interest  in  real  estate  in  Edwardsville,  which  was  sold, 
and  from  that  source  the  guardian  received  on  tlic  4th  of  Jan- 
uary, 1882,  the  sum  of  $2,250.  At  the  .time  of  the  death  of 
Mrs.  Rawson  she  held  certain  notes  which  the  evidence  shows 
were  for  the  rent  of  land  to  thereafter  accrue,  the  rents 
accruing  and  becoming  due  after  her  death,  and  by  the 
descent'of  the  land  to  the  children  the  rents  accrued  to  them. 
Rawson  was  administrator  of  his  deceased  wife,  and  as  such 
administrator  claimed  to  be  entitled  to  one-third  of  those  notes, 
and  to  his  report  as  such  administrator  exceptions  were  filed, 
and  on  the  adjudication  on  those  exceptions,  the  notes  were 
adjudged  to  be  the  exclusive  property  of  his  wards,  and  from 
that  adjudication  he  has  prot-ecuted  no  appeal,  and  by  that 
adjudication  it  was  adjudged  he  had  possession  of  the  notes 
as  guardian. 

The  amount  of  those  notes  was  $1,760;  rents  were  collected 
by  the  guardian  in  1879,  $403.08;  in  1880,  $233.49;  in  1881, 
$714.78;  in  1882,  $1,054.44;  in  1883,  $1,058.24;  in  1884, 
$488.19;  in  1885,  $1,158.45;  in  1886,  $707.69;  in  1887,  $36.66. 
The  evidence  also  shows  that  he  collected  in  October,  1886, 
of  Smith,  a  tenant  on  the  land,  the  sum  of  $116,  for  which 
he  executed  a  receipt  and  which  item  is  not  included  in  any  of 
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the  items  testified  to  by  him  as  being  sliown  by  his  books;  the 
rent  thus  collected,  from  this  evidence  it  may  be  faii-ly  assumed, 
is  inclusive  of  the  amount  of  the  .notes.  It  is  also  shown 
the  proceeds  of  lumber  sold  were  received  to  the  amount  of 
$40.  The  fact  is  shown  that  the  guardian  received  on  February 
11,  lS82,the  sum  of  $4,863.69,  and  on  the  12th  day  of  March, 
1883,  the  sura  of  $1,969.32,  which  was  not  invested orloaned  but 
permitted  to  remain  in  bank  until  January  1,  1885.  There  is 
no  evidence  in  the  record  showing  any  effort  on  the  part  of 
the  guardian  to  loan  tliis  money,  or  tending  to  show  that  a 
loan  thereof  tould  not  have  been  effected.  The  failure  to 
attempt  to  loan  it  is  a  neglect  of  duty  on  the  part  of  the 
guardian  to  such  an  extent  as  to  make  him  liable  for  interest, 
and  as  sixty  days  from  the  time  of  its  receipt  would  be  a  rea- 
sonable time  to  eflFect  a  loan  of  the  same,  he  sliould  be  charged 
interest  on  each  of  those  sums  from  sixty  days  after  their  re- 
ceipt until  the  1st  of  January,  1885,  when  he  placed  the  same 
in  the  hands  of  Irwin;  and  for  interest  on  these  sums  he  should 
be  charged  at  the  rate  of  six  per  cent  per  annum,  and  should 
have  been  charged  in  his  report  with.  $987.98  on  that  ac- 
count. It  appears  from  the  testimony  of  the  guardian  that 
the  Seidler  note  and  mortgage  were  transferable  to  Smith,  a 
tenant  on  the  wards'  lands,  and  as  testified  by  the  guardian  the 
interest  on  that  mortgage  was  deducted  from  the  rent  owing  by 
Smith,  and  kept  out  of  the  rent  unf  il  that  mortgage  was  paid 
off  by  Irwin  out  of  the  funds  of  the  wardsin  his  hands.  The 
amount  paid  by  Irwin  on  that  mortgage  was  $2,106.80,  and 
was  paid  some  time  .after  January  term,  1885,  of  the  Madison 
Circuit  Court. 

Those  notes  bore  interest  at  eiglit  per  cent  and  the  amount 
of  the  principal  was  $2,000.  All  the  interest  but  $106.80, 
was  deducted  out  of  rents  for  a  period  of  seven  years;  and 
rents  to  the  amount  of  $1,013.20,  were  never  collected,  but 
applied  on  that  interest.  The  total  amoun-t  of  interest  so  paid 
on  that  note  was  $1,120,  and  he  should  also  account  for  interest 
on  that  $2,000  from  the  12th  of  February,  1885,  to  the  time  of 
the  presentation  of  his  report  in  January,  1888,  at  the  rate 
of   six   per  cent   per  annum,  which   would  amount   to   the 
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sum  of  $350.  The  guardian  was  in  possession  of  iirm 
property  which  he  used  to  secure  the  debt  of  an  individ- 
ual member  of  the  <firm,  and  at  that  time  the  firm  had 
procured  money  on  the  security  of  land  that  belonged  to  these 
wards,  and  finally  when  the  insolvent  estate  of  that  firm  paid 
thirteen  cents  on  the  dollar  it  does  not  ap|>ear  that  any  charge 
is  made  to  the  guardian  for  that  sum.  lie  is  claiming  as 
allowance  for  board  of  these  wards  to  the  amount  of  $2,820, 
and  for  commissions,  the  sum  of  $789.  These  amounts  are 
embraced  in  certain  exceptions  we  will  hereafter  allude  to. 
It  appears  the  homestead  was  purchased  on  credit  by  Mrs. 
Kaweon  and  the  same  was  subject  to  an  incumbrance  which 
the  guardian  claims  amounted  to  $2,000;  he  renewed  the  loan 
at  a  cost  of  about  $40,  and  paid  interest  over  $160,  and  the 
cash  payment  of  $500  made  by  him,  and  he  asked  to  be  cred- 
ited with  the  sum  of  $2,702.45  on  his  account  so  incurred  in 
paying  for  that  homestead.  There  is  no  evidence  in  this  rec- 
ord that  places  its  value  to  exceed* the  sum  of  $2,500;  as  sur- 
viving husband  he  claims  a  dower  and  homestead  interest 
therein,  and  by  some  arrangement  made  with  the  attorney 
representing  the  present  guardian  and  the  ward  who  has  since 
become  of  age,  he  is  to  receive  for  that  interest  the  sum  of 
$800.  No  exception  brings  that  item  before  us.  If,  however, 
the  wards  paid  the  full  ])urchase  price  we  do  not  see  on  wliat 
his  dower  or  homestead  interest  could  find  a  basis.  These 
large  sums  of  money  claimed  by  him  are  suflicient  to  enable 
him  to  pay  oflF  a  mortgage  that  was  given  to  secure  a  debt  of 
a  firm  of  which  he  was  a  member.  He  could  have  had  the 
partnership  assets  marshaled  and  had  precedence  of  this 
indebtedness  over  an  individual  debt  of  another  member  of 
the  firm.  The  fact  that  the  chattel  mortgage  was  given  to 
secure  that  individual  debt  because  of  a  fear  that  a  criminal 
prosecution  might  be  instituted  against  the  other  member  of 
the  firm,  can  not  be  heard  as  an  excuse  for  not  discharging  a 
trust  of  this  character. 

We  hold  that  the  guardian  is  liable  for  the  amount  of  prin- 
cipal and  interest  paid  on  the  Seidler  mortgage.  From  the 
death  of  his  wife  until  1887  the  guardian  occupied  the  home- 
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stead;  he  married  a  second  time  in  1881.  From  the  death  of 
his  wife  until  in  1887,  while  he  so  occupied  that  homestead, 
the  wards  made  their  home  with  him;  it  is  from  the  evi- 
dence apparent  that  he  treated  them  with  the  utmost  kindness 
and  extreme  liberality.  The  mother  of  these  children  had 
requested  that  he  should  keep  them  together  as  one  family. 
In  doing  so,  it  was  necessary  to  occupy  the  house,  and  while 
60  occupying  it  he  should  not  be  required  to  pay  rent.  It  also 
appears  that,  while  claiming  in  his  evidence  for  taxes  and 
repairs  on  the  house,  it  is  not  embraced  as  a  charge  in  his 
account  Had  he  credit  for  taxes,  repairs  and  labor  in  and 
about  the  homestead,  he  might  well  bo  required  to  pay  rent, 
but  his  account  contains  no  credit  of  that  character.  It  fur- 
ther appears  that  a  tombstone  was  erected  at  the  grave  of  the 
mother  of  his  wards,  and  he  promised  to  pay  one-third  of  the 
cost  of  the  same.  He  had  been  the  administrator  of  her 
estate  and  had  paid  out  for  that  tombstone  $250  and  advanced 
xnoney,  as  administrator,  in  excess  of  what  he  received,  to  tho 
amount  of  $216.21,  which  he  asks  to  be  credited  for  in  his 
account  with  the  wards.  No  exception  is  taken  to  the  same 
further  than  to  ask  that  his  promise  be  complied  with  to  the 
extent  of  paying  the  amount  promised  on  the  tombstone,  in 
sustaining  the  exception  to  the  report  which  presented  that 
question,  there  was  not  error,  and  there  should  be  deducted 
from  the  balance  due  the  administrator  the  sum  of  §83.33,  one- 
third  the  cost  of  the  tombstone.  We  believe  these  items  as 
discussed  are  all  that  go  to  make  up  the  amounts  which  would 
properly  be  charged  to  the  guardian,  and  the  first,  second,  third 
and  fifth  were  properly  sustained,  and  so  much  of  the  eighth 
which  chargiBS  neglect  in  the  management  of  the  estate,  was 
properly  sustained.  The  seventh  and  eighteenth  are  substan- 
tially the  same,  having  reference  to  the  Seidler  mortgage,  and 
it  was  error  to  overrule  exceptions  thereto. 

The -fourteenth  exception  was  as  to  the  note  on  the  home- 
stead, and  was  erroneously  sustained.  The  guardian  asks 
credit  for  the  sum  of  $300  as  an  attorney*s  fee,  paid  John  G. 
Irwin  in  and  about  the  duties  of  the  guardian  and  the  making 
this  report.     His  failure  to  file  an  inventory  and  make  annual 
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reports  was  the  principal  cause  of  the  intricate  and  complex 
character  in  which  the  accounts  are,  and  to  his  neglect  the 
great  labor  required  in  attending  to  the  matter  is  owing,  and 
the  wards  ought  not  to  be  comi>e]led  to  paj'  for  that  service. 
The  fifteenth  exception  was  properly  sustained.  It  does  not 
appear  from  the  evidence  in  this  record  that  the  guardian 
failed  to  report  the  amount  of  money  realized  from  tlie  invest- 
ment in  Macoupin  County,  and  in  overruling  the  iourth 
exception  there  was  not  error.  The  rule  is  well  established 
that  when  a  step-father  takes  the  step-child  into  his  family 
as  a  member,  and  services  are  rendered  by  the  child  and 
accepted,  there  is  no  liability  on  the  part  of  the  child  for 
board.  In  the  settlement  of  estates,  and  the  accounting  of 
guardians,  the  rule  is  also  establislied  that  equitable  rules  will 
be  applied;  the  facts  of  this  case  are  such  that  we  have  no 
hesitancy  in  holding  that  equitably  this  guardian  is  entitled  to 
pay  for  the  board  of  these  children;  he  complied  with  the 
request  of  their  mother  and  kept  them  together  as  one  fam- 
ily, and  during  a  portion  of  the  time  he  was  financially 
embarrassed,  and  they  with  an  estate,  that  it  would  be  mani- 
festly unjust  to  require  him  to  bear  the  burden  of  their  care 
and  support,  and  the  amount  charged  is  shown  to  be  reasona- 
ble; and  it  was  not  error  to  overrule  the  tenth  exception. 
The  twelfth  and  thirteenth  exceptions  are  to  items  furnished 
for  clothing,  money,  etc.,  during  a  portion  of  the  time  the 
children  were  at  school,  and  taking  into  consideration  their 
education  and  position  in  society,  the  amounts  furnished, 
while  exceedingly  liberal,  are  not  improper,  and  these  excep- 
tions were  properly  overruled.  Objection  is  made  to  the 
allowance  of  commissions.  The  evidence  shows  service  in 
and  about  the  renting  of  land,  and  the  collection  of  rents,  and 
that  certain  duties  were  performed;  that  compensation  should 
be  made,  and  to  the  extent  that  commissions  are  asked,  we 
hold  that  there  was  not  error  in  overruling  the  ninth  excep- 
tion. 

The  eleventh  exception  is  an  objection  to  the  item  in  exhibit 
"A,"  showing  the  expenditure  in  and  about  the  farm,  and 
taxes;  there  is  no  evidence  to  show  that  any  charge  therein 
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16  improper;  the. evidence  of  the  gnardian  is,  the  expenditures 
were  made  as  charged  and  were  reasonable  and  proper;  and 
it. was  not  error  to  overrule  the  eleventh  exception.  From 
the  amount  of  rents  collected  from  the  farm  and  reported  by 
the  guardian  he  asked  to  be  credited  with  one-third  thereof 
as  belonging  to  him  by  vu'tue  of  his  right  of  dower  in  the 
real  estate  of  his  deceased  wife.  The  fee  of  the  lands  was  in 
the  wards,  and  as  to  them  damages  for  non-assignment  of  dower 
C5an  only  be  had  from  the  date  of  filing  a  petition  for  assign- 
ment of  dower.     Bonner  v.  Peterson,  44  111.  253. 

Until  a  demand  is  made  Rawson  would  be  entitled  to  no 
part  of  the  rents,  and  occupying  the  position  of  guardian,  no 
demand  could  be  made  on  any  one  that  could  assign  dower, 
as  he  could  not  act  for  himself  in  demanding  dower  of  him- 
self in  the  fiduciary  relation  that  exists  liere.  He  is  not 
entitled  to  one-third  the  rents  of  the  faiTn  lands.  Sec.  41, 
Chap.  41,  111.  Stats.;  Atkins  v.  Merrell,  39  111.  62;  Peyton  v. 
Jeffries,  50  111.  143;  Strawn  v.  Strawn,  50  111.  256;  T.  P.  & 
W.  Ey.  Co.  V.  Curtenius,  65  111.  120;  Simpson  v.  Ham,  78 
111.  203;  Cox  V.  Garst,  105  111.  342;  Lennehan  v.  O'Keefe, 
107  111.  620;  Cool  v.  Jackman,  13  111.  App.  560.  The  credit 
asked  by  the  guardian  of  one-third  the  rents  could  not  be 
allowed.  It  ia  urged,  however,  that  that  exception  could  not 
be  considered  as  it  was  not  filed  in  the  County  Court.  Xo 
objection  appears  in  the  record  to  have  been  made  at  that 
time,  and  in  the  assignment  of  errors  in  this  court  as  made  by 
plaintiff  in  error  that  question  is  not  presented;  we  must  con- 
sider the  question  as  it  appears  in  the  record. 

The  guardian,  as  surviving  husband,  not  being  entitled  to 
any  part  of  the  rents  of  the  farm  lands  because  of  no  demand 
for  assignment  of  dower,  it  would  follow  as  a  necessary  conse- 
quence that  he  would  not  be  liable  for  any  part  of  the  expend- 
iture in  keeping  up  the  affairs  of  the  farm  improvements  and 
the  taxes  thereon,  and  we  are  disposed  to  include  as  within 
the  nineteenth  exception  the  credit  claimed  for  one-third  the 
rents  and  the  assumption  of  one-third  the  expense  included  in 
exhibit  "  A,"  in  and  about  the  repair  of  the  farm,  and  the  taxes 
thereon,  and  that  the  taxes  of  1879,  as  shown  in  the  reports, 
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are  all  to  be  treated  as  one  transaction,  on  which  the  statement 
of  the  account  is  attempted  to  he  made,  and  hold  that  while 
not  being  entitled  to  credit  for  rents  as  a  dower  interest,  he  is 
not  liable  for  taxes  and  expenses  incurred  on  t\ve  farm,  and 
that  all  three  of  these  items  are  embraced  in  the  nineteenth 
exception  and  it  was  not  error  to  sustain  the  same.  The  tenth 
and  seventeenth  exceptions  are  general  in  their  character  and 
are  covered  by  what  is  said  of  the  other  exceptions.  The 
account  as  thus  stated  would  show  that  the  guardian  has 
received  and  is  liable  to  account  for  the  sum  of  $17,657.98,  and 
Ijad  in  his  hands  for  each  of  his  wards  the  sum  of  $5,885.99; 
and  that  he  should  be  charged  on  William's  account  witli 
$5,885.99,  and  sliould  be  credited  with  one-third  balance  due 
administrator,  less  one-third  the  cost  of  tombstone  §       44  29 

Commission  of   guardian 263  00 

Board,  lodging  and  washing   from  September  1, 

1879,  to  September  1,  1884 781  00 

Board,  lodging  and  washing  from  September  1, 

1884,  to  September  1,  1886 312  00 

One-third  real  estate  expenses  as  per  exhibit  "  A  "        536  65 

Expenditures  as  per  exhibit  ''  B  " 601  66 

Account  of  ward  with  Rawson  Bros.,  as  per  exhibit 

'•C" 116  85 

One-third  of  interest  in  homestead,  as  j>er  agree- 
ment         266  66 

One-third  the  amount  paid  on  the  homestead.. ..         900  85 

One-third  the  taxes  for  1879 55  73 

One-third  amount  paid  Krome  and  Hadley 10  00 

$3,888  59 

Balance  due  William 1,997  40 

In  his  account  with  Brittania  he  should  be  charged 
with  $5,885.99,  and  should  be  credited  with 
one-third  balance  due  administrator  less  one- 
third  the  cost  of  tombstone $      44  29 

Commission  of  guardian 263  00 

Board,  lodging  and   washing   from  September  1, 

18S9,  to  September  1, 1884 781  00 

Board  and  clothing  during  vacation  of  1885  and 

1886 63  00 
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Oue  third  the  real  estate  expenses  as  per  exhibit 

"  A  " 536  65 

Expenditures  as  per  exhibit  *•  B" 1,783  36 

Account  of  ward  with  Kawson  Bros,  as  per  exhibit 

"C".. 207  05 

One-third  of  interest  in  homestead  as  per  agree- 
ment   266  66 

One-third  the  amount  paid  on  the  homestead 900  85 

One-third  the  taxes  for  1879 55  73 

One-third  amount  paid  Krome  and  Hadlej JO  00 

$4,911  59 

Balance  due  ward  Brittania 974  40 

In  Ills  account  with  Kichie  he  should  be  charged 
wnth  $5,885.99, and  should  be  credited  with  one- 
third  the  balance  due  administrator  less  one- 
third  the  cost  of  tombstone 44  29 

Commission  of  guardian 263  00 

Board,  lodging  and  washing  from   September  1, 

1879,  to  September  1,  1884 781  00 

Board,  lodging  and    washing   from  September  1, 

1884,  to  March  2,  1887 402  00 

One-third  the  real  estate  expenses  as  per  ex- 
hibit "A" 536  65 

Expenditures  as  per  exhibit  ^'B  " 375  04 

Account  of  ward  with  Eawson  Bros,  as  per  ex- 
hibit "  C  " 136  15 

One- third  of  interest  in  homestead  as  per  agree- 
ment          266  66 

One-third  the  amount  paid  on  the  homestead 900  85 

One-third  the  taxes  for  1879 55  73 

One-third  the  amount  paid  Krome  and  Iladley. ...  10  00 

$3,771  37 

Balance  due  ward  Richie $2,114  62 

It  follows,  therefore,  that  the  judgment  as  found  for  each 
of  the  several  wards  was  erroneous.  The  findings  of  the  Cir- 
cuit Court  are  in  part  affirmed  and  in  part  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Affirmed  171  part  (uid  reversed  in  part  and  remanded. 
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Mortimer  Millard. 

Accident  Insurance—PoUctf—CohdUions— Injury  Received  While  Fights 
ing. 

1.  The  fact  that  a  person  insured  in  an  accident  insurance  company 
engaged  in  a  fight,  though  he  himself  was  not  the  aggressor,  brings  his 
injury,  received  as  the  result  thereof,  within  a  condition  in  the  policy  pro- 
viding that  it  would  not  cover  accidental  injuries  resulting  from,  or  caused 
directly  or  indirectly,  wholly  or  in  part,  by  fighting. 

2.  Where  such  company  contracts  to  indemnify  a  person  injured  for  loss 
of  time  when  wholly  disabled  from  attending  to  his  ordinary  business,  there 
can  be  no  recovery,  the  injury  being  so  slight  as  not  to  seriously  interfere 
with  the  prosecution  thereof. 

8.  This  court  reverses  the  judgment  for  the  plaintiff  in  the  case  pre- 
sented, he  being  an  attorney  whose  thumb  was  injured  during  an  alterca- 
tion, said  injury  interfering  in  only  a  slight  degree  with  the  practice  of 
his  profession. 

[Opinion  filed  February  26, 1892.] 

Appeal  from  the  City  Court  of  East  St.  Louie,  Illinois; 
the  Hon.  B.  H.  Canby,  Judge,  presiding. 

Messrs.  W.  C.  &  J.  C.  Jones,  Fbanklin  A.  MoConaughy, 
and  W.  B.  Smith,  for  appellant. 

« 
Mr.  L.  H.  HiTE,  for  appellee. 

Phillips,  P.  J.  The  appellee  was  insured  in  the  appellant 
company,  he  being  an  attorney  by  occupation,  in  the  sum  of 
$25  per  week  against  loss  of  time,  not  exceeding  twenty-six 
consecutive  weeks,  resulting  from  bodily  injuries  effected 
through  means  as  aforesaid,  other  than  such  as  shall  result  in 
the  loss  of  one  or  both  hands,  feet  or  €yes,  which  shall,  inde- 
pendently of  all  other  causes,  immediately , wholly  and  continu- 
ously disable  him  from  transacting  any  and  every  kind  of  busi- 
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iiess  pertaining  to  his  occupation  above  stated.  The  policy 
further  provides  that  "  the  insurance  under  this  certificate 
shall  not  extend  to  or  cover  accidents,  injuries  or  death  result- 
ing from,  or  caused  directly  or  indirectly,  wholly  or  in  part, 
by  fighting  or  wrestling,  nor  extend  to  or  cover  intentional 
injuries  inflicted  by  the  insured  or  any  other  person."  The 
policy  further  provides  that  the  payment  of  this  insurance  is 
conditioned  upon  the  money  being  realized  from  assessments 
upon  the  members  of  the  association.  While  this  policy  was 
in  force  in  January,  1889,  the  plaintiflE  became  engaged  in  an 
altercation  with  one  Cockerell,  and  blows  passed  between  them. 
Cockerell  was  the  aggressor,  and  m  reply  to  a  remark  of  Mil- 
lard's, struck  him,  and  during  or  immediately  following,  and  as 
a  result  of  this  altercation,  the  plamtiff  partially  fell  and  caught 
the  thumb  of  his  right  hand  on  a  chair  and  injured  the  same, 
and  for  about  twenty -six  weeks  was  unable  to  use  that  hand. 
During  the  time  he  was  suflEering  with  his  hand  he  was,  during 
ofiice  hours,  at  his  office  or  in  coiu't  engaged  in  the  business  of 
his  profession.  A  trial  was  had  resulting  in  a  verdict  for  $550. 
A  motion  for  a  new  trial  being  overruled  the  defendant  brings 
the  record  to  this  court. 

Under  the  certificate  of  insurance  in  this  case,  it  is  stated 
that  the  insurance  under  that  certificate  shall  not  extend  to  or 
cover  accidental  injuries  resulting  from,  or  caused  directly  or 
indirectly,  wholly  or  in  part,  by  fighting.  That  the  injury  to 
plaintiflE  resulted  directly  or  indirectly  from  the  fact  of  the 
altercation  between  him  and  Cockerell  is  clearly  shown  by  the 
evidence  in  this  record,  and  this  whether  the  injury  occurred 
during  or  immediately  following  the  struggle.  The  fact  that 
the  assured  engaged  in  a  fight,  though  he  himself  was  not  the 
assaulting  party,  is  clearly  within  the  meaning  of  the  terms  of 
the  policy  as  excluding  injuries  so  received  from  its  operation 
and  insurance  as  being  caused  by  fighting  or  being  intention- 
ally inflicted  by  another.  Travelers  Ins.  Co.  v.  McConkey, 
127  n.  S.  661;  Huntcraft  v.  Travelers  Ins.  Co.,  37  Ky.  300. 

The  evidence  shows  that  after  the  injury,  and  during  the 
time  that  indemnity  is  claimed  under  this  policy,  the  plaintiflE 
was  at  his  office  during  ofiice  hours  and  attending  to  profes- 
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fiional  business,  advising  clients^  accepted  employment  as 
attorney,  commenced  suits,  and  he  does  not  remember, to  have 
refused  to  accept  employment  as  an  attorney  during  that  time 
on  account  of  tlie  injury,  and  in  reply  to  the  question  as  to 
what  extent  he  was  disabled,  the  plaintiff  repliedj  "Simply  to 
tlie  extent  of  not  being  able  to  use  my  hand,  that  is  all." 
That  the  injury  to  the  liand  was  severe,  and  that  the  plaintifiE 
suffered  much  pain  is  sliown*  Is  such  injury  to  the  extent 
shown  by  this  evidence  within  the  terms  of  this  policy?  Tlie 
clause  of  the  policy  is,  "  That  indemnity  is  to  be  paid  for  the 
loss  of  time  resulting  from  bodily  injuries  which  shall,  inde- 
pendently of  all  other  causes,  immediately,  wholly  and  con- 
tinuously disable  from  the  transaction  of  any  and  every  kind 
of  business  pertaining  to  his  profession  as  an  attorney  at  law." 
Construing  this  contract  as  the  parties  made  it,  an  injury  that 
did  not  wholly  and  continuously  disable  assured  from  the 
transaction  of  any  kind  of  business  pertaining  to  his  profes- 
sion, is  not  within  the  terms  of  the  policy. 

The  undertaking  of  the  defendant  was  not  to  indemnify 
against  pain  or  inconvenience,  but  for  loss  of  time  when  wholly 
disabled  from  attending  to  his  professional  business;  and  it  can 
not  be  said  that  an  injury  to  plaintiff's  hand,  and  pain  and  dis- 
comfort resulting  from  the  injury,  wholly  disabled  him  from 
the  prosecution  of  the  duties  of  his  profession.  His  own  evi- 
dence shows  it  did  not  do  so,  and  his  right  to  the  indemnity 
is  not  shown  by  the  evidence  in  this  record.  Knapp  v.  Pre- 
ferred Mutual  Association,  24  N.  Y.  St.  Rep.  882;  Lyon  v. 
Railway  Pass.  Ins.  Ass'n,  40  Iowa,  638;  Rhodes  v.  Rail  Way 
Pass,  Ins.  Co.,  5  Lansing,  77;  Loveland  v.  The  Fidelity  & 
Casualty  Company  of  N.  Y.,  67  Wis.  174. 

In  the  case  last  cited,  it  is  said  :  "  The  cause  was  submitted 
to  the  jury  on  the  theory  that  it  was  the  object  of  the  policy 
to  insure  the  plaintiff  against  accident,  and  to  pay  the  plaintiff 
what  the  company  had  agreed  to  pay  for  the  accident  he  had 
received,  if,  by  that  accident,  he  had  been  disabled  in  any  way 
from  prosecuting  the  business  in  which  he  was  engaged;  that 
it  was  to  indemnify  the  plaintiff  for  his  want  of  capacity  to 
prosecute  the  business  in  which   he  was  engaged,  that  the 


Fourth  District — August  Term,  1891.      151 

Telford  v.  Patton, 

plaintiff  was  entitled  to  recover  at  the  rate  agreed  on  in  the 
policy  for  such  time  as,  bj  reason  of  such  accident,  he  was 
rendered  wholly  unable  to  do  his  accustomed  labor,  that  is,  to 
do  substantixilly  ail  kinds  of  his  accustomed  labor  to  sonic 
extent" 

The  Supreme  Court  of  Wisconsin  held  the  charge  improper 
and  say  :  "  The  plaintiff's  right  to  recover  is  necessarily 
restricted  to  the  time  he  was  wholly  disabled  and  prevented 
from  the  prosecution  of  any  and  every  kind  of  business  per- 
taining to  his  occupation." 

The  second  instruction  given  for  the  plaintiff  was  :  "  If  it 
appears  from  the  evidence  that  the  plaintiff  was  not  able  to  do 
all  the  substantial  acts  necessary  to  be  done  in  the  prosecu- 
tion of  his  business  on  account  of  the  injury  he  received,  then 
he  was  wholly  disabled  within  the  meaning  of  the  policy." 
The  instruction  is  broaier  tlian  the  terms  of  the  policy  would 
authorize.  While  inability  to  write  would  be  exceedingly 
inconvenient  to  an  attorney  who  had  been  engaged  in  practice 
for  years,  yet  it  would  not  be  a  total  disability  from  attending 
to  certain  duties  of  his  profession,  and  tlie  instruction  that  if 
the  plaintiff  could  not  do  all  substantial  acts  necessary  to  bo 
done  in  the  prosecution  of  his  business,  he  was  wholly  disabled, 
is  erroneous.     The  judgment  is  reversed. 

Jud(jment  rciicrsed. 


Matthew  Telford 

V. 

Livonia  J.  Patton. 


Gift  ft— Moneys  Deposited  in  Bank  in  Name  of  Another— Certificate  of 
Deposit — Replevin. 

1.  The  title  of  the  money  in  all  general  deposits  passes  to  the  bank  in 
which  it  is  placed. 

2.  Where  money  is  deposited  in  a  bank  and  its  certificate  of  dopo«it  is 
received  by  the  depositor,  it  providing  for  payment  of  the  same  within  a 
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time  Dam»'d  to  another,  such  other  is  entitled  thereto  nt  the  expiration 
thereof,  altbouflfh  the  certificUe  remains  in  the  bands  of  the  depositor. 

8.  Acceptance  of  the  ffift  by  the  person  in  v^hose  name  the  certificate 
was  made  out,  will  be  presumed,  althou(?h  the  depositor  dies  with  the  same  in 
his  possession,  it  having  never  been  delivered. 

[Opinion  filed  Fobrnary  26,  1892.] 

Appeal  from  the  Circuit  Court  of  Jefferson  County;  the 
Don.  C.  S.  Conger,  Judge,  presiding. 

Messrs.  Albkbt  Watson  and  Geobob  B.  Leonard,  for 
appellant 

Messrs.  F.  F.  Noleman  and  Casey  &  Dwiqut,  for  appellee. 

SAMi»i.E,  J.  This  suit  was  brought  in  replevin  by  Livonia 
J.  Patton  against  Matthew  Telford,  who  was  the  adminis- 
trator of  Samuel  Telford,  deceased,  and  as  such  came  into  the 
possession  of  certain  property  claimed  by  the  plaintiflF.  It 
appears  from  the  evidence  that  on  May  1,  1889,  Samuel  Tel- 
ford deposited  in  the  First  National  Bank  of  Springfield,  Mo., 
the  sum  of  $2,600,  receiving  therefor  a  certificate  of  deposit 
in  words  and  figures  following,  viz.:  "First  National  Bank 
of  Springfield,  Mo.,  May  1, 1889.  L.  J.  Patton  has  deposited 
in  this  bank  82,600,  payable  to  the  order  of  iiimself,  in  cur- 
rent funds,  on  return  of  this  certificate,  one  year  after  date, 
with  six  percent  interest  for  the  time  specified  and  no  longer. 

No.  2,603.  A.  J.  Clements,  Cashier.^* 

On  thel5th  day  of  January,  1890,Samuel  Telford  died  intes- 
tate at  Eureka  Springs,  Arkansas,  a  bachelor,  aged  about 
sixty-five  3'ears,  without  having  communicated  to  any  one  any 
facte  relating  to  the  certificate,  or  his  intention  concerning  it. 
The  first  that  was  known  of  its  existence  outside  of  the  bank 
and  himself,  was  when  it  was  found  with  other  papers  on  his 
person  after  his  death. 

It  appears  from  the  evidence  that  the  plaintiff  in  this 
replevin  suit  has  the  same  initials  and  name  as  the  person 
named  in  said  certificate  of  deposit;  that  she  is  a  maiden  lady 
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who  has  resided  all  her  h'fe  near  Walnut  Ilil]  in  Marion 
County,  Illinois,  with  her  parents;  that  in  1867  the  said 
deceased,  Samuel  Telford,  then  of  that  county,  began  paying 
attentions  to  her,  which  he  continued  for  over  twenty  years, 
and  as  some  of  the  witnesses  say,  up  to  his  death.  He  had 
been  acquainted  with  her  from  cliildhood,  and  so  far  as  dis- 
closed by  the  evidence  is  the  only  lady  to  whom  he  ever  paid 
any  particular  attentions  and  he  was  the  only  gentleman  whose 
attention  was  received  by  the  plaintiff.  The  plaintiff  was  not 
permitted  to  testify,  but  the  evidence  of  her  family  shows 
very  clearly  that  the  relation  between  these  two  persons  was 
not  merely  of  a  platonic  order. 

It  is  true  that  the  evidence  does  not  disclose  any  particular 
warmth  or  effusiveness,  but  that  may  be  readily  accounted  for 
by  their  ages,  ho  being  sixty-five  at  his  death  and  she  about 
forty-eight  years  of  age.  Iler  mother  testified  that  thfey  cor- 
responded when  he  was  absent,  and  her  sister  states  that  for  the 
last  three  or  four  years  of  his  life  Samuel  Telford  was  part 
of  the  time  in  Illinois  and  part  of  the  time  at  Eureka  Springs, 
and  that  they  corresponded  at  that  time  ev^ry  month  or  so, 
and  that  he  sent  to  plaintiff  his  photograph;  that  she  had  read 
a  number  of  letters  written  to  her  sister  by  Telford,  the  last 
one  in  December,  before  he  died  in  January.  lie  had  no 
particular  home,  but  after  his  mother*s  death,  which  occurred 
about  twenty-five  years  before  his  own,  had  boarded  and  made 
his  home  with  others  than  his  relations.  It  apj)ear8  from 
the  evidence  that  he  was  a  quiet  and  reserved  man  in  regard  to 
his  personal  affairs  and  attended  strictly  to  liis  own  business, 
80  that  at  the  time  of  his  death  he  left  an  estate  in  notes  and 
bank  deposits  of  the  value  of  about  $25,000,  exclusive  of  the 
certificate  of  deposit,  which  goes  to  his  relatives,  he  having 
died  intestate.  In  view  of  his  financial  condition,  his  relations 
to  the  plaintiff,  and  the  precariou&^  state  of  his  health,  it  is 
entirely  reasonable  to  believe  that  the  deceased  intended  the 
certificate  of  deposit  in  controversy  for  the  plaintiff. 

It  is  not  pretended  that  the  deposit  was  made  for  any  other 
person.  The  jury  were  fully  justified  in  finding  for  the  plaint- 
iff, if  they  were  correctly  instructed  as  to  the  law  applicable 
to  the  facts  in  the  case. 
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It  16  conceded  that  Samuel  Teiford,  the  deceased,  retained 
possession  of  the  certificate  of  deposit  for  $2,600,  which  he 
took  in  the  name  of  the  plaintiflF,  and  the  question  of  law  is  , 
raised  by  the  following;;  instruction  given  by  the  court:  "If 
you  believe  from  a  preponderance  of  the  evidence  that  Sam- 
uel Telford  on  the  first  day  of  May,  1889,  deposited  in  the 
First  National  Bank  of  Springfield,  Mo.,  the  sum  of  ^2,600  in 
tlie  name  of  and  for  the  use  and  benefit  of  the  plaintifli,  and 
received  from  the  bank  a  certificate  of  deposit,  payable  to  the 
plaintiff,  then  such  money  and  the  certificate  representing  it 
would  be  the  property  of  the  plaintiff  and  she  would  bo 
entitled  to  recover  the  possession  of  such  certificate  after 
demand." 

The  ap})ellant  contends  that  the  deceased,  Samuel  Telford, 
having  retained  possession  of  the  certificate  of  deposit,  the 
gift  was  unexecuted  and  incomplete;  that  a  delivery  of  the 
certificate  to  tlie  aj)pellee  was  essential  to  ve^t  title  or  right  in 
her  to  recover  the  certificate,  or  the  money.  It  is  conceded  by 
appellee  that  delivery  was  essential  as  between  the  parties  in 
order  to  execute  the  gift,  but  contends  tliat  a  delivery  of  the 
money  to  a  third  party  for  the  appellee  was  an  execution  of  the 
gift.  This  is  the  hinging  point  of  the  law  of  the  case.  This 
money  was  placed  in  the  bank  in  the  name  of  the  appellee,  and 
the  bank  gave  its  certificate  to  that  effect,  and  written  promise 
to  pay  her,  or  on  her  order,  the  sum  of  $2,600  one  year  after 
date  with  six  per  cent  interest  thereon,  on  the  return  of  the  cer- 
tificate. Its  promise  did  not  run  to  Samuel  Telford  but  to  the 
appellee.  The  title  of  the  money  in  all  general  deposits  passes 
to  the  bank.  The  title  of  the  $2,600  immediately  hefore  its 
deposit,  according  to  the  conceded  facts  in  this  case,  was  in 
Samuel  Telford,  resting  there  only  in  intention  to  transfer  it 
to  appellee,  but  at  the  ti?ne  of  its  deposit,  according  to  the  cer- 
tificate, the  title  was  in  appellee,  vesting  by  actual  delivery  of 
the  money  by  Telford  as  hers  in  execution  of  that  intention. 
Whereupon  the  bank  received  it  as  her  money,  and  gave  or 
exchanged  its  promise  to  pay  her  for  such  title  so  transferred 
to  it  by  delivery,  a  certain  sum  of  money,  as  evidenced  by  the 
certificate.    The  subsequent  fact  of  the  delivery  of  the  certifi- 
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cate  to  Telford  did  not  operate  to  retransfer  the  title  of  the 
money  to  him,  or  to  modify  or  change  tlie  written  promise 
the  bank  had  made.  The  bank  could  not  have  legally  paid 
the  money  called  for  by  the  certiiScate  to  Telford. 

This  seems  to  be  the  logical  result  of  this  transaction  of 
Samuel  Telford,  and  in  evident  accord  with  his  intentions, 
which,  60  far  as  disclosed  by  the  evidence  in  this  record,  he 
had  manifested  no  desire  to  change.  In  order  to  get  at  the 
real  life  of  this  case,  it  is  necessary  to  look  back  of  the  certifi- 
cate itself,  and  determine  what  was  the  legal  effect  of  what 
had  been  done  before  its  issue,  as  evidenced  by  the  facts 
proven. 

It  is  evident  that  counsel  for  appellant  are  mistaken  when 
they  say  that  "appellee  claims  that  Telford  gave  her  this  cer- 
tificate^'^ upon  which  theory  they  base  their  argument  that  no 
gift  is  valid  without  delivery.  That  is  not  her  position  in 
this  suit.  Her  claim  is  that  Telford  gave  her  the  money  rep- 
resented by  the  certificate,  and  executed  that  gift  by  its 
delivery  to  a  third  person,  the  bank,  which  gave  to  her  in 
exchange  therefor  the  certificate;  that  the  delivery  of  the 
certificate  to  Telford  was  for  her,  and  he,  in  law,  so  held  it. 
The  case  of  Fanning  v.  Russell,  94:  111.  386,  is  cited  by  appel- 
lant's counsel  as  a  case  on  "  all  fours  "  with  this  one.  The 
facts  in  that  case  are  materially  different  from  those  in  this 
one  in  two  respects.  First,  the  interest  on  the  note  was  made 
payable  to  Sampson  Fanning,  who  held  the  notes.  Second, 
the  notes  were  the  things  or  property  which  Sampson  Fan- 
ning proposed  to  give  to  his  daughters,  and  in  such  ease  a 
gift  is  not  complete  without  delivery.  While  he  held  poa- 
session  of  the  notes,  necessarily  the  gift  was  imexecuted. 
The  property  for  which  the  notes  were  given,  was  that  of  the 
father,  the  title  to  which  he  transferred  as  his  own  to  tlie 
maker  of  the  notes.  The  title  of  the  property  for  which  the 
notes  were  given  never  was  in  the  daughters. 

The  title  of  the  money  for  which  the  certificate  in  this  case 
was  given  was  in  the  appellee,  placed  there  by  the  direction 
of  Telford,  and  executed  by  the  delivery  of  the  money  to  the 
bank  by  him.     Witli  this  view  of  the  case  it  is  not  necessary 


156  Appellate  Courts  of  Illinois. 

Vol.  43.]  Telford  v.  Patton. 

to  review  the  anthorities  cited  in  support  of  the  proposition 
that  defivery  is  essential  to  the  execution  of  a  gift,  or  of  that 
class  of  authorities  cited  where  the  money  was  deposited  in 
banks  in  the  naine  of  the  gi\)er^  in  trust  for  another  person, 
for  that  question  is  not  involved;  upon  which,  however,  there 
is  a  contrariety  of  decisions.  That  the  gift  was  executed  and 
therefore  in  presenti  in  this  case,  we  think  is  amply  supported 
by  reason  and  authority.  The  giver  in  this  case  had  lost  all 
dominion  over  the  property  given,  either  by  himself  or 
another.  The  bank  was  not  his  agent  to  execute  the  gift  and 
therefore  the  death  of  Telford  did  not  operate  to  revoke 
any  agency.  Neither  was  it  necessary  that  the  appellee  should 
have  accepted  the  gift  in  his  lifetime  by  any  act  or  word,  as 
by  law  where  an  act  is  done,  such  as  in  this  case,  which  is  ben- 
eficial to  another,  assent  will  be  presumed.  Forbes  v.  Jason, 
6  111.  App.  395;  Cork  v.  Patrick,  26  N.  E.  Rep.  658;  Gordon 
V.  Adams,  127  111.  223;  Masterson  v.  Cheek,  23  III.  72,  76. 

There  are  a  number  of  well  reasoned  cases  that  sustain  the 
judgment  in  this  case  and  follow  in  the  same  line  as  that  of  How- 
ard v.  Savings  Bank,  40  Vt.597,  wherein  "A"  deposited  in  the 
bank  in  the  name  of  "B  "$220  and  took  a  deposit  book  in  which 
was  the  following  entry:  *'  1864.  No.  530.  B  (giving  name) 
deposited  $220."  "A"  retained  the  deposit  book  until  her  death, 
when  it  was  found  among  lier  papers.  '*  B  "  knew  nothing  of 
tlie  gift  and  died  before '*  A."  The  court  held  that  this  was 
a  perfected  gift  and  that  the  money  belonged  to  *'  B's"  estate. 
See  also  Minor  v.  liogers,  40  Conn.  572,  where  the  authorities 
of  other  States  are  reviewed.  Also  South  v.  Lee,  2  N.  T. 
501,  where  "  D"  deposited  money  in  a  bank  in  the  name  of 
"  D  for  C  "  and  took  a  note  from  the  bank  payable  to  "  D  for 
C."  It  was  held  that  this  was  a  complete  change  of  title 
to  the  monej'  and  after  "  C's  "  death  "  B"  could  recover  it 

The  judgment  is  affirmed. 

Judgment  affirmed* 
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Maurice  Joyce 

V. 

The   East  St.  Louis  Electric   Street  Railway 

Company  et  al. 

Injunctions^ — Municipal  Improvements — Petition  for — BiU  to  Restrain 
Prosecution  of— Real  Property — Title  to— Estoppel. 

1.  By  ownenihip  of  property,  as  applied  to  real  estate,  is  meant  title 
thereto,  and  title  can  not  be  shown  by  parol;  neither  is  the  mere  production 
of  a  deed  to  agrantoe,  standing  alone  and  in  and  of  itself,  evidence  of  title 
toshow  that  the  srrantee  is  the  owner  of  the  property  therein  de^tcribed. 

2.  Where  a  city  council  acts  favorably  upon  a  petition  sigfned  by 
property  owners,  such  owners  are  estopped  from  claiming^  damages  occa- 
sioned by  grantingr  such  request,  likewise  from  objecting  that  the  petition 
was  not  sutliciently  signed. 

8.  Where  a  person  has  influenced  a  city  council  to  act  favorably  through 
so  signing,  and  in  consequence  a  third  person  has  been  induced  to  incur 
expense  and  liability  through  the  action  of  the  city  council  so  brought  about, 
such  signer  can  not  enjoin  the  prosecution  of  the  work  in  question. 

[Opinion  filed  February  26,  1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  R.  BuKROuGHS,  Judge,  presiding. 

This  is  a  bill  for  injunction  filed  by  the  complainant,  alleg- 
ing that  he  is  a  resident  of  East  St.  Louis  and  the  owner  in 
fee  of  real  estate  fronting  on  Broadway  in  said  city  on  which 
is  a  building  in  which  he  carries  on  business.  He  charges 
that  certain  defendants,  acting  under  the  name  and  style  of  The 
East  St.  Louis  Electric  Railway  Company,  are  about  to  con- 
struct, operate  and  maintain  an  electric  street  railroad  with 
double  tracks  .upon  said  street  in  front  of  the  premises  of  com- 
plainant, claiming  to  do  so  by  ordinance  608  of  the  city  of  East 
St.  Louis,  and  alleges  that  the  ordinance  is  void,  because  at 
the  time  of  its  passage  the  city  council  had  not  before  it,  nor 
had  there  been  filed  a  petition  to  the  council  by  the  owners 
of  more  than  one-half  of  the  lands  fronting  upon  that  part  of 


\ 
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Broadway  sought  to  be  used  by  the  railroad  company,  and 
charging  that  the  petitions  had  never  been  filed  with  the  city 
clerk,  but  claiming  they  were  at  the  time  in  the  liands  of  H. 
D.  Sexfon,  one  of  the  pereons  assuming  to  act  in  the  name  of 
said  company. 

The  bill  charges  that  when  the  petitions  were  subsequently 
brought  to  the  officers  of  the  city,  additions  had  been  made 
thereto,  and  they  were  materially  changed  after  the  passing  of 
the  ordinance,  and  as  now  on  tile  show  gross  misrepresentations 
of  the  land  owned  by  different  signers  fronting  on  Broadway, 
and  that  some  of  the  petitions  are  for  the  construction  and 
operation  of  a  single  track  road,  and  the  ordinance  grants  the 
right  to  construct  a  double  track,  and  charges  tliat  the  owners 
of  the  greater  part  of  the  land  fronting  on  Broadway  were 
opposed  to  the  construction  of  the  railroad,  and  the  ordinance 
is  a  fraud  on  right  guaranteed  to  them  by  the  statute  prohibit- 
ing the  granting  of  a  right  to  construct  and  operate  an  electric 
street  railroad  by  a  city  council  witliout  the  consent  of  a 
majority  of  such  property  owners,  and  avers  that  the  constnic- 
tion  of  the  road  would  be  an  irreparable  injury  to  complainant 
and  prays  for  an  injunction.  The  answer  admits  complainant 
is  the  owner  of  land  fronting  on  Broadway,  but  denies  the 
other  material  allegations  of  the  bill,  and  alleges  that  ordi- 
nance 608  was  passed  by  the  city  council  upon  the  petition  of 
the  owners  of  the  greater  part  of  the  frontage  on  Broadway, 
and  that  tlie  complainant,  as  owner  of  the  land  in  the  bill  de- 
scribed, and  of  other  land  fronting  on  said  street,  signed  the 
petition  to  the  council  for  the  construction  of  the  road,  and 
avers  the  East  St.  Louis  Electric  Street  Railroad  Company 
lias  complied  with  all  the  terms  of  the  ordinance,  and  pur- 
chased material  of  great  value  and  expended  large  sums  of 
money  in  and  about  the  building  of  the  road,  and  further  avers 
that  the  suit  is  not  brought  in  good  faith,  but  in  the  interest  of 
a  rival  corporation.  A  replication  was  filed,  and  on  hearing, 
a  decree  was  entered  dismissing  the  bill. 

Messrs.  G.  &  G.  A.  Koeblneb,  for  appellant. 

Mr.  F.  G.  CocKEEix,  for  appellee. 
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Philltps^  p.  J.  On  tlie  bearing,  complainant  called  as  a 
witness  an  abstracter  of  title,  who  testified  tliat  he  had  made 
an  examination  to  determine  the  distance  on  Broadway  and 
Dike  avenue,  alono^  which  the  proposed  road  was  to  pass,  and 
testifies  that  from  the  examination  of  the  records,  as  shown 
by  his  abstract  books,  (some  of  which  abstracts  were  made  in 
his-absence,)  he  had  determined  the  ownership  of  lots  fronting 
on  Broadway,  and  that  the  time  at  which  the  ownership  was 
determined  was  about  the  first  of  May. 

He  makes  a  list  of  property,  and  the  frontage  on  Broad- 
way, as  of  about  the  first  of  May.  Complainant  by  his  coun- 
sel introduced  in  evidence  the  record  of  certain  deeds,  but  the 
record  of  deeds  so  offered  does  not  make  a  clear  and  con- 
nected  chain  of  title  to  show  that  the  grantees  in  those  deeds  are 
the  actual  owners  thereof.  Neither  does  that  evidence  show 
that  at  Xl\B  date  of  signing  the  petitions  and  of  their  presenta- 
tion to  tlie  council,  the  ownership  was  in  the  grantees  of  the 
deeds.  The  evidence  shows  that  the  petitions  were  duly  pre- 
sented to  the  city  council  and  the  council  lieard  objections  to 
the  passage  of  the  ordinance,  and  after  due  consideration  the 
ordinance  was  enacted.  By  ownership  of  property,  as  applied 
to  real  estate,  is  meant  title  thereto,  and  title  can  not  be  shown 
by  parol;  neither  is  the  mere  production  of  a  deed  to  a  grantee, 
standing  alone  and  in  and  of  itself,  evidence  of  title  to  show 
that  the  grantee  is  the  owner  of  the  proj)erty  therein 
described.  Tlie  evidence  before  the  court  did  not  show 
that  the  ownership  of  the  property  was  not  as  alleged  in  the 
petitions.  The  complainant  was  the  owner  of  certain  real 
estate  fronting  on  Broadway  and  signed  one  of  the  petitions  to 
the  city  council  of  East  St.  Louis,  upon  which  it  acted  in  the 
adoption  of  ordinance  number  608.  That  fact  is  set  up  in  the 
answer  and  is  shown  by  the  petitions  and  evidence,  and  where 
the  city  council  acts  at  his  request,  based  on  the  fact  of  his 
ownership  of  property  for  such  action,  so  done  in  accordance 
with  that  request,  he  is  estopped  from  claiming  damage.  The 
People  V.  Goodwin,  5  New  York,  573;  Kellogg  v.  Treasurer, 
15  Ohio  St  66;  City  of  Burlington  v.  Gilbert,  31  Iowa,  356. 

In  the  case  last  cited  it  is  said  :  ^'  Had  the  petition  not  been 
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signed  by  the  requisite  Dumber  of  property  liolders,  the 
action  of  the  city  upon  the  petition  might  not  bind  those  who 
had  not  signed  the  petition.  As  to  them  the  action  of  the 
city  in  assessing  tho  cost  of  improvement  to  their  property 
might  be  without  authority  and.  invalid.  "Whether  it  would 
bo  so  or  not  we  do  not  decide.  But  in  this  case  the  defend- 
ant, Gilbert,  with  forty-eight  others,  signed  and  presented  the 
petition  to  the  city  council,  asking  the  improvement  to  be 
made  that  was  made,  and  wlien  the  city  solicitor  reported  that 
the  petition  was  not  signed  by  a  sufficient  number  of  property 
owners  it  was  taken  by  the  petitioners  and  additional  signatures 
obtained,  and  again  presented  to  the  city  council  for  action 
thereon.  There  is  no  claim  that  the  defendant  signed  the 
petition  with  the  understanding  that  it  was  to  be  presented  and 
be  bound  thereby  only  after  a  sufficient  number  of  property 
owners  had  signed  it.  On  the  other  hand,  the  record  shows 
that  the  petition, 'when  signed  by  complainant  and  forty-eight 
others,  was  by  them  presented  to  the  city  council,  and  that  if 
the  petition  was  not  sufficiently  signed  he  knew  the  fact. 
And  we  are  of  the  opinion  that  after  having  thus  signed  and 
presented  the  petition  to  the  city  council,  thereby  inducing 
the  city  to  enter  upon  the  improvement  requested  in  the 
petition,  the  defendant  is  estopped  from  objecting  that,  his 
petition  was  not  sufficiently  signed.  The  defendant,  by  his 
acts,  consented  and  agreed  in  writing  that  the  city  should  make 
the  improvements  designated  in  the  petition  and  assess  his 
property  with  its  due  proportion  of  the  cost  thereof,  and  he 
can  not  be  allowed  to  repudiate  that  agreement  on  the  ground 
that  other  parties  should  hav«  entered  into  the  sa<ne  agree- 
ment." While  they  may  not  be  bound,  he  is,  and  w^hen  he  has 
influenced  the  council  to  act  by  a  petition,  and  in  consequence 
of  this  action  a  third  person  has  been  induced  to  incur 
expense  and  liability,  he  can  not  be  permitted  to  resort  to  the 
extraordinary  remedy  of  injunction  to  enjoin  an  act  that  he 
has  been  instrumental  in  causing.  It  was  not  error  to  dismiss 
the  bill.     The  decree?  ia  affirmed. 

Decree  affirmed. 
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Thomas  Keith 

V. 

Kate  KnocHjE. 

Criminal  Law — Tres^pas^s  Vi  Et  kimU-' Assault— Practice — Amend- 
m^enis — Continuance — New  TriaL 

1.  A  new  trial  will  not  be  granted  to  enable  a  party  to  impeach  a  wit- 
ness where  there  is  other  credible  evidence  that  tends  to  sustain  him. 

2.  It  is  proper  to  deny  a  motion  for  a  continuance  upon  the  ground  of 
absence  of  a  witness,  it  being  alleged  that  he  would  testify  in  a  certuirv 
manner  if  present,  when  it  is  admitted  by  the  other  side  that  ho  would  so 
testify. 

8.  Where  a  declaration  sets  forth  that  a  defendant  on  divers  days  and 
times  between  days  specified,  assaulted  the  plaintiff,  any  number  of  assiiulls 
within  that  period  may  be  proved. 

4.  Whether  or  not  an  assault  by  a  man  upon  a  woman  ie  to  be  looked 
upon  us  having  been  made  with  a  view  tociirnal  intercourse,  is  a  question 
to  be  determined  by  the  jury  from  the  evidence  adduced. 

•  [Opinion  filed  February  26, 1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  Countj;  the 
Hon.  B.  R.  BuKKOLGiis,  Judge,  presiding.  , 

Mefisrs.  Tuenee  &  Holdee,  for  appellant 

Mr.  William  Winkeijaann,  for  appellee. 

Phillips,  P.  J.  This  is  an  action  of  trespass  vi  et  annis. 
The  declaration  as  originally  filed  alleges  the  aj^sault  to  have 
occurred  on  the  Ist  day  of  February,  1890.  The  declaration 
was  amended  so  as  to  charge  the  assault  to  have  been  commit- 
ted on  the  1st  dav  of.  Auo:utJt  and  at  various  other  dates  in 
June,  1890.  The  defendant  filed  his  motion  for  a  continuance 
on  the  ground  of  the  absence  of  certain  witnesses  who  would 
testify  the  general  reputation  of  the  plain tiflf  for  truth  and 
veracity  was  bad.  Plaintiff  admitted  that  if  the  absent  wit- 
nesses were  present  they  would  testify  as  stated  in  the  aflida- 
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vit,  and  thereupon  the  motion  for  a  continuance  was  denied. 
The  plaintiflE  was  not  introduced  as  a  witness,  but  two  wit- 
nesses were  called  who  testified  to  two  different  assaults,  one 
made  in  June  and  one  made  in  August  of  1889.  A  motion  to 
exclude  the  evidence  was  made  because  of  variance,  and  the 
plaintiff  moved  for  leave  to  amend  the  declaration,  which  was 
allowed  by  the  court,  to  which  the  defendant  excepted,  and  the 
motion  to  exclude  the  evidence  was  denied.  The  statute 
authorizes  the  practice  of  admitting;  tliat  absent  witnesses  would 
testify  as  stated  in  the  affidavit,  and  that  when  such  admission 
is  made  it  shall  not  be  cause  for  continuance.  The  statute 
authorizes  and  makes  it  the  duty  of  the  court  to  permit  amend- 
ments to  the  declaration,  and  it  was  not  error  to  permit  the 
declaration  to  be  amended.  On  the  amendment  being  made, 
the  defendant  moved  for  a  continuance,  which  was  denied,  and 
the  defendant  excepted.  Defendant's  affidavit  is  wholly  insuf- 
ficient to  authorize  a  continuance.  It  states  the  name  of  no 
witness  by  wliom  any  fact  is  expected  to  be  proven.  It  was 
not  error  to  deny  the  continuance  after  the  plaintiff's  evidence 
was  before  the  jury.  The  defendant  tlien  moved  the  court  to 
require  the  plaintiff  to  elect  as  to  which  particular  assault  she 
would  rely  qn  under  the  one  count  of  the  declaration,  which 
motion  was  denied  by  the  court. 

It  is  said  in  Saunders  on  Pleading  and  Evidence,  53 :  **  When 
the  declaration  stated  that  the  defendant,  on  divers  days  and 
times  between  two  specified  days,  assaulted  the  plaintiff,  lie 
may  prove  any  number  of  assaults  within  that  period,  or  he 
may  prove  a  single  trespass  at  any  time  before  tlie  action- 
brought,  and  after  proving  several  assaults  within  the  period 
mentioned,  he  might,  perhaps,  be  permitted  to  prove  others 
committed  before  that  time  to  show  defendant's  malice."  If 
trespasses  incapable  of  continuance  be  so  charged,  plaintiff 
may  be  confined  at  the  trial  to  a  single  act.  It  is  said  in  Gould 
on  Pleadings,  95 :  "  It  is  now  held,  an  allegation  that  the 
defendant  on  a  certain  day  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  suing  forth  the  writ,  assaulted 
the  plaintiff,  etc:,  is  good,  since  one  may  assault  another  at 
different  times,  though  an  assault  can  not  be  committed  at 
different  times." 
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The  admission  of  the  evidence  of  two  or  more  assaults  at 
different  times  under  the  averments  of  this  declaration,  was 
proper.  The  declaration  charges  that  the  defendant  attempted 
to  forcibly  have  carnal  connection  with  the  plaintiff,  and  his 
intention  and  purpose  is  to  be  determined  from  the  evidence 
in  the  case.  The  evidence  in  the  record,  therefore,  was 
•admissible  ander  the  declaration,  and  as  but  one  act  of  attempt- 
ing to  push  or  throw  the  plaintiff  down  was  testified  to  by  one 
witness,  and  the  evidence  of  other  acts  at  another  time 
which  show  an  attertipt  to  use  a  degree  of  familiarity  that 
was  improper  and  resented  by  the  plaintiff,  was  testified  to 
by  anojther  witness,  under  the  evidence  appearing  in  this 
record,  it  was  not  error  to  overrule  the  motion  of  defendant 
,  to  require  the  plaintiff  to  elect  on  which  assault  she  would 
rely. 

A  verdict  was  rendered  for  plaintiff  for  $500,  and  the 
defendant  moved  for  a  new  trial,  which  was  overruled,  and  the 
defendant  excepted.  The  defendant  urged  as  cause  for  new 
trial,  newly  discovered  testimony,  and  filed  affidavits  to  show 
that  the  general  reputation  for  truth  and  veracity  of  one  of 
the  two.  witnesses  who  testified  for  plaintiff  was  bad.  A  new 
trial,  will  not  be  granted  to  enable  a  party  to  impeach  a  witness 
where  there  is  other  credible  evidence  that  tends  to  sustain 
the  witness.  Martin  v.  Ehrenfels,  2i  111.  187;  Woodside  v. 
Morgan,  92  LI.  273. 

We  find  no  error  in  the  instruction  and  it  was  the  province 
of  the  jury  to  determine  the  damages. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  County  of  Franklin 

V. 

Thomas  J.  Layman  and  William  J.  Allen. 


Attorney  and  Client— Conditional  Contract  under  Which  the  Legality 
of  Certain  Bonds  Was  to  be  Tested. 
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1.  Whether  or  not  an  aileflred  contract  was  entered  into  is,  in  a  given 
case,  a  question  of  fact  for  .the  jury. 

2.  A  thing  which  is  within  the  object,  spirit  and  meaning  of  a  statute  is 
as  much  within  the  same  as  if  it  were  within  the  letter. 

3.  In  view  of  Par.  23,  clause  3,  (Jhap.  34,  Starr  &  C.  III.  Stats.,  a  county 
board  can  take  nteps  to  defeat  the  collection  of  a  tax  assessed  to  pay  nn 
apparent,  but  in  fact  an  illegal  debt  of  the  county,  and  procure  a  final  adju- 
dication declaring  void  and  invalid  certain  bonds,  to  pay  the  interest  upon 
which  such  tax  was  assessed. 

4.  Attorneys  who  have  entered  into  a  contract  to  inRtitute  legal  proceed- 
ings to  test  the  validity  of  municipal  bonds  (the  contract  providing  for  cer- 
tain fees  in  case  they  were  held  to  be  invalid)  can  not  be  required  to  depart 
from  their  own  view  of  the  law  as  to  the  manner  of  making  such  test,  or  to 
appear  and  defend  every  suit  that  may  be  brought  thereon  against  a  given 
county,  unless  it  is  necessary  to  do  so  to  avoid  liability  on  the  part  of  the 
county  being  enforced  against  it:  and  the  fact  that  they  were  notified  in  a 
given  case  of  the  institution  of  a  suit  in  a  court  named,  and  that  they 
declined  to  appear  and  defend  the  saipe,  will  be  no  defense  to  their  rigbt  of 
recovery  upon  said  contract,  if  the  result  of  the  litigation  as  instituted  and 
carried  on  by  them  was,  that  the  bonds  were  held  invalid,  or  that  taxes 
could  not  be  collected  to  pay  the  same. 

5.  In  the  absence  of  such  contract  with  the  county  board,  a  contract  with 
an  individual  by  which  the  same  result  would  ensue  would  create  no  liabil- 
ity against  the  county. 

6.  The  right  to  levy  a  tax,  and  to  make  an  assessment  to  pay  it,  for  the 
purpose  of  raising  money  to  pay  the  interest  on  such  bonds,  being  deter- 
minable by  an  exception  to  the  application  of  the  collector  for  judgment 
against  delinquent  lands,  the  fact  that  that  method  was  selected  by  such 
attorneys  and  prosecuted  in  the  name  of  an  individual  tax  payer  was  within 
the  contract  in  the  case  presented,  and  such  proceeding  resulting  in  a  judg- 
ment that  would  defeat  the  collection  of  the  bonds,  would  warrant  a  re- 
covery of  the  fees  agreed  upon. 

[Opinion  filed  February  26,  1892.J 

Appeal  from  the  Circuit  Court  of  Perry  County;  the  Hon. 
George  W.  Wall,  Judge,  presiding. 

Mr.  F.  M.  YouNGBLooD,  for  appellant. 

Messrs.  W.  K.  Mukphy  and  W.  J.  N.  Motebs,  for  appel- 
lees. 

Phillips,  P.  J.     This  cause  was  before  this  court  at  the 
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August  term,  1889,  and  is  reported  as  the  County  of  Franklin 
V.  Thomas  J.  Layman,  34:  111.  App.  606.  The  facts  appearing 
in  the  record,  at  this  time,  and  the  facts  as  then  before  the 
court  are  substantially  the  same.  The  cause  when  before  us 
as  reported  in  34  111.  App.,  was  reversed  for  error  in  the  giv- 
ing of  an  instruction;  we  then  said,  "It  is  insisted  under 
these  assignments,  that  the  contract  of  November  7,  1883, 
above  mentioned,  even  if  proven  to  have  been  made,  was  ultra 
viresj  and  not  binding  upon  the  county,  because,  in  the  pro.^ 
ceedings  to  test  the  validity  of  the  $100,000  series  provided 
by  the  contract,  it  was  not  stipulated  that  the  county  should 
be  party  plaintiff  or  defendant,  but  Richcson  or  some  other 
tax  payer  of  the  county;  and  because  the  contract  provided 
for  the  payment  of  a  contingent  fee  for  professional  services 
employed  to  defeat  the  collection  of  a  tax  charged  on  a  State 
assessment.  Par.  24,  clause  3,  Chap.  34,  Starr  &  C.  111.  Stats., 
provides,  each  county  shall  have  power  *to  make  all  contracts 
and  do  all  other  acts  in  relation  to  the  property  and  concerns 
of  the  county  necessary  to  the  exercise  of  its  corporate  pow- 
ers.' Par.  23  provides  that  the  county  board  can  exercise 
the  powers  granted  to  the  county  as  a  body  corporate  or  poli- 
tic. In  the  exercise  of  the  power  '  to  do  all  other  acts  in 
relation  to  the  concerns  of  the  county,'  the  county  board 
could  lawfully  take  steps  to  defeat  the  collection  of  a  tax 
assessed  to  pay  an  apparent,  but  in  fact  an  illegal  debt  of  the 
county,  and  procure  a  final  adjudication  declaring  void  and 
invalid  said  bonds,  to  pay  the  interest  upon  which  such  tax 
was  assessed,  and  thereby  relieve  the  tax  payers  of  the  county 
from  an  unjust  and  an  illegal  burden.  A  contract  made  for 
this  purpose  was  within  the  object  and  spirit  of  the  statute, 
and  we  see  no  good  reason  to  hold  the  mode  adopted  to  test 
the  validity  of  the  bonds  was  forbidden  by  law,  or  was  im- 
proper. A  thing  which  is  within  the  object,  spirit  and  mean- 
ing of  the  statute,  is  as  much  within  the  statute  as  if  it  were 
within  the  letter."     Potter's  Dwarris  on  Stat.,  179. 

Holding  this  contract  not  invalid,  or  against  public  policy, 
we  would  not  disturb  tlie  verdict  of  the  jury  had  they  been 
properly  instructed.     It  appears  from  the  evidence  in  this 
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record  that  on  May  22,  1880,  appellees,  who  were  attorneys  at 
law,  entered  into  a  written  contract  with  appellant,  by  which 
they  were  to  institute  legal  proceedings  to  test  the  legality 
and  validity  of  certain  bonds  issued  by  appellant  to  the  Belle- 
ville &  Eldorado  R.  R  Co.;  one  series  of  $100,000  issued 
under  the  act  of  1861,  and  the  other  series  of  $49,000  issued 
under  the  act  of  1849.  By  the  terms  of  the  contract,  if  ap- 
pellees were  successful  in  having  those  bonds  found  invalid 
they  were  to  be  paid  $8,000  for  their  services,  in  addition  to 
the  amount  of  a  retainer  then  paid  of  $250.  All  the  bonds 
were  of  the  denomination  of  $1,000  each. 

Under  the  contract  originally  made  between  appellant  and 
appellees,  the  appellees,  at  the  October  term  of  the  Circuit 
Court  of  1880,  of  Franklin  County,  on  a  bill  for  injunction 
against  the  unknown  owners  of  all  said  bonds,  obtained  a 
decree  by  default  perpetually  enjoining  the  collection  of  taxes 
and  declaring  the  bonds  void.  At  a  subsequent  term  that 
decree  was  oj)ened  on  the  petition  of  holders  of  certain  of 
said  bonds,  and  the  cause  was  transferred  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Illinois,  where, 
on  July  3,  1883,  a  decree  was  entered  finding  that  thirteen  of 
the  bonds  issued  under  the  act  of  1849  were  issued  without 
authority  of  law  and  were  void.  The  owners  of  those  thirteen 
bonds  were  before  the  court  and  as  to  them  the  injunction 
was  made  perpetual;  and  the  bill  was  dismissed  without  prej- 
udice as  to  thirty-six  of  the  bonds  issued  under  the  act  of 
1849,  the  owners  of  which  were  not  then  before  the  court. 
Under  that  decree  the  owners  of  thirty-six  of  the  bonds  issued 
under  the  act  of  1861  were  before  the  court,  and  as  to  those 
owners  and  those  bonds  the  bill  was  dismissed  for  want  of 
equity,  and  as  to  that  part  of  the  decree  dismissing  the  bill  as 
to  thirty-six  of  the  bonds  issued  under  the  act  of  1861  appellees 
were  desirous  of  prosecuting  an  appeal  or  writ  of  error,  but 
the  county  board  failed  to  comply  with  their  request  to  do  so. 

On  the  7th  of  November,  1883,  appellant  paid  appellees 
$2,634.24  for  their  services  in  reference  to  the  bonds  of  1849; 
and  on  that  date  entered  into  the  contract  of  November  7, 
1883,  referred  to  in  the  opinion  of  this  court  in  34  111.  App., 
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from  which  the  above  quotation  is  made.  No  taxes  were 
assessed  to  pay  interest  on  the  bonds  issued  under  the  act  of 
1861,  from  1880  until  1884,  but  an  assessment  being  made  in 
1884  for  taxes  levied  to  pay  interest  on  the  bonds  of  1861, 
the  county  collector  applied  for  judgment  against  delinquent 
lands  at  the  May  term,  1885,  of  the  County  Court  of  Franklin 
County,  and  appellees  filed  objections  in  the  name  of  Richard 
Eicheson,  a  tax  payer  of  said  county,  to  the  rendition  of  such 
judgment,  which  were  overruled  by  the  County  Court  and 
a  judgment  entered,  against  the  land  for  such  taxes,  from 
which  judgment  an  appeal  was  prosecuted  by  Richeson,  on  the 
hearing  of  which  the  judgment  of  the  County  Court  was 
reversed.  The  opinion  of  the  Supreme  Court,  reversing  the 
judgment  of  the  County  Court,  is  reported  as  Richeson  v. 
The  People,  115  III.  450.  The  effect  of  that  opinion  is  that 
the  bonds  issued  under  the  act  of  1801  were  declared  invalid 
and  no  taxes  to  pay  interest  on  principal  of  said  bonds  have 
been  assessed,  or  levy  made  since  the  filing  of  that  opinion, 
and  the  county  received  from  the  State  treasurer  the  surai  of 
$9,069  theretofore  collected  in  Franklin  County  to  pay  inter- 
est on  that  series.  And  after  the  receipt  of  that  money  and 
the  facts  in  reference  to  the  same,  and  the  conclusion  from  the 
decision  in  the  Richeson  case,  were  entered  of  record  by  the 
county  board  of  Franklin  County,  appellees  presented  their 
account  in  writing  to  the  board  in  session  and  demanded  pay- 
ment of  the  balance  of  amount  claimed  to  be  due  them,  viz., 
$5,365.76,  and  payment  was  refused.  The  facts  as  to  whether 
the  contracts  of  1880  and  1883  were  entered  into  were  ques- 
tions for  the  jury,  and  while  the  evidence  is  conflicting  as  to 
the  contract  of  1883,  tlie  evidence  in  the  record  clearly  war- 
rants the  finding  by  the  jury  that  such  contract  was  entered 
into,  and  we  having  heretofore  adjudged  that  such  contract 
was  valid,  if  made,  it  was  not  error  to  allow  evidence 
of  such  contracts  to  go  to  the  jury;  nor  was  there  error  in 
the  admission  of  evidence  for  plaintiff,  nor  was  it  error  to 
give  the  first  and  second  instructions  asked  by  plaintiff,  with 
reference  to  the  contract  of  1883,  nor  to  refuse  instructions 
one,  two,  three,  four,  five  and  six  asked  by  defendant,  which 
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are  based  on  the  theory  that  the  contract  of  the  7th  of 
November,  1883,  was  invalid.  The  appellees  having  under- 
taken to  institute  legal  proceedings  to  test  the  validity  of  the 
bonds,  they  can  not  be  required  to  depart  from  their  own  view 
of  the  law  as  to  the  manner  of  testing  the  validity  of  the 
bonds,  and  to  appear  and  defend  every  suit  that  may  be  brought 
thereon  against 'the  county,  unless  it  was  necessary  to  do  so  to 
avoid  liability  on  the  part  of  the  county  being  enforced  against 
it;  and  the  fact  the  appellees  were  notified  of  the  institution 
of  a  suit  in  the  United  States  Circuit  Court  and  declined  to 
ap(>ear  to  defend  the  same,  would  not  be  a  defense  to  their 
right  of  recovery  if  the  result  of  the  litigation,  as  instituted 
and  carried  on  by  them,  was  that  the  bonds  wore  held  invalid, 
or  that  taxes  could  not  be  collected  to  pay  the  same. 

It  was  not  error  to  refuse  the  seventh  instruction,  which 
was  on  the  theory  that  if  they  did  so  refuse  they  could  not 
recover. 

The  right  to  levy  a  tax  and  to  make  an  assessment  to  pay 
the  same  for  the  purpose  of  raising  money  to  pay  the  interest 
on  those  bonds,  could  be  determined  by  an  exception  to  the 
application  of  the  collector  for  judgment  against  delinquent 
lands.  And  the  fact  that  that  method  was  selected  by  appel- 
lees an<J  prosecuted  in  the  name  of  an  individual  tax  payer, 
was  clearlj'  within  the  sj)irit  of  their  contract,  and  if  a  pro- 
ceeding so  instituted  resulted  in  a  judgment  that  would  defeat 
the  collection  of  the  bonds,  they  would  have  a  right  to  recover 
the  fee  agreed  upon.  And  while  the  county  board  would  have 
no  right  to  pay  a  fee  for  services  rendered  an  individual,  it 
not  being  within  their  power  to  so  contract  for  such  services 
alone,  yet  where,  in  the  prosecution  of  a  purpose  that  is  to 
inure  to  the  advantage  of  the  county,  and  to  avoid  its  liability 
on  the  bonds  issued,  and  in  pursuance  of  a  contract  on  the  part 
of  the  county,  lawfully  entered  into,  a  method  is  adopted  and 
counsel  employed  under  such  contract  to  determine  and  test 
the  validity  of  the  bonds  in  that  manner,  and  such  method  is 
within  the  spirit  of  the  contract,  and  the  effect  of  the  adjudi- 
cation in  the  litigation  thus  had  is  to  discharge  the  county 
from  liability,  it  can  not  be   said  that  such  contract  for  the 
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payment  of  services  so  rendered  is  nlira  vires.  The  absence 
of  a  contract  with  the  coiintj  board  of  that  character,  and  a 
contract  with  an  individual  bj  which  the  same  result  would 
ensue,  would,  however,  create  no  liability  against  the  county. 
The  verdict  of  the  jury  finding  for  the  plaintiffs  in  the  sum  • 
of  $5,365.76  was  sustained  by  the  evidence.  We  tind  no  error 
in  the  record  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


W.  Scott  Mathews 


„  48    109 

V.  149»  635 

Adolph  L.  Reinhardt. 

Insolvency — Fraudulent  Sale. 

1.  A  creditor  violates  no  rule  of  law  when  he  takes  payment  of  his 
demand,  thoug^h  other  creditors  are  thereby  deprived  of  all  means  of  obtain- 
ing satisfaction  of  their  own  equally  meritorious  claims. 

2.  Admitting  that  a  person  subsequently  insolvent,  in  purchasing  goods, 
fraudulently  obtained  credit,  and  that  a  creditor  to  whom  a  bill  of.  sale, 
covering  the  same,  was  given,  had  knowledge  of  that  fact,  it  can  cut  no 
figure  unless  there  was  a  disaffirmance  of  the  sale. 

3.  The  purchase  of  goods  from  a  person  properly  in  possession  under 
a  bill  of  sale,  given  by  an  insolvent,  can  not  be  construed  as  aiding  a 
fraudulent  intent  on  the  part  of  the  insolvent,  although  the  purchaser 
of  the  stock  knew  of  the  pecuniary  condition  of  such  insolvent.  And 
this  court  holds  that  there  is  no  evidence  in  the  case  presented,  justi- 
fying the  view  that  a  purchaser  named  was  a  party  to  any  fraudulent 
transaction. 

4.  While  mere  inadequacy  of  price  is  not  per  se  ground  for  setting  aside 
a  transfer,  it  may  be  a  circumstance  to  be  considered  in  determining 
whether  the  sale  was  fraudulent;  yet  unless  so  gross  and  palpable  as  to 
amount  in  itself  to  proof  of  fraud,  it  would  not  authorize  a  ^ale  to  be  set 
aside. 

[Opinion  filed  February  26,  1892.] 

Appeal  from  the  Circuit  Court  of   Marion  County;  the 
Hon.  B,  K.  BuKKouGHs,  Judge,  presiding. 
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Messrs.  F.  F.  Noleman,  and  Casey  &  Dwigut,  for  appel- 
lant. 

Messrs.  W.  &  E.  L.  Stoker,  for  appellee. 

Phillips,  P.  J.  This  was  an  action  of  replevin  brought  by 
appellee  against  appellant^ sheriff  of  Marion  County,  to  recover 
a  stock  of  jewelry  upon  which  the  defendant  had  levied  by 
virtue  of  writs  of  attachment  issued  against  J.  W.  Poe. 

It  appears,  from  the  evidence  in  this  record,  that  for 
several  years  prior-  to  the  latter  part  of  December  of  the  year 
1887,  John  W.  Poe  had  been  keeping  a  jewelry  store  ^t  Cen- 
tralia,  Illinois.  In  tlie  latter  part  of  1888  he  became  largely 
indebted  and  was  insolvent,  having  during  tlie  latter  part  of 
1888  purchased  a  large  quantity  of  jewelry  amounting  to 
between  twelve  and  sixteen  thousand  dollars.  Between  1883 
and  1887  Poe  borrowed  large  sums  of  money  at  different 
times  from  John  C.  Fears,  a  brother-in-law  in  St.  Louis,  and 
on  the  night  of  December  28, 1888,  Fears  purchased  his  stock 
of  goods,  which  was  invoiced  at  about  $2,700,  and  took  a  bill 
of  sale  for  same,  and  claims  to  have  credited  Poe's  indebted- 
ness to  him  with  that  amount,  without  removing  the  stock 
of  goods  from  the  store.  Fears  placed  the  same  in  charge  of 
his  agent,  E.  L.  Stoker,  and  on  the  morning  of  the  29th 
returned  to  St.  Louis.  From  some  time  in  1885  to  1887, 
plaintiff,  a  jeweler,  had  worked  for  Poe,  and  in  1888  had  a 
shop  in  Centralia,  and  learning  of  the  failure  of  Poe  induced 
Fears'  agent  to  go  to  Lebanon  and  endeavor  to  sell  his  stock 
of  goods  to  Charles  Reinhardt,  father  of  plaintiff.  Charles 
Reinhardt  on  the  1st  of  January,  1889,  sent  a  competent  agent 
to  estimate  and  value  the  stock,  and  after  that  examination 
offered  $1,600  for  it,  whicli,  on  being  submitted  to  Fears  by 
liis  agent,  was  accepted,  and  the  key  of  the  store  was  delivered 
to  Charles  Reinhardt,  who  sent  the  same  to  the  plaintiff,  and  he 
was  placed  in  charge  of  the  stock  of  goods.  A  few  days 
thereafter  the  defendant,  as  sheriff,  levied  writs  of  attachment 
on  the  stock  of  goods,  claiming  the  property  to  be  that  of 
John  W.  Poe.    That  Fears  had  advanced  money  to  Poe  from 
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time  to  time,  and  that  Poe  was  indebted  to  him  at  the  time  of 
the  transfer  of  the  property  is  clearly  shown.  That  indebt- 
edness exceeds  the  invoiced  value  of  the  goods. 

It  is  urged  that  the  sale  was  made  by  Poe  with  intent  to 
delay  and  defraud  his  creditors.  He  had  a  right,  however,  to 
prefer  creditors,  and  if  he  elected  to  prefer  Fears  and  pay  him, 
to  the  exclusion  of  other  creditors,  lie  could  do  so,  and  Fears 
had  a  right  to  buy  even  though  he  knew  at  the  time  that  Poe 
was  insolvent.  In  Gray  v.  St.  John,  35  IlL  222,  it  is  said: 
"The  knowledge  which  Jackson  had  of  the  fraudulent  inten- 
tion of  Finch  did  not  prevent  him  from  receiving  pay  of  an 
honest  debt.  A  creditor  violates  no  rule  of  law  when  he  takes 
payment  of  his  demand,  though  other  creditors  are  thereby 
deprived  of  all  means  of  obtaining  satisfaction  of  their  own 
equally  meritorious  claims."  This  rule  has  been  frequently 
announced.  Waddams  v.  Humphrey,  22  111.  661;  Wood  v. 
Shaw,  29  111.  444;  Tomlinson  v.  Mathews,  98  III.  178;  Payne 
V.  Miller,  103  111.  442.  There  is  no  disaffiimance  of  a  sale 
liere,  but  a  suit  to  recover  the  value  of  the  property  sold,  and 
even  if  it  be  admitted  that  Poe  at  the  time  of  purchasing, 
fraudulently  obtained  credit,  and  even  if  Fears  had  knowledge 
of  that  fact,  it  would  be  of  no  importance  unless  tliere  was  a 
disaffirmance  of  the  sale.  Gray  v.  St.  John,  supra.  But  there 
is  no  evidence  tending  to  show  that  Fears  had  such  knowledge, 
nor  is  there  satisfactory  evidence  to  show  that  the  price  paid 
for  the  property,  crediting  Poe's  indebtedness,  was  less  than 
its  real  value.  To  Charles  Keinhardt  both  Fears  and  Poe 
were  personally  unknown;  his  agents  to  examine  the  property 
and  ascertain  its  value  reported  to  him  that  it  was  not  worth 
to  exceed  $1,800  or  $2,000  and  advised  that  not  more  than 
$1,600  be  paid  therefor,  and  when  Charles  Reinhardt  pur- 
chased it,  his  negotiation  was  with  Stoker,  the  agent  of  Fears, 
and  he  paid  the  full  amount  he  contracted  to  pay  for  the 
property  with  no  knowledge  of  any  fact  in  connection  with 
Poe,  except  that  he  had  been  informed  that  he  was  insolvent. 
There  was  in  that  knowledge  nothing  to  prevent  him  from 
buying  the  property,  and  the  purchase  of  the  property  for 
the  purpose  of  starting  his  son  in  business  can  not  be  construed 
as  aiding  any  fraudulent  intent  that  existed  in  Poe. 
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From  a  careful  examination  of  the  evidence  in  this  record, 
we  find  no  fact  tending  to  show  that  Charles  Keinhardt  was  a 
party  to  any  fraudulent  transaction,  and  unless  he  intended  to 
aid  in  the  commission  of  a  fraud  by  the  purchase,  or  acted  in 
bad  faith,  the  sale  would  be  valid.  Myers  v.  Kinzie,  26  III. 
36;  Ewing  v.  Eunkle,  20  111.  449;  Gridley  v.  Bingham,  51  III. 
153;  Hatch  v.  Jordan,  74  111.  414.  When  Charles  Rein- 
hardt  turned  the  property  over  to  the  plaintiff  it  came  to  him 
untainted  with  fraud  that  would  avoid  the  sale.  Under  the 
issues  in  the  case,  no  question  of  the  goods  being  fraudulently 
procured  by  Poe  is  in  issue.  The  attaching  creditors  affirmed 
their  sales  by  seeking  to  recover  the  price.  The  sheriff  hav- 
ing writs  of  attachment,  occupies  no  better  position  than  do 
the  plaintiffs  in  attachment.  The  question  as  to  whether 
Poe  procured  the  goods  by  fraudulent  representations  of  his 
financial  ability  was  not  admissible  in  evidence  against  this 
plaintiff,  and  the  exclusion  of  the  report  made  by  Poe  to  the 
commercial  agency,  and  the  exclusion  of  certain  evidence  in 
depositions,  which  pertained  to  the  procurement  of  goods  by 
fraudulent  representations,  was  not  error.  Neither  was  it 
error  to  exclude  from  the  jury  the  judgment  that  was  rendered 
in  the  case  of  Nathaniel  White  against  John  W.  Poe,  as  that 
judgment  was  rendered  on  an  account  more  than  one  month 
after  the  replevin  writ  in  this  case  was  served  and  did  not  tend 
to  determine  the  issues  in  this  cause.  The  tenth  instruc- 
tion which  excluded  this  evidence  was  not  error.  The  defend- 
ant insists  that  the  eighth  instruction  given  for  plaintiff  is 
erroneous;  that  instruction  is  that — "  The  court  instructs  the 
jury  for  the  plaintiff,  that  the  sale  and  purchase  of  goods  for 
a  less  sum  than  the  actual  value  is  not  fraudulent,  and  although 
you  may  believe  from  the  evidence  that  Reinhardt  purchased 
the  goods  for  less  than  their  real  value  from  Fears,  that, 
of  itself,  is  not  evidence  of  fraud  or  circumvention  on  the 
part  of  Reinhardt,  and  if  you  believe  Reinhardt  acted  in  good 
faith  you  should  find  for  the  plaintiff." 

While  mere  inadequacy  of  price  is  not,  "per  ae^  ground  for 
setting  aside  a  transfer,  it  may  be  a  circumstance  to  be  con- 
sidered in  determining  whether  the  sale  is  fraudulent;  still, 
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unless  so  gross  and  palpable  as  to  amount,  in  itself,  to  proof  of 
fraud,  it  would  not  authorize  a  sale  to  be  set  aside.  The  entire 
instruction  must  be  considered  together,  and  ibakes  the  ques- 
tion of  inadequacy  of  price  apply  to  the  transaction  between 
Seinhardt  and  Fears,  and  if  Keinhardt  acted  in  good  faith 
inadequacy  of  price  between  them  would  not  be  evidence  of 
fraud  that  could  be  considered  by  the  jury.  Under  the 
facts  appearing  in  this  record,  we  hold  the  giving  of  this 
instruction  was  not  erroneous.  We  find  no  reversible  error 
in  the  record,  and  the  judgment  is  afSrmed. 

Judgment  affirmed. 


William  A.  Storm 

V. 

Philip  S.  Barger. 


Highitays — Puhlie  and  Private — Obstruction  of. 

» 

1.  No  private  right  exiBts  in  a  given  person  to  recover  damage  Bustnined 
by  the  public  alike,  throueh  the  obstruction  of  a  public  road,  unless  he  avers 
damage  special  to  himself. 

2.  The  fact  that  the  public  ban  not  worked  a  public  road,  does  not 
destroy  its  character  unless  the  condition  thereof  is  such  as  to  require  it  to 
be  worked  so  as  to  enable  the  public  to  use  the  same. 

[Opinion  filed  February  26,  1892.] 

Appeal  from  the  Circuit  Court  of  Pope  County;  the  lion. 
E.  W.  McCaetney,  Judge,  presiding. 

Messrs.  W.  S.  Morris  and  W.  H.  Moore,  for  appellant. 

Messrs.  Thompson  &  Crow,  for  appellee. 

Phillips,  J.     The  plaintiff  filed  his  declaration  containing 
three  counts.     Tlie  first  and  second  counts  alleged  that  the 
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plaintilf  was  possessed  of  a  certain  farm  and  had  a  road  and 
cart- way  out  of  his  farm  which  was  obstructed  by  the  defend- 
ant, whereby  the  plaintiff  was  deprived  of  its  use.  The  third 
count  allepjes  that  tlie  plaintiff  was  possessed  of  a  certain  other 
messuage  and  farm,  and  had  the  ri^ht  to  the  unobstructed  use 
of  a  certain  public  and  private  road  or  highway,  which  was 
wrongfully  obstructed  by  the  defendant  so  that  the  plaintiff 
was  deprived  of  its  use.  A  demurrer  »was  sustained  to  the 
third  count,  and  issue  joined  on  the  first  and  second  counts, 
and  on  trial  a  verdict  and  judgment  was  entered  for  the  defend- 
ant, and  the  plaintiff  brings  the  record  to  this  court  by  appeal. 

The  lirst  question  presented  is,  was  it  error  to  sustain  the 
demurrer  to  the  third  count  of  plaintiff^s  declaration,  it  aver- 
ring the  road  to  be  a  public  and  private  road  or  highway,  and 
its  obstruction.  No  private  right  exists  in  the  plaintiff  to 
recover  damage  that  is  sustained  by  the  public  alike,  unless  ho 
avers  damage  special  to  himself.  The  obstruction  of  the  road 
deprived  the  public  of  its  use.  The  averment  of  the  deprival 
of  the  plaintiff  of  its  use  is  not  an  averment  of  special  damage, 
but  an  averment  of  the  same  deprivation  to  himself  as  existed 
in  the  public.  Under  such  averment  and  in  the  absence  of 
averment  of  special  damage,  the  demurrer  was  properly  sus- 
tained. 

It  is  assigned  as  error  that,  "  The  court  erred  in  refusing 
to  permit  the  witness  Storm  to  answer  the  first  question  put 
to  him  in  his  re-direct  examination,  which  question  will  be 
found  on  page  nineteen  of  the  record."  On  an  examination 
of  the  record,  no  objection  was  sustained  by  the  court  to  any 
question  on  the  re-examination  of  the  witness  Storm,  nor  was 
there  any  objection  sustained  to  any  question  asked  by  appel- 
lant's counsel  on  the  page  of  the  record  referred  to. 

The  second  and  third  errors  assigned  are  that  the  court 
erred  in  sustaining  objections  to  the  second  and  third  ques- 
tions asked  the  defendant  on  cross-examination.  The  second 
question  asked  was  as  to  whether  the  defendant  had  tried  to 
induce  another  land  owner,  through  whose  land  the  road 
passed,  to  fence  the  road,  and  the  third  question  was  as  to 
whether  he  knew  of  the  road  being  worked  as  a  public  road. 
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The  evidence  shows  the  road  had  been  used  by  the  public 
for,  at  least,  thirty  years,  and  its  nso  duriiig  that  time  was  a 
public  use,  and  no  evidence  shows  it  to  be  a  way  appurtenant 
to  the  plaintiff's  farm.  Under  the  averments  of  the  declara- 
tion, the  plaintiff  must  recover,  if  at  all,  by  reason  of  the 
obstruction  of  a  private  road.  The  fact  that  the  public  has 
not  worked  the  road,  which  is  a  public  road,  does  not  destroy 
its  character  as  a  public  road  unless  the  condition. of  the  road 
is  such  as  to  require  it  to  bo  worked  so  as  to  enable  the  pub- 
lic to  use  the  same.  It  was  not  error  to  sustain  the  objection 
to  the^  third  question.  The  question  as  to  whether  defendant 
had  tried  to  induce  other  laud  owners  to  fence  the  road  would 
only  be  relevant  as  showing  a  ])urpose  to  obstruct  the  road,  and 
under  the  averments  of  the  declaration,  unless  it  appears  that 
it  was  a  private  road,  the  defendant  could  not  recover.  The 
evidence  shows  the  road  to  bo  a  public  road,  and  the  question 
was  not  material  that  it  was  not  error  to  sustain  the  objection 
to  the  second  question  asked  the  defendant  on  cross-examina- 
tion. The  other  errors  assigned  are,  that  the  court  erred  in 
giving  the  defendant's  instructions,  and  in  overruling  plaint- 
iff's motion  for  a  new  trial.  From  what  has  been  said  the 
evidence  did  not  sustain  the  allegation  of  the  plaintiff's  decla- 
ration, and  the  instructions  asked  by  the  defendant  are  on  the 
theory  that  if  the  way  was  a  public  way  the  plaintiff  could  not 
recover  unless  he  showed  special  damage. 

There  is  in  the  record  no  error  that  would  allow  us  to 
reverse  the  judgment. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Ramming 

V. 

S.  H.  Caldwell. 


43      1751 
92     *  88 


Salett — Second  Hand  Goods — Written  Contract — Implied  Warranty- 
Remittitur — Practice. 
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1.  There  can  be  no  implied  contract  between  parties  named  touching  a 
given  matter,  there  being  a  complete,  written  express  contract  embracing 
the  same . 

2.  A  written  contract  containing  no  warranty,  the. law  will  imply  there 
was  none,  and  that  a  given  purchase  was  made  at  the  risk  of  the  purchaser 
and  upon  his  own  judgment. 

3.  It  is  proper,  in  case  of  a  written  contract,  for  the  court  to  construe  the 
same  and  instruct  the  jury  if  such  be  the  case  that  it  contains  no  warranty. 

4.  No  implication  arises  that  a  warranty  exists  as  to  an  article  sold  as 
second-hand  goods  that  it  will  answer  the  purpose  for  which  made. 

5.  An  express  contract  in  writing  can  not  exist  as  to  one  part  of  a  con- 
tract, and  an  implied  one  of  the  vendor  as  to  another  part  of  the  same  con- 
tract, growing  out  of  the  same  transaction,  and  the  same  in  point  of  time. 

6.  The  fact  that  a  remittitur  has  been  entered  iji  a  given  case,  in  this 
court,  for  a  part  of  the  sum  for  which  a  certain  judgment  was  rendered  below, 
can  not  cure  errors  of  law  occurring  on  the  trial  going  to  the  right  of 
recovery. 

[Opinion  filed  February  26, 1892.] 

In  error  to  the  City  Court  of  East  St.  Louis,  Illinois;  the 
Hon.  B.  H.  Canby,  Judcre,  presiding. 

Messrs.  A.  S.  Wildkrman  and  J.  M.  Hamill,  for  plaintiff 
in  error. 


Messrs.  Messick  &  Ehoads,  for  defendant  in  error. 

Phillips,  P.  J.  The  defendant  in  error  instituted  his  action 
of  assumpsit  against  the  plaintiff  in  error  in  the  Citj  Court  of 
East  St.  Louis.  Tlie  declaration  alleges  that  in  consideration 
that  the  plaintiff,  Caldwell,  would  buy  of  the  defendant.  Ram- 
ming, at  his  request,  certain  machinery  and  merchandise  named, 
and  have  a  man  assist  in  putting  the  same  in  a  building  to  be 
used  as  a  planing  mill,  said  machinery  to  be  placed  in  said 
building  within  a  reasonable  time,  for  which  tlie  jlaintiff  was 
to  pay  a  specified  price,  and  that  said  machinery  was  to  be 
in  good  order  and  suitable  for  the  purpose  for  which  the 
same  was  to  be  used.  That  defendant  made  certain  promises. 
That  defendant  did  not  regard  his  promises,  but  furnished  a 
boiler  which  was  not  of  the  dimensions  promised  and  not  suit- 
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able  for  the  purpose  furnished,  and  which  was  old  and  eaten 
up  with  rust,  and  would  leak,  and  that  other  machinery  was 
not  of  the  quality  and  would  not  perform  the  work  promised, 
and  plaintiff  thereby  lost  much  time  and  lost  business  and 
profits  and  was  put  to  expense  in  repairs,  and  sustained  dam- 
age. To  this  declaration  the  defendant  Uled  the  general 
issue,  and  on  trial  a  verdict  and  judgment  was  entered  for 
plaintiff  for  the  sum  of  $600.  *  A  motion  for  new  trial  being 
overruled,  the  defendant  sues  out  this  writ  of  error  and 
brings  the  record  to  this  court  for  review.  The  plaintiff 
paid  all  but  a  few  dollars  of  the  price  of  the  machinery  and 
merchandise,  and  on  the  trial  the  plaintiff  claimed  the  sale,  by 
the  defendant  to  him,  of  the  goods  in  the  declaration  described 
with  a  warranty  of  quality  and  that  they  would  do  the  work 
for  which  they  were  intended,  and  that  the  boiler  and  other 
machinery  would  not  do  the  work  and  were  not  in  repair,  and 
that  the  plaintiff  lost  much  time,  and  there  was  loss  of  profits, 
and  the  mill  was  idle,  and  there  was  great  expense  in  repairing 
tne  machinery,  boiler,  etc.  Tlie  weight  of  this  evidence  shows 
the  machinery  and  boiler  did  not  do  good  work,  and  the  boiler 
was  out  of  repair.  The  evidence  of  plaintiff  is  that  the  boiler 
was  to  be  a  second-hand  boiler.  The  defendant  insists  the 
boiler,  machinery  and  merchandise  w^ere  furnished  under  a 
written  contract  which  was  offered  in  evidence  and  is  as  fol- 
lows: 

"  St.  Louis,  July  20,  18S7. 
Mr-  S.  H.  Caldwell,  East  St.  Louis,  III. 

Dear  sir:  I  propose  to  furnish  you,  12-inoli  bore,  24-inch 
stroke,  horizontal,  slide  valve  engine,  with  the  Yandergrift 
automatic  cut-off  attachment,  8J-inch  diameter,  lOJ-foot  shaft 
16-foot,  6  arm  flywheel,  weighing  10,000  pounds;  one  8-foot, 
or  9-foot  diameter  16-inch  face  pulley;  one  4S-inch  diameter, 
20-foot  long,  4-flue  horizontal  boiler  with  20-inch  diameter, 
4-foot  long  steam  drum,  and  20-inch  diameter,  6-foot  long 
heater,  containing  60-foot  of  IJ-inch  pipe;  also  breeching  and 
stock  to  be  24rinch  diameter,  40-foot  high,  upper  part  No.  16 
iron,  lower  part  No.  14  iron;  new  fire  front,  grate  bars,  back 
stand,  barring  bar,  etc.,  one  fire  rake,  scraper  and  poker,  safety 
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check  and  blow-oflf  valve,  steam  gange,  glass  water  gauge  and 
gauge  cocks,  throttle  valve  close  to  steam  drum;  all  steam 
and  exhaust  pipe;  also,  IJ-inch  bleeder  pipe  and  valve  from 
boiler  to  heater  water  connections,  not  exceeding  15  feet 
from  boiler,  also  extra  water  connections  for  filling  boiler; 
one  No.  2  Little  Giant  Injector  connected  with  heater;  exhaust 
pipe  to  an  elevation  of  10  feet  above  roof;  necessary  guy  rods 
for  stack;  all  necessary  foundation  bolts  and  plates,  together 
with  template  for  engine,  to  be  delivered  within  four  days. 
Also  furnish  the  pulleys,  shaftings,  hangers,  etc.,  as  specified 
in  another  proposal,  and  have  a  man  to  assist  in  tiie  erection 
of  all-  the  above  described  machinery,  for  the  sum  of  $1,185; 
$15  to  be  deducted  on  condition  that  $500  is  ])aid  on  delivery 
of  all  machinery.  Machinery  to  be  delivered  within  ten  days 
from  the  date  of  this  proposal,  excepting  the  pulleys,  etc. 

Respectfully, 

John  Hamming, 
N.  J.  Maurer. 
All  necessary  oil  cups  and  wrenches  will  be  furnished  with 
engine." 

*'  The  above  contract  is  accepted  this  20th  day  of  July,  1887. 

S.  H.  Caldwell." 

The  plaintiff  admits  the  execution  of  this  contract,  but 
claims  that  he  did  not  understand  this  to  be  a  contract,  but  a 
specification  of  what  was  to  be  furnished. 

The  action  being  an  action  at  law,  the  rules  of  law  applica- 
ble to  this  class  of  contracts  must  be  applied.  The  proposal 
to  furnish  and  sell  the  property  in  the  written  proposition, 
accepted  in  writing  as  a  contract,  made  the  contract  between 
the  parties  and  included  the  whole  subject-matter  of  the  con- 
tract, and  all  previous  or  contemnpraneous  negotiations  were 
merged  in  that  written  contract.  It  constitutes  a  contract 
complete  in  itself  and  without  aml)iguity.  It  is  therefore  a 
contract  in  writing  and  contains  no  warranty  as  to  quality  or 
to  the  manner  in  which  the  work  will  be  done.  The  contract 
being  a  complete,  written,  express  contract,  there  can  be  no 
implied  contract  between  the  parties  pertaining  to  this  same 
subject-matter.     Do  Witt  v.  Berry,  131  U.  S.  306;  Huff  v.  ' 
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Jarrett,  94  111.  475;  Eobinson  v.  McNeill,  51  111.  225;  Graham 
V.  Eisener,  28  111.  App.  269;  Whitemore  v.  South  Boston  Iron 
Co.,  6  Allen,  52. 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tion : 

"  The  jury  are  also  instructed  that  there  is  no  special  war- 
ranty or  guaranty  in  the  written  contract  that  the  property 
should  be  of  any  quality,  and  in  the  absence  of  such  a  warranty 
or  guaranty  the  presumption  is  the  plaintiff  was  buying  at  his 
own  risk,  and  relying  on  his  own  judgment,"  which  instruc- 
tion the  court  refused  to  give  the  jury.  The  written  contract 
containing  no  warranty,  and  there  being  an  express  contract, 
no  contract  of  warranty  could  exist  by  implication;  the  law 
must  presume  there  was  no  warranty,  and  the  purchaser  bought 
at  liis  own  risk  and  on  his  own  judgment,  and  the  contract 
being  in  writing,  it  was  the  duty  of  the  court  to  construe  it 
and  instruct  the  jury  it  contained  no  warranty.  Walker  v. 
Brown,  28  111.  378;  Ogden  v.  Kirby,  79  111.  555;  W.,  St.  L.  & 
P.  Ry.  Co.  V.  Jaggerman,  115  111.  407. 

Tliis  instruction  should  have  been  given  as  asked.  Nor  will 
the  fact  that  the  defendant  was  to  do  certain  work  on  the 
boiler,  change  the  character  of  the  written  contract.  For  if  it 
be  admitted  that  he  was  to  place  the  same  in  position,  yet  the 
evidence  of  the  plaintiff  is  that  the  boiler  sold  to  him  was  to 
be  a  second-hand  boiler;  in  such  case  no  implication  arises  that 
a  warranty  exists  that  the  article,  sold  as  second-hand  goods, 
will  answer  the'pur pose  for  which  made.  Arclidale  v.  Moore, 
19  111.  565;  Kohl  v.  Lindley,  39  111.  195;  Misner  v.  Granger, 
4  Gilm.  69.  An  express  contract  in  writing  could  not  exist  as 
to  one  part  of  the  contract,  and  an  implied  one  of  the  vendor 
as  to  anotlier  part  of  the  same  contract,  growing  out  of  the 
same  transaction  and  the  same  in  point  of  time.  The  instruc- 
tion asked  by  plaintiflf  and  given  by  the  court,  which  proceeded 
on  the  theory  of  an  implied  contract,  should  not  have  been 
given.  We  do  not  deem  it  necessary  to  discuss  questions 
raised  by  the  assignment  of  errors,  as  to  damage,  based  on 
proof  that  the  mill  was  idle  and  there  was  a  loss  of  profits. 
Proof  was  allowed  to  go  to  the  jury  of  the  cost  of  repairs  of 
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the  boiler,  and  the  principal  basis  of  the  claim  for  damage 
was  on  the  theory  that  the  boiler  was  not  in  good  condition, 
and  would  not  do  the  work,  and  much  expense  was  incurred 
in  its  repair.  A  remittitur  has  been  entered  in  this  court  for 
a  part  of  the  sum  for  which  judgment  was  rendered,  but  that 
can  not  cure  errors  of  law  occurring  on  the  trial  going  to  the 
right  of  recovery.  The  judgment  must  be  reversed  and  cause 
remanded. 

Heversed  and  remanded. 


John  F.  Meixsell 

V. 

Thomas  B.  Feezor. 


Trespass—Cutting  of  Trees — Practice— Leading  Questions — Hostile 
Witness. 

1.  It  is  not  necessary  in  trespass  to  describe  in  the  declaration  the  close 
on  which  the  trespass  was  committed. 

2.  In  such  case  the  questions  of  possession  and  the  commission  of  a 
trespass  are  for  the  jury  to  decide  from  the  evidence  adduced. 

3.  One  directing  a  person  to  cut  timber  in  certain  places  is  responsible 
for  a  trespass  of  such  person  upon  the  lands  of  others,  they  having  been 
included  in  the  directions  given. 

4«    Leading  questions  are  proper  where  a  witness  is  hostile. 

[Opinion  ffled  February  26, 1892.] 

Appeal  from  the  Circuit  Court  of  Pope  County;  the  Hon. 
"R.  W.  McCartney,  Judge,  presiding. 

Mr.  W.  H.  BoTEE,  for  appellant. 

Mr.  W.  H.  Mooee,  for  appellee. 

s    Phillips,  J.    This  is  an  action  of  trespass  resulting  in  a 
verdict  and  judgment  for  plaintiff,  and  the  defendant  brings 
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the  record  to  this  court  by  appeal.  The  errors  assigned  are 
the  admission  of  evidence. and  the  overruling  of  a  motion  for 
new  trial  and  in  arrest  of  judgment.  The  declaration  charged 
the  cutting  of  trees  and  saplings  on  plaintifi's  land,  and  it  is 
insisted  that  as  no  lands  are  described  in  the  declaration  it 
was  error  to  admit  evidence  of  the  ownership  of  particular 
lands,  and  that  a  motion  in  arrest  of  judgment  should  have 
been  sustained.  It  is  not  necessary  in  trespass  to  describe  in 
the  declaration  the  close  on  which  the  trespass  was  committed. 
It  is  said  in  1  Saunder's  Reports,  299,  note  b :  "  It  was  anciently 
the  most  usual  practice  in  trespass  clausum  fregit  to  declare 
generally  of  breaking  the  plaintiff's  close  at  'A.' "  This  general 
mode  of  declaring  put  the  defendant  under  a  diflSculty  of 
knowing  in  what  part  of  the  will  of  *A"  the  trespass  which 
the  plaintiff  meant  by  his  declaration  was  committed.  The 
defendant  was  therefore  permitted  to  plead  that  the  close  was 
his  freehold,  which  he  might  do  without  giving  it  a  name, 
because  as  the  plaintiff  was  general  in  his  count  the  defendant 
might  be  as  general  in  his  plea. 

And  if  the  plaintiff  traversed  it,  he  ran  a  great  risk;  for  if 
the  defendant  had  any  part  of  his  land  in  that  will  the  verdict 
would  be  for  him  on  that  issue.  This  turned  the  difflcultv 
upon  the  plaintiff,  and  therefore  he  was  almost  always  driven 
to  a  new  assignment  in  which  he  ascertained  the  place  with 
proper  exactness;  and  to  sustain  this  proposition  the  reporter 
cites  1  Salk.  453;  Helwes  v.  Lambe,  S.  C.,  6  Mod.  117;  as 
cited  by  Wells,  C.  J.,  in  Lambert  v.  Strother,  Wells'  Hep. 
223,  2  Black.  1089.  In  the  discussion  of  this  question  the 
same  authority  says  that  "  It  is  now  the  usual  way  in  all  courts 
at  Westminster  and  particularly  in  C.  B.  by  rule  of  court  A.  D. 
1664,  to  ascertain  tlie  place  in  the  declaration."  In  Great 
Britain  under  the  new  rules  adopted  at  Hiliary  Term,  4th  W. 
4,  the  rules  expressly  require  that  the  name  of  the  close  or 
the  abuttals  or  some  other  description  be  designated  in  the 
declaration.  It  is  of  this  rule  that  Mr.  Chitty  in  his  work  on 
Pleading,  Vol.  1,  376,  is  speaking  when  he  says:  "In  order  to 
avoid  the  necessity  of  a  new  assignment,  the  pleading  rules 
require  the  name  of  the  close  or  abuttals  or  some  other  de- 
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scription  to  be  used  in  the  'statemeDt  or  that  the  defendant 
may  demur  specially."  It  is  also  of  this  rule  that  Mr.  Saun- 
ders in  his  work  on  Pleading  and  Evidence,  Vol.  2,  1094,  is 
speaking  when  he  says :  "  In  actions  of  q.  c.  j.  the  close  or 
place  in  which,  etc.,  must  be  designated  in  the  declaration  by 
name,"  etc.  Mr.  Gould  in  his  work  on  Pleading,  170,  says  : 
"  In  trespass  guare  clausura  f  regit  also,  the  close  must  be  de- 
scribed as  lying  in  a  certain  parish  and  county  named;  and  it 
is  held  advisable  to  set  out  also  the  abuttals  or  name  of  the 
close."  He  cites  to  sustain  this  proposition  Chitty  on  Plead- 
ing, 2  Black.  E.  1089,  Ball  N.  P.  89. 

We  have  already  discussed  the  rule  as  stated  by  Mr.  Chitty 
and  on  what  it  is  based.  Mr.  Gould  further  says :  "  In  the 
United  States  in  whicB  closes  or  parcels  of  land  are  not  in 
general  known  by  particular  ancient  names,  a  description  by 
abuttals  or  by  lines  and  distances  would  seem  generally  indis- 
pensable." He,  however,  cites  no  authority  to  sustain  this 
statement.  In  9  Wentworth  on  Pleading,  148-9,  where  a  form 
of  declaration  is  given  in  which  the  close  is  not  described,  it 
is  said  in  a  note,  "  It  would  have  been  proper  to  have  stated 
the  name  of  the  close  though  it  is  not  necessary  to  do  it.  If 
the  defendant  plead  liberum  teneme?itum  the  plaintiff  must 
make  new  assignment."  The  same  is  substantially  stated  in 
note  "  C  "  to  page  868  of  Yol.  2,  Chitty  on  Pleading.  While 
it  is  the  better  form  of  pleading  to  state  a  description  of  the 
close  by  name,  abuttals  or  numbers  in  the  declaration,  yet,  at 
common  law,  a  declaration  that  omits  description  of  a  close  is 
good.  The  evidence  of  ownership  of  a  particular  tract  of 
land  and  the  commission  of  a  trespass  thereon  in  the  manner 
set  out  in  the  declaration  was  admissible  under  the  declaration. 

The  questions  of  possession  and  the  commission  of  a  tres- 
pass was  for  the  jury,  and  there  was  evidence  to  authorize 
and  sustain  the  verdict.  It  is  argued  that  there  is  no  suflB- 
cient  evidence  connecting  the  defendant  with  the  acts  of  tres- 
pass testified  to  being  committed.  The  plaintiff  offered  in  evi- 
dence a  deed  conveying  to  him  the  tract  on  which  the  trespass 
was  committed.  The  defendant  had  employed  one  Leverett 
to  cut  timber  from  a  certain  tract  of  land  owned  by  him,  and 
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which  adjoined  plaintiflPs  land.  To  Leverett  ho  gave  certain 
instructions  as  to  cutting,  Leverett  cutting  by  contract  and 
employing  his  own  hands.  There  was  evidence  as* to  the 
defendant  showing  Leverett  the  land  on  which  to  cut,  and 
directions  as  to  the  line,  and  if  he  contracted  with  Leverett  to 
cut  on  his  land  and  by  his  directions  as  to  corners  and  lines, 
Leverett  was  so  directed  by  him  that  he  cut  on  plaintiff's  land, 
the  defendant  would  be  liable.  Objection  was  made  to  cer- 
tain questions  asked  by  plaintiff's  counsel  as  to  the  form  of 
questions.  It  sufficiently  appears  that  certain  witnesses  were 
hostile  and  under  such  circumstances  leading  questions  were 
proper.  The  instructions  correctly  stated  the  law.  The 
motion  in  arrest  of  judgment  was  properly  overruled. 

We  find  no  reversible  error  in  the  record.     The  judgment 
is  affirmed. 


Thomas  V.  Whitesides  et  al.,  Trustees,  etc., 

V. 

Cyrus  L.  Cook. 


Agency — Collection  of  Subscriptions  Due  Church — Purchase  of  Indebted- 
ness of  ^Practice* 

1.  Upon  a  second  appeal,  an  appellate  court  will  not  consider  questions 
passed  upon  and  determined  on  a  former  appetil. 

2.  An  agent  employed  to  nettle  a  debt  can  not  purchase  it  for  himself. 
One  who  agrees  to  act  for  another  is  not  allowed  to  deal  in  the  business  of 
his  agency  for  his  own  benefit,  or  to  do  an  act  having  a  tendency  to  inter- 
fere with  the  proper  discharge  of  his  duties. 

[Opinion  filed  February  26,  1892.] 

In  krrob  to  the  Circuit  Court  of  Madison  County ;  the 
Hon.  E.  R.  Burroughs,  Judge,  presiding. 

Messrs.  Happy  &  Tbavous,  for  plaintiffs  in  eiTor. 
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Mr.  A.  W.  Metcalfe,  for  defendant  in  error. 

Phillips,  J.  This  cause  was  before  this  court  at  the  Angnst 
term,  1886,  and  the  opinion  as  filed  is  reported  in  20  111.  App.' 
574.  On  the  cause  being  remanded,  an  amendbd  bill  was  filed 
to  cancel  the  note  and  inort<(age  in  the  bill  and  cross-bill 
described.  The  defendant  to  the  original  bill  filed  an  amended 
cross-bill,  and  on  answers  being  filed  to  the  amended  bill  and 
amended  cross-bill  and  replications  thereto,  the  cause  was  heard. 
The  evidence  shows  that  Cook  was  one  of  the  trustees  and 
was  active  in  the  work  of  the  church.  Numerous  subscrip- 
tions had  been  procured  which  were  sufiicieut  in  amount  to 
pay  off  the  church  debt.  Henry  L.  Field  was  preaching  in 
the  church  and  procured  certain  subscriptionr»  in  Alton  and  at 
other  places,  and  proposed  to  Cook  that  he  would  collect  all 
that  liad  been  procured  except  those  at  Ed  wards  ville,  Troy 
and  Bethel,  if  he.  Cook,  would  collect  those  and  see  that  the 
church  debt  was  entirely  paid  off.  Cook  assented  to  this,  and 
Field  collected  and  paid  over  all  he  promised  to  collect,  and 
the  subscriptions  at  Edwards  ville,  Troy  and  Bethel  were 
turned  over  to  "Cook,  who  took  possession  of  them  and 
retained  them  up  to  the  time  of  filing  the  original  bill  in  this 
cause,  lie  reported  and  consented  to  reports  made  from 
time  to  time,  that  the  church  was  substantially  out  of  debt, 
and  on  October  18,  1876,  wrote  Field:  "In  reference  to  the 
matter  of  the  church  subscriptions,  it  is  my  intention  to,  if 
possible,  have  this  all  settled  by  the  first  of  January.  Just  at 
this  time  I  can  not  act  in  the  matter,  as  I  am  compelled,  being 
a  candidate,  to  take  quite  an  active  part  in  the  political  cam- 
paign." On  November  2,  1876,  Cook  purchased  of  one  Kel- 
ler a  note  that  was  the  outstanding  indebtedness  of  the  church; 
that  note  was  secured  by  a  trust  deed  which  was  not  recorded 
until  October  10,  1884,  and  during  all  the  time  that  has 
elapsed  from  the  time  of  his  purchase  of  the  note  he  retained 
possession  of  the  assets  of  the  church,  which  was  the  subscrip- 
tion list  to  pay  the  debts  of  the  church.  Within  a  short  time 
prior  to  the  purchase  of  the  note,  he  stated  that  he  expected 
to  have  it  all  settled  by  the  first  of  January.     The  evidence 
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shows  that  he  accepted  the  subscription  list  and  promised  to 
collect  the  same,  and  see  that  the  church  debt  was  paid. 
When  this  case  was  before  us  heretofore  wo  said :  "  Having 
undertaken  this  agency  he  was  bound  to  perform  the  duties 
thereof,  consistent  with,  and  not  adverse  to  the  interest  of  the 
church  for  which  he  was  agent ;  as  such  he  can  not  be  per- 
mitted to  neglect  the  collection  of  these  assets;  and  proper 
application  of  the  sums  collected  induce  his  principal,  by  acts 
and  reports,  to  believe  he  was  performing  his  duty  as  agent, 
secretly  purchase  his  note,  hold  it^  as  an  interest-bearing 
indebtedness  for  years,  and  then  enforce  the  payment  of  tlie 
principal  and  accrued  interest;  even  if  he  undertook  tiiis 
agency  without  reward  and  commenced  to  perform  the  duties, 
he  was  bound  to  proceed  and  execute  it  with  the  same  dili- 
gence as  if  paid.  Text  writers  an  agency  and  trusts,  as  also 
our  Supreme  Court,  have  laid  down  and  enforced  as  rules 
applicable  here,  that  an  agent  employed  to  settle  a  debt  can 
not  purchase  it  for  himself,  and  one  who  agrees  to  act  for 
another  is  not  allowed  to  deal  in  the  business  of  his  agency  for 
his  own  benefit,  or  to  do  an  act  having  a  tendency -to  interfere 
with  the  proper  discharge  of  his  duties."  The  allegation  of 
the  cross-bill  is  substantially  the  same  as  to  the  facts  alleged, 
and  the  same  as  to  the  relief  prayed  in  the  amended  cross-bill 
now  in  this  record  as  in  the  original  cross-bill.  The  facts  to 
sustain  the  cross-bill  are  substantiallv  the  same  now  as  then, 
except  that  evidence  is  offered  to  show  that  certain  persons 
whose  names  are  on  the  subscription  list  held  by  Cook  were 
at  the  time,  and  since,  insolvent.  Be  that  as  it  may,  in  the 
cause  when  before  us,  it  was  ordered  in  the  opinion  then  filed 
that  the  decree  of  the  Circuit  Court  be  reversed  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  the 
views  therein  expressed. 

In  such  case  on  a  second  appeal,  Ivhere  a  certain  mode  of 
proceeding  has  been  marked  out  in  the  opinion,  and  the  direc- 
tion is  to  proceed  consistently  therewith,  any  other  mode  of 
proceeding  is  excluded.  Hook  v.  Richeson,  115  111.  431;  Gage 
V.  Bailey,  119  111.  539;  Parker  v.  Shannon,  121  111.  452.  It  is 
said  in  Ogle  v.  Turpin,  8  111.  App.  453,  "  It  has  been  uni- 
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formly  held  by  our  Supreme  Court  and  by  the  Supreme 
Court  of  the  United  States  that  on  a  second  aj^peal  those 
courts  will  not  consider  any  questions  which  have  been  passed 
upon  and  determined  by  them  on  a  former  appeal,  but  that  all 
such  questions  are  to  be  regarded  as  res  adjudicata^'*  and  in 
that  case  numerous  authorities  are  cited  as  sustaining  that 
proposition. 

The  first  adjudication  in  this  case  by  this  court,  fully  deter- 
mined and  settled  the  rights  of  appellee  under  the  cross-bill, 
and  so  far  as  that  cross-bill  is  concerned,  the  only  proceeding 
which  was  consistent  with  that  opinion  was  that  the  court 
should,  when  the  cause  was  remanded,  dismiss  the  cross-bill. 
Parker  v.  Shannon,  supra.  The  original  bill  wa$  amended  in 
accordance  with  the  views  suggested  in  the  opinion  in  20 
111.  A  pp.,  and  the  court  thereupon  ordered  that  the  complain- 
ants in  the  original  bill  should  pay  all  costs  up  to  that  time. 
The  litigation  had  been  chiefly  in  reference  as  to  whether 
there  was  anything  due  Cook,  as  alleged  in  his  cross-bill  and 
in  his  answer,  and  that  having  been  adjudged  adverse  to  him, 
it  was  error  to  order  the  complainants  to  pay  all  costs  up  to 
the  time  of  the  amendment;  after  that  amendment  to  the 
original  bill,  and  it  having  been  adjudged  that  the  trustees 
were  not  indebted  to  Cook,  and  that  he  had  no  claim  against 
the  church,  it  was  error  to  not  enter  a  decree  as  prayed  in  the 
amended  bill  under  the-evidence  appearing  in  the  record,  and 
it  was  error  to  decree  relief  on  the  cross-bill  and  foreclose  the 
deed  of  trust.  The  second  decree  entered  by  the  Circuit 
Court  is  reversed,  and  the  cause  is  remanded,  with  directions 
to  proceed  as  indicated  in  Whitesidesv.  Cook,  20  III.  App.  574. 

Reversed  and  remanded  with  directions. 


Elizabeth  E.  Blaiu 

V. 

Estate  of  George  W.  Guthrie. 

Administration — Claim — A  genet/. 

Upon  a  claim  filed  against  the  estate  of  the  ex-guardian  of  claimant,  the 
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same  beinfir  alleged  to  call  for  an  amount  received  by  him  as  guardian  and 
never  paid  over,  a  certain  receipt  having  been  given  by  her  to  him  in  his 
lifetime,  in  full  of  all  demands,  this  court  declines  to  interfere  with  a  judg- 
ment in  her  favor  for  a  sum  named. 


[Opinion  filed  February  26,  1892:] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  H.  Snydeb,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  appellant. 

Messrs.  G.  &  G.  A.  Koerner,  K.  J.  Goddaed  and  M. 
McMuEDo,  for  appellee. 

Sample,  J.  Elizabeth  E.  Blair,  nee  Johnston,  filed  a  claim 
in  the  County  Court  against  the  estate  of  George  W.  Guth- 
rie for  the  sum  of  $3,600,  where,  upon  the  trial  before  the 
judge  of  the  court  without  a  jury,  her  claim  was  allowed  in 
the  sum  of  ?267,  from  which  judgment  an  appeal  was  taken 
to  the  Circuit  Court,  and  upon  trial  there  before  the  court, 
the  same  judgment  was  rendered,  and  an  appeal  again  taken 
to  this  court,  where  the  only  error  assigned  is  that  the  judg- 
ment was  for  too  small  a  sum.  As  conceded,  the  question  is 
wholly  one  of  fact. 

There  are  four  items  involved,  which  for  convenience  may 
be  called  the  Anderson,  "Wright,  rent,  and  collection  of  desper- 
ate claims  items,  on  the  part  of  the  plaintiff ;  while  on  the  part 
of  the  defendant  there  is  a  general  denial  of  the  validity  of 
these  items,  and  a  set-off  in  the  way  of  a  claim  of  the  payment 
of  taxes  on  claimant's  land,  and  the  deeding  to  her  and  her 
sisters  of  land,  the  claimant's  share  of  which  was  $800.  "We 
have  read  the  full  record  of  this  evidence,  and  while  not  able 
to  determine  with  exactness  the  basis  upon  which  the  findings 
of- the  two  courts  below. was  made,  yet  as  these  courts  had  the 
witnesses  before  them,  and  the  points  at  issue  are  entirely  of 
facts,  we  are  not  disposed  to  disturb  those  findings.  • 

The  Anderson  item,  in  regard  to  the  balance  due  on  a  fore- 
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closnre,  is  the  only  claimed  indcbtcdaess  that  arose  after  the 
giving  of  the  following  receipt  on  the  part  of  this  claimant: 

"  Received  of  Geo.  W.  Guthrie,  mj  acting  agent,  the  sum 
of  $2,659.36,  in  full  of  all  demands  against  the  said  Geo.  W. 
Guthrie. 

"  Elizabeth  Johnston. 

"  Dated  August  20th,  1883." 

If  the  court  gave  full  credit  to  this  receipt  and  allowed  in 
full  the  balance  due  on  the  Anderson  note,  and  also  allowed 
ihe  estate  credit  for  the  set-offs,  then  the  claimant  got  judg- 
ment for  all  she  was  entitled  to.  We  call  attention  to  the  fact 
that  there  is  nothing  in  the  bill  of  exceptions  in  this  case,  to 
indicate  what  the  receipt  to  Guthrie  for  $2,659.36  was  given 
for,  except  what  is  purported  on  its  face.  The  import  of  it 
is  that  Guthrie  had  been  the  claimant's  agent,  and  on  the 
20th  day  of  August,  1883,  she  had  received  a  certain  sum  of 
money  in  full  of  all  demands  against  him.     For  the  reaEons 

stated  the  judgment  is  affirmed. 

Judgment  affiinned. 


TiRZA  A.  Kattelman 

V. 

Estate  of  George  W.  Guthrie. 

Guardxan  and  Ward — Receipt  in  Full — Jurisdiction  of  Circuit  Court, 

L  Compound  interest  can  not  be  recovered  from  the  estate  of  a  deceased 
guardian,  who,  at  his  death,  was  indebted  to  his  ward  in  a  eriven  sum, 
unless  there  was  a  wilful  wiCliholding  of  the  funds,  in  case  of  a  suit  by  the 
ward  against  the  estate  for  such  funds  so  held  as  guardian. 

2.  If  the  ward,  after  attaining  majority,  and  without  any  fraud  being 
perpetrated,  permits  his  ez-guardian  to  retain  and  handle  such  funds, 
compound  interest  can  not  be  allowed. 

3.  Upon  a  claim  filed  against  the  estate  of  an  ex-guardian  of  claimant, 
the  same  being  alleged  to  cover  an  amount  received  by  him  as  guardian 
and  never  paid  over,  a  certain  receipt  having  been  given  by  her  to  him  in 
his  lifetime,  in  full  of  all  demands,  this  court  declines  to  interfere  with 
judgment  in  her  favor  in  a  sum  named. 
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[Opinion  filed  Febrnary  26, 1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  appellant. 

Messrs.  G.  &  G.  A.  Koerner,  and  R.  J.  Goddard  and  M. 
McMuRDo,  for  appellee. 

Sample,  J.  The  deceased,  George  W.  Guthrie,  as  the 
guardian  of  Tirza  A.  Kattelman,  nee  Johnston,  received  and 
controlled  her  estate  as  such,  until  November  2,  1881,  when 
he  made  his  final  report  to  the  County  Court,  wliich  showed 
that  the  amount  of  the  estate  in  his  hands  was  $4,298.08. 
With  his  report  he  filed  the  following  receipt  of  the  ap- 
pellant : 

"Received  of  Geo.  W.  Guthrie,  my  guardian,  the  sum  of 

$4,298.80  in  full  of  all  claims  against  him  as  such  guardian, 

and  I  do  hereby  acknowledge  the  foregoing  settlement  as 

correct. 

"  Tirza  A.  Johnston. 
"  November  2,  1881." 

Thereupon  the  court  approved  said  report  and  ordered  it  to 
be  filed  and  recorded.  This  receipt,  as  testified  to  by  the 
clerk  of  the  court,  was  signed  understandingly  by  her,  and 
after  she  had  arrived  at  her  majority. 

There  is  no  evidence  in  this  record  that  Guthrie  was  guilty 
of  any  fraud  or  misrepresentations  to  induce  her  to  sign  it. 
He  was  her  uncle,  and  doubtless  she  had  confidence  in  his 
business  ability  and  integrity  to  properly  control  and  invest 
her  money  thereafter.  This  is  implied  from  the  fact  that  so 
far  as  disclosed  by  this  record,  he  was  not  asked  to  pay  it  over 
until  the  10th  day  of  February,  1888,  two  days  before  his 
death.  Had  there  not  been  some  understanding  or  agreement 
between  the  parties,  evidently  the  matter  would  not  have 
been  allowed  to  drag  along  for  a  period  of  over  five  years 
without  some  steps  being  taken  to  collect  it,  or  at   least  de- 
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mands  made  upon  him.  After  Guthrie's  decease,  his  wife, 
Kebeeca,  was  appointed  administratrix  of  his  estate,  and  Tirza 
A.  Kattelman  filed  a  claim  in  the  Probate  Court  a^^ainst  the 
estate  for  tlie  sum  of  $7,500,  about  the  last  of  December,  1889, 
where,  upon  trial  before  the  judge  of  the  court,  the  sum  of 
$3,723.54  was  allowed,  from  which  judgment  an  appeal  was 
taken  to  the  Circuit  Court,  where,  upon  trial  before  the  judge 
of  that  court,  a  judgment  for  the  same  amount  was  entered, 
from  which  judgment  and  finding  an  appeal  was  taken  to  this 
court,  where  error  is  assigned  that  the  court  gave  judgment 
for  .too  small  a  sum,  upon  which  assignment  three  ppints  are 
made  bj  appellant,  viz.: 

First. .  Does  the  evidence  sustain  the  contention  that  Guth- 
rie bought  the  Kixon  land  and  improved  it  with  his  ward's 
money  ? 

Second.     Could  he  get  any  credit  for  the  outlay  if  he  had? 

Third.     Is  Guthrie's  estate  liable  for  compound  interest? 

The  first  and  third  questions  arise  upon  the  facts  developed 
by  the  evidence.  That  evidence  has  been  carefully  examined, 
and  in  view  of  the  fact  that  the  judges  of  two  courts  that  had 
the  witnesses  before  them,  have  found  in  the  same  way,  we 
do  not  feel  disposed  to  disturb  those  findings,  or  to  enter  into 
an  analysis  of  the  evidence  in  detail  to  show  why  we  are  dis- 
posed to  believe  that  they  are  sustained.  They  involve  con- 
troverted questions  of  fact,  especially  as  to  whose  money  paid 
for  the  Nixon  land  and  the  improvements.  Mrs.  Fellows,  the 
mother  of  claimant,  testified  that  hor  money  paid  for  that 
land  and  the  improvements.  Her  evidence  on  this  point  is 
directly  contradicted  by  that  of  Mr.  and  Mrs.  Baden.  In  ad- 
dition to  this  direct  evidence,  the  circumstances  and  nature  of 
the  transaction  considered  in  all  its  features  seem  to  support 
the  defense. 

As  to  compounding  the  interest,  that  should  only  be  done 
in  case  of  a  wilful  withholding  of  the  funds,  in  case  of  a  suit 
by  the  ward  against  the  estate  for  such  funds  so  held  a» 
guardian.  If  the  claimant,  after  her  majority  and  without 
any  fraud  being  perpetrated,  permitted  Guthrie  to  retain  and 
handle  such  funds,  then  of  course  no  compound  interest  could 
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be  allowed.  As  to  the  second  i)oiDt  made,  that  the  estate  was 
not  entitled  to  credit  for  the  $2,200,  although  Guthrie  did 
pay  for  the  lands  and  improvements  out  of  this  ward's  money 
which  was  conveyed  to  and  received  by  her,  we  do  not  think 
it  well  taken.  By  the.  allowance  of  this  credit,  the  order  of 
the  County  Court  is  not  necessarily  attacked,  which  found 
there  was  a  certain  amount  due  the  ward  on  final  settlement. 
Til  is  land  transaction  was  an  outside  matter  which,  as  appears 
from  the  evidence,  was  personal  as  between  the  ])artie6.  It 
may  be  fairly  inferred  that  the  parties  treated  it  as  a  transac- 
tion betwgen  them  as  debtor  and  creditor,  and  not  as  guardian 
and  ward.  The  court  below  having  found  that  Guthrie  con- 
veyed to  this  claimant  and  that  she  received  and  retained  the 
land,  and  paid  him  nothing  for  it,  he  should  receive  credit  for 
the  amount  that  he  expended  in  her  behalf,  unless  the  rigid 
rule  of  law  invoked  by  appellant  forbids  it,  which  we  do  not 
find,  for  the  reasons  above  stated,  to  interfere  with  its  allow- 
.ance.  We  can  not  consider  the  point  made  in  the  brief  of 
appellee's  counsel,  that  the  Circuit  Court  could  not,  under  the 
new  law,  take  jurisdiction  of  the  appeal  from  the  County 
Court  for  the  reason  that  no  cross-errors  were  assigned.     The 

judgment  is  affirmed. 

Judgment  affirmed. 


James  M.  Robnett  et  al. 

V. 

Sally  A.  Robnett. 

Administration — Claim  of  Daughter — Witnesses — Subdivision  4,  See.  7, 
Chap.  39t  R.  S. — See.  5.  Chap.  51,  R,  S. — Presentation  of  Claim — Costs, 

1.  In  a  controversy  involvingf  a  claim  by  a  child  acrainst  his  father's 
estate  for  services  rendered  for  the  father  at  his  request,  the  fact  that  the 
mother  of  such  claimant  is  administratrix  of  her  husband's  estate,  will  not 
prevent  her  from  testifyinf?  in  his  behalf,  nor  will  the  relation  to  the  estate 
of  such  administratrix  by  way  of  her  interest  under  the  statute  regarding 
descents,  prevent  her  being  called  as  a  witness  in  such  case. 


192  Appellate  Courts  of  Illinois. 

« 

Vol.  43.]  Robnett  v.  Robnett. 

2.  A  mother  may  in  such  case  tostify  that  at  her  deceased  husband's 
request  she  wrote  a  letter  to  a  child  of  Hge  and  earning  his  living  at  a  dis- 
tance, asking  him  to  return  home  and  remain.  She  acts  in  such  case  as 
agent  of  her  husband  in  view  of  Sec.  5,  Chap.  51,  R.  S.,  but  she  will  not  be 
allowed  to  testify  as  to  labor  performed,  money  advanced  and  the  like. 

3.  Where  in  such  case  such  child  returns  and  takes  part  in  the  labor 
incident  to  home  life,  although  there  is  no  express  agreement  for  compen- 
sation, an  intention  to  compensate  will  be  implied. 

4.  While  a  claimant  who  does  not  file  his  claim  in  the  County  Court  on 
the  day  of  adjustment  may  be  liable  for  costs,  this  does  not  follow  upon 
appeal  from  judgment  for  the  claimant  to  the  Circuit  Court  as  to  the  costs 

therein. 

5.  Although  the  claimant  in  such  case  is  not  competent  as  a  witness  in 

.  chief,  he  is  competent  to  testify  in  rebuttal  to  conversations  and  transactions 
testified  to  by  other  witnesses  called  by  the  opposite  party. 

[Opinion  filed  February  26,  1S92.] 

Appkal  from  the  Circuit  Court  of  Marion  County;  the 
Hon.  William  H.  Snydek,  Judge,  presiding. 

Messrs.  II.  C.  GooDnow  and  Casey  &  Dwight,  for  appel- 
lants. 

In  supporUof  this  claim  appellee  offered  in  the  conrt  below 
the  evidence  of  Mrs.  E.  C.  F.  Robnett,  widow  of  deceased, 
and  administratrix  of  the  estate,  who  testified  that  her  hus- 
band, then  sick,  told  her  to  write  for  appellee  to  come  home, 
which  was  done,  and  appellee  returned  home. 

We  insist  the  widow  was  not  a  competent  witness,  and  it 
was  error  to  permit  her  to  testify.  Eeeves  v.  Ilerr,  69  111. 
81;  Trepp  v.  Baker,  78  111.  146. 

And  the  intestate  simply  telling  his  wife  to  write  for  ap- 
pellee to  come  liome,  did  not  create  an  agency  out  of  which 
could  grow  the  contract  relied  upon  by  appellee.  Trepp  v. 
Baker,  78  111.  146. 

Where  services  are  rendered  within  the  family,  there  can 
be  no  recovery  against  the  head  of  such  family  unless  it  be 
shown  either  that  there  was  an  express  promise  to  pay,  or 
that  the  services  were  rendered  under  the  expectation  of 
receiving  pay  therefor  on  the  one  side,  and  under  the  expec- 
tation of  paying  therefor  on  the  other  side.     Myers  v.  Malcom, 
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20  111.  621 ;  Freeman  v.  Freeman,  66  III.  106 ;  Miller  v.  Mil- 
ler, 16  111.296;  Morton  v.  Rainey,  82  111.  215;  Guffin  v. 
National  Bank,  74  111.  259  ;  Dunlap  v.  Allen,  90  111.  108 ; 
Ginders  v.  Gindere,  21  111,  App.  522 ;.  Patterson  v.  Collar,  31 
111.  App.  340. 

A  son  or  daughter  of  a  parent  residing  with  the  parent, 
does  not  cease  to  be  a  member  of  the  family  when  they 
respectively,  arrive  at  the  age  of  twenty-one  or  eighteen,  from 
that  fact  alone.  C.  &  N.  W.  Ey.  Co.  v.  Chisholm,  Jr.,  79  111. 
584. 

If  a  child  remains  with  a  parent  after  majority  in  the  same 
apparent  situation  as  when  a  minor,  in  the  absence  of  a  con- 
tract, no  recovery  can  be  had  for  services  rendered.  Miller 
V.  Miller,  16  III.  296;  Morton  v.  Eainey,  82  111.  215;  Cooper 
V.  Cooper,  3  111.  App.  495. 

In  such  cases  the  presumption  arises  that  the  parties  did 
not  contemplate  the  payment  of  wages  for  the  services  ren- 
dered. Freeman  v.  Freeman,  65  111.  106;  Cooper  v.  Cooper, 
12  111.  478. 

A  step-father  will  not  be  held  to  pay  for  the  services  of  a 
minor  step-son  who  lives  in  the  family  as  a  member  of  it, 
when  the  relation  of  parent  and  child  exists,  unless  an  express 
promise  to  pay  for  the  services  can  be  shown.  Brush  v. 
Blanchard,  18  111.  46. 

"Where  a  child  lives  with  a  parent,  or  a  parent  with  the 
child,  the  relationship  between 'the  parties  is  so  intimate,  that 
the  law  does  not  imply  a  contract  to  pay  money  for  suppoit 
or  services;  unless  it  be  shown  that  there  is  an  express  contract 
to  pay  for  such  support  and  services,  a  recovery  therefor  can 
not  be  had  by  one  of  the  parties  against  the  other.  In  the 
absence  of  an  express  agreement,  the  law  indulges  the  gener- 
ous presumption  that  what  is  done  for  each  other  by  parties 
thus  nearly  related,  is  done  gratuitously,  and  as  the  prompt- 
ing of  natural  affection.  Miller  v.  Miller,  16  111.  296;  Brush 
V.  Blanchard,  18  111.  46;  Fatoon  v.  Mclntyre,  118  111.  292. 

The  heirs  are  competent  witnesses  for  the  estate  in  defense 
of  this  claim.  Freeman  v.  Freeman,  62  111.  189;  Byers  v. 
Tliompson,  66  111.  421. 

yoL.XLIII  13. 


194  Appellate  Couets  op  Illinois. 

Vol.  43.]  Robnett  v.  Robnett. 

— ■ • —  -     —  -- 

The  claimant  is  not  a  competent  witness  in  her  own  behalf 
as  to  matters  occurring  before  the  death  of  her  father.  Bran- 
ger  V.  Lucy,  82  111.  91;  Langley  v.  Dodsworth,  81  111.  86; 
Redden  v.  Inraann,  6  111.  App.  55. 

Delay  in  the  presentation  of  a  claim  is  to  be  considered. 
O'Connor  v.  O'Connor,  52  111.  316. 

This  claim  not  having  been  presented  at  the  adjustment 
term  and  no  good  reason  having  been  shown  why  it  was  not, 
the  costs  should  have  been  adjudged  against  the  claimant. 
Starr  &  C.  111.  Stats.  218,  Sec.  63. 

There  being  no  written  pleadings  in  the  probating  of  claims, 
the  statue  of  limitations  is  supposed  to  be  pleaded ;  and  if  the 
administrator  fails  to  do  so,  the  heirs  may.  McCoy  v.  Mgr- 
row,  18  111.  519. 

Messrs.  Van  ITookebeke  &  Ford  and  W.  F.  Bundy,  for 
appellee. 

In  Reeves  v.  Herr,  59  111.  81,  the  widow  was  called  by  the 
executor  to  prove  a  conversation  of  her  husband's  with  the 
defendant  touching  the  matter  in  controversy.  The  court 
held  her  incompetent.  How  could  the  court  have  held  other- 
wise ?  • 

In  Trepp  v.  Baker,  78  III.  146,  it  was  sought  to  establish 
an  agency  in  the  wife  by  her  testimony,  because  she  was  pres- 
ent with  her  husband  when  he  purchased  goods  at  a  store  and 
she  helped  select  them.  The  court  very  properly  Jield  this 
would  not  constitute  her  his  agent,  and  the  wife  was  not  a 
competent  witness.     But  how  different  ife  this  case. 

In  the  case  at  bar  she  testified,  not  to  conversations  of  her 
husband's,  but  to  matters  she  knew  aliu7ideofy  except  to  mat- 
ter of  agency  as  already  stated. 

She  was  clearly  competent  in  the  case  at  bar  under  Sec.  2, 
Chap.  51,  Starr  &  C.  111.  Stats.  She  was  directly  interested, 
but  she  testified  against  that  interest;  nor  did  she  testify  of 
her  own  motion  or  in  her  own  behalf,  but  was  called  as  a  wit- 
ness by  the  adverse  party.  Douglas  v.  Fullerton,  7  III.  App. 
102;  Stewart  v.  Kirk,  69  111.  509;  Remann,  Ex.,  v.  Buckmas- 
ter,  85  111.  403 ;  Rann  v.  Rann,  95  111.  433 ;  Griffin  v.  Griffin, 
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125  III.  430;  Campbell  v.  Campbell,  130  111.  466;  Powell  v. 
Powell,  114  111.  329. 

These  authorities  fully  sustain  her  competency. 

It  is  insisted  appellee  is  barred  from  recovering  because  the 
claim  was  not  presented  on  the  adjustment  day,  etc.,  and  costs 
should  have  been  adjudged  against  appellee. 

We  fail  to  see  the  merit  of  this  point.  Sec.  60,  Chap.  3, 
Starr  &  C.  111.  Stats.,  provides  the  mode  and  manner  of  ad- 
justment of  claims,  and  Sec.  61  provides  for  allowance  of 
claims  presented  after  adjustment. 

The  administratrix  having  entered  her  appearance  in  this 
case  no  summons  was  necessary.  Sec.  63  provides  for  trial  as 
though  claim  had  been  presented  on  adjustment  day,  and  pro- 
vides, "That  when  defense  is  made  the  court  may,  if  it  shall 
deem  just,  order  the  whole  or  some  part  of  the  costs  occa- 
sioned by  such  defense  to  be  paid  out  of  the  estate*" 

In  the  absence  of  proof  the  presumption  is  that  the  claim 
was  presented  for  allowance  in  due  time,  and  that  the  estate  is 
liable  for  costs.  Welch  v.  Wallace,  3  Qilm.  490;  Granjang  v. 
Merkle,  22  111.  249. 

Phillips,  P.  J.  A  claim  was  filed  by  appellee  against  the 
estate  of  P.  H.  Eobnett,  deceased,  for  work,  labor  and  services 
rendered  during  five  years  prior  to  his  death.  Appellee  is  a 
daughter  of  deceased.  E.  C.  F.  Robnett,  the  widow,  is  admin- 
istratrix. A  judgment  was  rendered  against  the  estate  in  the 
County  Court  An  appeal  was  taken  to  the  Circuit  Court, 
when  again  appellee  recovered  a  judgment.  The  plaintiflE 
called  as  a  witness  the  administratrix,  who  is  the  widow  of 
deceased,  who  testified  that  several  years  prior  to  the  death  of 
P.  H.  Kobnett,  the  appellee  had  been  teaching  school  and  liv- 
ing away  from  home,  having  left  after  she  became  of  age,  and 
some  five  or  six  years  before  the  death  of  P.  H.  Eobnett,  he 
requested  the  witness  to  write  and  request  appellee  to  come 
home,  as  she  was  needed  at  home,  and  in  accordance  with  that 
request  she  wrote  appellee,  who  came  home  and  had  since 
rendered  service  in  the  family  most  of  the  time.  It  is  urged 
the  administratrix,  the  widow  of  the  deceased,  is  not  a  com- 
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petent  witness  to  testify  when  called,  for  one  who  has 
presented  a  claim  against  the  estate.  So  far  as  she  occupies 
the  position  of  administratrix,  that  relation  of  itself  does  not 
prevent  her  being  a  witness  regardless  of  the  party  calling 
her.  Steele  v.  Clark,  77  111.  471;  Remanu  v.  Buckmaster,  85 
111.  403.  Neither  does  her  relation  to  the  estate  by  way  of 
the  interest  she  has  by  Subdivision  4  of  Sec.  1  of  Chap.  89  K. 
8.,  entitled  "Descents,"  prevent  her  being  called  as  a  witness. 
Freeman  v.  Freeman,  62  111.  189;  Byers  v.  Thompson,  66  HI. 
421. 

By  the  express  provision  of  Sec.  5,  Chap.  51,  R.  S.,  entitled 
'•  Evidence,"  she,  as  wife  of  the  deceased,  is  made  com|}etent 
to  testify  '*  in  all  matters  of  business  transactions,  when  the 
transaction  was  had  and  conducted  by  such  mamed  woman 
as  the  agent  of  her  husband."  If  the  husband  was  alive  and 
suit  brought  against  him  for  this  claim  by  virtue  of  tliat  sec- 
tion, the  wife  would  be  a  competent  witness  whether  called 
for  or  against  him.  His  deatli  would  not  disqualify  her  from 
being  called  as  such  witness  under  such  circumstances  when  a 
claim  is  filed  against  the  estate.  She  was  a  competent  witness 
to  testify  that  by  the  direction  of  her  husband  she  had  written 
a  letter  to  the  plaintiff  requesting  her  to  retuni  home,  that 
he  needed  her.  Her  act  in  making  that  request  and  its  pur- 
pose was  as  agent  of  her  husband.  She  would  not  be  compe- 
tent to  testify  to  other  facts  in  this  case,  as  to  labor  performed, 
money  advanced,  and  the  like.  It  is  further  insisted  that 
plaintiff's  claim  not  having  been  presented  on  the  day  of  ad- 
justment, the  costs  should  have  been  adjudged  against  her. 
The  Circuit  Court  adjudged  that  the  costs  in  the  County 
Court  should  be  paid  by  appellee,  and  that  she  should  recover 
costs  in  the  Circuit  Court,  to  be  paid  in  due  course  of  admin- 
istration. This  was  in  conformity  to  the  statute,  and  was  not 
error.  While  the  plaintiff  who  does  not  file  her  claim  on  the 
day  of  adjustment  may  be  liable  for  costs  in  the  County  Court, 
it  docs  not  follow  that  costs  of  the  Circuit  Court  should  be 
taxed  against  her.  It  is  further  urged  that  the  evidence  does 
not  make  a  case  wliere  appellee  would  be  entitled  to  recover; 
that  she  was  of  age  and  away  from  home  is  shown,  and  that 
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the  intestate  requested  her  return  as  she  was  needed.  It 
further  appears  that  from  her  return  home  she  was  engaged 
in  rendering  service  in  various  ways,  that  she  took  an  active 
part  in  the  household  duties  and  the  work  on  the  farm,  en- 
gaging in  fruit  raising  and  other  work,  and  having  stock  on 
tlie  farm.  It  is  true  there  does  not  seem  to  have  been  any 
special  agreement  that  she  was  to  be  paid  for  her  services,  but 
being  of  age  and  away  from  home  to  make  her  own  living, 
and  returning  home  under  the  request  shown,  and  afterward 
rendering  services,  tliere  was  evidence  to  warrant  a  finding, 
there  was  an  implied  agreement  to  pay.  As  was  said  in  Free- 
man V.  Freeman,  66  111.  106,  "After  leaving,  the  presump- 
tion arises  that  he  thenceforth  intended  to  labor  and  accumu- 
lafe  property  for  himself,  and  when  he  returned  at  the 
solicitation  of  the  father  it  is  but  a  reasonable  presumption 
the  father  intended  to  pay,  and  he  to  receive  pay  for  his 
labor.  *  »  *  "  In  some  respects  the  cases  are  alike  and 
there  is  «jvidence  to  sustain  the  finding  by  the  court  that  there 
was  an  implied  promise  to  pay  appellfee  for  services  so  ren- 
dered. The  appellee  was  offered  as  a  witness  in  her  own 
behalf  in  rebuttal  and  objected  to  as  incompetent,  and  objec- 
tion overruled,  to  which  appellant  excepted*  While  she  is 
not  competent  as  a  v^tness  in  chief,  yet  she  is  competent  to 
testify  in  rebuttal  to  conversations  and  transactiona  testified  to 
by  other  witnesses  called  by  appellants  by  Sec.  2  of  the  chapter 
entitled  "  Evidence  and  Depositions."  She  was  a  competent 
witness  on  these  facts.  Penn  v.  Oglesby,  89  111.  110;  Plain 
V.  Eoth,  107  111.  588.  Except  as  to  such  facts,  appellee  was 
incompetent  as  a  witness.  From  the  entire  evidence  that  was 
competent  in  the  record  there  was  evidence  to  sustain  the 
verdict;  and  although  certain  questions  and  answers  of  appel- 
lee were  inadmissible,  and  certain  questions  and  answers  asked 
the  widow  were  inadmissible,  yet  on  trials  before  the  court 
without  a  jury,  that  evidence,  as  here,  was  not  misleading,  and 
to  the  prejudice  of  appellants.  Objection  is  made  to  certain 
propositions  of  law  held  for  appellee.  The  third  proposition 
held  is:  "The  court  instructs  you  that  if  you  find  from  the 
evidence  that  the  plaintiff  within  five  years  last  past  and  before 
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the  death  of  P.  H.  Robnett,  paid  out  and  expended  her  own 
money  in  and  about  the  necessary  expenses  of  the  family  and 
farm  of  said  P.  H.  Robnett,  and  with  his  knowledge  and  con- 
sent, then  it  raised  an  obligation  on  him  to  repay  the  plaintiff, 
and  she  may  now  recover  against  the  estate  sach  sum  as  you 
find  from  the  evidence  remains  unj^aid,  if  any  remains  unpaid, 
not  exceeding  the  amount  of  plaintiff's  claim."  It  is  urged 
that  the  proposition  allows  a  recovery  for  more  than  live 
years  prior  to  filing  the  claim.  It  is,  "  If  within  five  years 
last  past  and  before  the  death  of  P.  II.  Robnett,"  the  appellee 
paid  out  money,  etc.  We  do  not  believe  this  proposition  is 
subject  to  the  objection  urged.  This  claim  was  tiled  in  the 
County  Court,  and  on  appeal  by  the  administrator  was  brought 
to  the  Circuit  Court,  and  then  a  judgment  for  $600  rendered 
for  appellee  against  the  estate,  and  this  appeal  to  this  court  is 
brought  by  the  heirs.  From  the  entire  evidence  in  the  record 
we  do  not  find  such  errors  that  we  ought  to  reverse  this  judg- 
ment.    The  judgment  is  affirmed. 

Judgment  affimied. 


B.  M.  Rowland 

V. 

W.  M,  Records. 


Master  and  Servanf — Recovery  of  Wages — Traveling  SaUswen — Duty 
of— Attorney's  Fees—Laws  of  1889,  362. 

1.    It  is  for  thejury  to  determine  what  the  oral  contract  of  service  was 
in  a  given  case,  and  whether  it  was  complied  with  by  the  employe. 

2.  The  law  impliedly  imposes  upon  a  traveling  salesman  the  duty  of 
exercising  reaRonably  good  judgment  nnd  care  in  making  sales. 

3.  This  court  holds  that  the  evidence  in  the  case  presented  did  not  war- 
rant the  allowance  of  the  attorney's  fee  in  question. 

[Opinion  filed  February  26, 1892.] 

AvPEAL  from  the  County  Court  of  Richland  County;  the 
Hon.  T.  A.  Fkitchey,  Judge,  presiding. 
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Mr.  J.  C.  Alleij,  for  appellant 

Mr.  Edward  Kershaw,  for  appellee. 

Sample,  J.  This  suit  was  brought  by  appellee  to  recover 
an  alleged  balance  due  him  from  appellant,  for  services  ren- 
dered in  selling  trees  or  nursery  stock.  It  is  agreed  that  he 
was  to  receive  $100  per  month  and  pay  his  own  expenses.  It 
appears  fi'om  the  evidence  that  appellee  had  worked  for 
appellant  before  the  last  employment  on  a  commission,  and 
appellant  claims  that  it  was  a  part  of  the  salary  contract  that 
appellee  was  to  perform  the  work  as  well  as  when  he  worked 
on  a  commission,  and  that  his  sales  were  to  amount  to  as 
much.  This  is  denied  by  appellee.  Appellant  also  claims 
that  appellee  did  not  follow  instructions  to  sell  for  cash,  and 
also  failed  to  exercise  good  judgment  in  making  contracts  of 
sale  of  trees,  in  that  he  sold  to  irresponsible  parties,  so  that 
the  deliveries  only  amounted  to  fifty  percent  of  the  contracts 
of  sales,  whereas  when  he  sold  on  commissions  the  delivery 
amounted  to  ninety  per  cent  of  the  sales.  He  testified  tliat 
if  appellee  had  done  his  work  according  to  tlie  contract,  that 
the  amount  of  appellee's  claim  would  be  correct,  but  as  so 
many  bad  sales  were  made  he  owed  nothing  and  was  entitled 
to  damages. 

The  case  was  tried  before  a  jury  which  found  for  appellee 
the  amount  of  his  claim,  $103.80,  upon  which  judgment  was 
entered,  after  a  motion  for  a  new  trial  was  overruled,  and  the 
court  also,  without  any  proof  being  made,  entered  a  judgment 
for  $10  additional,  as  attorney's  fees,  which  is  assigned  as 
error. 

It  was  for  the  jury  to  determine  what  the  real  contract  be- 
tween the  parties  was,  and  also  whether  or  not  appellee  had 
complied  with  it.  It  is  clear  that  he  did  not  agree  to  be 
responsible  for  all  or  any  of  the  sales  that  he  made..  The  law 
however,  impliedly  imposed  upon  him  the  duty  of  exercising 
reasonably  good  judgment  and  care  in  making  sales.  Whether 
ho  did  this  or  not  was  fairly  submitted  to  the  jury  and  we 
do  not   feel  disjiosed  to  disturb  the   verdict  for  that  reason, 
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althougli'the  explanation  of  appellee  about  some  of  the  deliv- 
eries is  not  entirely  satisfactory. 

We  are  compelled,  however,  to  reverse  this  case  on  the 
assignment  of  error  as  to  the  allowance  of  the  $10  attorney's 
fee  by  the  court.  That  was  allowed  under  the  Wages  Act  of 
1889.  See  Laws  of  1889,  3G2.  That  act  provides,  *'That 
wherever  an  employe  *  *  *  shall  have  cmt&e  to  bring 
a  suit  for  wages  *  *  *  and  shall  establish  by  the  decision 
of  the  court  or  jury,  that  the  amount  for  which  lie  or  she  has 
brought  suit  is  justly  due,  *  *  *  and  that  a  demand  has 
been  made  in  writing  ai  least  three  days  before  s^iit  is  hrmight 
for  a  sum  i>ot  exceeding  the  amount  so  found  due,  tfien  it 
shtill  be  the  duty  of  the  c<^urt  *  *  *  to  allow  to  the 
^]2Lmt\ff,  whe?h  the  yorec/oing  facts  appear,  a  reasonable  attor- 
ney's fee,"  etc.  There  is  no  pretense  in  this  case,  that  any 
such  proof  was  offered  or  made  as  is  expressly  required  by 
that  act,  in  order  to  authorize  the  court  to  allow  any  attorney's 
fee.  The  purpose  of  the  legislature  in  requiring  that  prelim- 
inary proof  doubtless  was  to  protect  jmrties  from  being  com- 
pelled to  pa}'  attorney's  fees  in  suits  where  no  demand  had 
been  made  on  them,  or  where  the  demand  was  for  too  much. 
It  will  be  observed  that  the  demand  provided  for  must  not 
exceed  the  amount  established  to  be  due  on  the  trial.  If  it 
does,  then  no  attorney's  fee  can  be  recovered. 

For  the  error  indicated  the  judgment  will  bo  reversed,  and 

the  cause  remanded. 

Beversed  and  remanded. 


A.  W.  Metcalfe 

V. 

Henry  Gunkel. 


Practice — Impetftct  Record. 

This  court  declines  to  interfere  wifh  the  jurlpment  for  the  defendant  in 
tlie  ciise  presented,  the  record  not  purporting  to  contain  ail  the  evidence 
introduced  in  the  court  below. 
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[Opinion  filed  February  26,  1892.] 

Appeal  from  the   Circnit  Court  of  Madison  County;  the 
Hon.  B.  R.  BuKRouQHS,  Judge,  presiding. 

Mr.  A.  W.  Metcalfe,  for  appellant. 

Mr.  T.  L.  Gaeetnee,  for  appellee. 

Sample,  J.  The  declaration  filed  in  this  cause  counts  in 
trespass  and  case.  The  first  count  charges  trespass  to  the 
plaintiffs  close,  to  wit,  a  strip  of  land  one  rod  wide  meander- 
ing along  Cahokia  Creek  for  some  distance,  purchased  by  the 
plaintiff  for  the  purpose  of  obtaining  a  private  way  to  his 
*land8.  The  second  count  in  case  charges  defendant  with  ob- 
structing  such  way  by  making  a  ditch  across  same  and  con- 
structing an  embankment  so  as  to  divert  the  water  in  case  of 
overflow  of  Cahokia  Creek  so  that  it  is  turned  upon  plaintiff's 
land,  injuring  the  same,  and  into  said  ditch  crossing  said  way 
so  that  the  wash  thereof  will  so  deepen  it  as  to  require  plaint- 
iff to  construct  a  bridge  at  a  large  expense,  to  wit,  at  an 
expense  of  $300.  The  defendant  pleaded  not  guilty  and  license 
as  to  first  count,  and  not  guilty  as  to  second.  Trial  was  had 
before  a  jury  which  found  for  defendant,  and  the  motion  made 
by  the  plaintiff  for  new  trial  was  overruled,  and  the  case  is 
brought  here  with  the  usual  assignment  of  errors,  all  of  which 
are  insisted  upon  in  the  argument  of  counsel  for  appellant. 
The  issues  joined  in  this  case  simply  raises  the  question,  first, 
whether  the  defendant  had  trespassed  upon  the  plaintiffs  pri- 
vate way,  or  if  he  did,  was  he  licensed  so  to  do.  Second, 
whether  he  had  dug  or  plowed  a  ditch  across  that  way  and 
raised  an  embankment  and  thereby  diverted  water,  through 
the  ditch,  so  as  to  wash  and  dee|)en  it  so  that  plaintiff  would 
have  to  build  a  bridge,  and  that  such  water  so  diverted  would 
also  overflow  plaintiff's  lands  adjoining.  These  were  questions 
of  fact  for  the  jury.  In  order  to  determine  the  correctness 
of  that  finding  we  have  read  and  examined  carefully  the  full 
record^  which  does  not  purport  to  contain  all  the  evidence 
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introduced.  On  record  page  twenty-one,  the  plaintiff  testified 
that  the  defendant's  land  had  been  cultivated  up  to  within 
about  five  feet  of  the  bank  of  the  creek,  and  then  the  record 
states,  ''Witness  takes  the  plat  and  explains  to  the  jury  in 
regard  to  the  levee  and  ditch."  Again,  this  appears  in  record : 
"  Hero  follows  a  long  explanation  of  plat  as  to  water,  direction 
of  creek,  d jfch,  and  levee,  and  where  the  water  stood."  Then 
the  next  question  is,  ''What  are  your  damages  by  reason  of 
this  water  you  speak  of;  state  to  the  jury  definitely."  That 
question,  from  its  context,  evideutly  related  to  what  the  wit- 
ness had  told  the  jury,  of  which  this  court  is  in  ignorance. 
On  record  page  twenty-four,  this  appears:  ''Then  follows  a 
long  explanation  of  the  plat  as  to  the  embankment,  the  direc- 
tion of  the  creek,  the  water  across  the  plaintiff's  bottom  land, 
where  the  ground  in  question  was  plowed,  and  the  points* 
where  the  tenants  traveled,  also  the  narrow  place  in  road,  the 
points  where  certain  tree  or  trees  stood,  their  size,  etc.,  and  the 
direction  of  dyke." 

On  page  twenty-six  of  record  this  appears  in  regard  to  the 
evidence  of  Lcverett,  the  surveyor,  an  important  witness: 
After  being  asked  a  few  preliminary  questions,  "  Then  the 
witness  is  interrogated  on  the  plat  as  to  distance,  points,  and 
meanderings  of  creek,  the  ditch,  dyke,  public  road  elevations 
on  surface  of  ground,  the  direction  the  water  would  mn." 
The  vital  part  of  the  evidence  of  several  other  witnesses 
seems  to  have  ]t)een  omitted  in  the  same  way  on  pages  twenty- 
nine,  thirty  and  thirty-four  of  this  record.  On  page  forty- four 
such  summarizing  is  concluded  with  these  words:  "Plat,  plat, 
ad  nauseumP  It  does  not  need  the  citation  of  authorities  to 
show  that  this  court  can  not  properly  try  a  case  on  such  a 
record,  when  the  assignments  of  error  are  directed  at  what 
occurred  on  the  ti'ial.    Judgment  is  aflSrmed. 

,  Judgment  affirmed. 


Fourth  District — February  Term,  1890.    203 

Griawold  v.  Brock. 


W.  D.  Griswold  et  ajj. 

V. 

Mary  Jane  Brock  et  al. 

Eeal  Property — Contract  to  Sell — Specific  Performance. 

1.  It  is  too  late  for  a  person  in  possession  of  lands  under  a  contract  to 
convey,  to  object  to  a  deed  tendered  after  ezaminin2  the  same,  and  stat- 
ing that  it  was  satisfactory. 

2.  Upon  a  bill  filed,  asking  that  the  purchase  price  of  certain  lands  in 
possession  of  the  defendants  be  paid  with  interest,  or  that  an  account  be 
taken  of  rents  and  profits  derivpd  from  said  lands,  and  the  original  pur- 
chase money  with  the  rents  and  profits  should  be  paid,  a  certain  contract 
of  sale  thereof  having  been  entered  into,  the  defendants  haying  paid  a  nom- 
inal sum  and  entered  thereon,  this  court  holds,  that  complainants  were 
not,  barred  through  /a^^A^^.  from  maintaining  their  bill,  and  declines,  in 
view  of  the  evidenc?,  to  interfere  with  the  decree  in  their  behalf. 

[Opinion  filed  February  26,  1892.] 

Appeal  from  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

Mr.  W.  C.  KuEFFJSER,  for  appellants. 

A  contract  to  sell  and  convey  real  estate  can  only  be  per- 
formed by  giving  a  deed  that  will  vest  in  the  grantee  an  unin- 
cufnbered  title.     Delavan  v.  Duncan,  49  N.  Y.  485. 

When  a  man  buys  a  piece  of  land,  and  contracts  for  a  con- 
veyance in  general  terms,  the  presumption  is  that  he  expects 
the  title,  and  the  grantor  should  be  required  to  give  him  a 
perfect  title.     Atkins  v.  Barnctt,  19  Barb.  643. 

''The  nile  in  equity  is  clear  and  well  established,  requiring 
a  perfect  title  to  be  made,  unless  the  contrary  has  been  agreed. 
A  person  is  never  supposed  to  be  desirous  of  purchasing  a  law 
suit,  or  a  title  attended  with  doubt  and  vexation,  instead  of 
one  upon  which  he  can  quietly  repose.  Mr.  Sugden  says: 
*'  A.  court  of  law  \^ill  look  as  anxiously  to  see  that  the  title  is 
clear  of  doubt,  as  a  court  of  equity  would."  Hill  v.  Hobart, 
16  Maine,  164. 
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An  agreement  to  convey  land  or  estate,  or  a  title  to  it,  can 
be  performed  only  by  conveying  a  good  title.     lb. 

Wliere  one  agreed  to  *'sell  and  convey  "  a  lot  of  land  for 
an  agreed  price,  to  be  paid  at  a  time  subsequent  to  the  giving 
of  the  deed,  held,  that  a  tender  of  a  deed  of  warranty,  while 
the  land  was  under  the  incumbrance  of  a  mortgage,  was  not  a 
fulfillment  of  the  covenant.  Sibley  v.  Spring,  12  Faii-f. 
(Me.)  460. 

A  vendee  under  an  executory  contract  can  not  be  compelled 
:;o  accept  a  title  made  out  by  presumption  from  length  of  pos- 
session.    Tevis  V.  Richardson,  7  T.  B.  Mon.  (Ky.)  564. 

A  vendor  of  land  in  his  own  right  is  bound  to  convey  it 
with  general  warranty,  unless  it  is  otherwise  agreed  between 
the  parties.     Iloback  v.  Kilgore,  26  Gratt.  (Va.)  442. 

Color  of  title,  as  this  court  iias  repeatedly  held,  is  not  a 
perfect  title.     Payne  v.  Markle,  89  111.  69. 

One  who  agrees  to  sell  real  estate,  impliedly  agrees  to  give 
a  good  title,  unless  the  liability  is  expressly  excluded.  Moul- 
ton  V.  Cha|>ee,  22  Fed.  Eep.  26. 

"A  familiar  rule  of  interpretation  requires  that  we  shall 
give  force  and  ejffect  to  all  the  words  employed  by  the  parties 
in  expressing  their  agreement,  when  that  is  possible."  Bow- 
man V.  Long,  89  111.  19. 

Where  a  party  agrees  to  convey  land,  and  nothing  is  said 
as  to  the  character  of  the  conveyance,  and  nothing  connected 
with  the  transaction  to  indicate  the  species  of  conveyance 
intended,  the  law  implies  a  deed  in  fee  simple  with  covenants 
of  general  warranty.  Witter  v.  Briscoe,  13  Ark.  422;  Varde- 
man  v.  Lawson,  17  Tex.  10 ;  Goddin  v.  Yaughn,  14  Grat, 
(Va.)  102. 

Where  a  party  has  agreed  to  "convey"  certain  real  estate, 
it  is  not  enough  for  him  to  show  that  he  has  tendered  a  deed 
for  it,  but  he  must  show  that  he  had  a  title  to  it  at  the  time, 
so  that  his  deed  would  have  conveyed  the  property.  Abend- 
roth  V.  Greenwich,  29  Conn.  356. 

A  general  presumption  is  that  a  contract  io  convey  is  a  con- 
tract to  convey  a  good  title.     Schreck  v.  Pierce,  3  la.  350. 

A  deed  conveying  not  the  laud,  but  all  the  grantor's  interest 
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in  Jand,  is  color  of  title  only  to  the  extent  of  the  grantor's 
interest.     Busch  v.  Hnston,  75  III.  343. 

"  In  order  to  take  the  benefit  of  the  limitation  under  claim 
and  color  of  title,  the  payment  of  taxes  must  be  by  the  person 
who  holds  the  color  of  title.  If  the  taxes  for  any  of  the  seven 
years  were  paid  by  one  in  whom  the  title  was  not  existing, 
the  limitation  fails."     Fell  v.  Cessford,  26  111.  522. 

''  Where  a  party  seeking  to  acquij-e  title  under  the  seven 
years'  limitation  act,  allows  the  land  to  be  sold  for  taxes  during 
the  running  of  the  statute,  and  afterward  redeems  from  such 
sale,  he  will  be  required  to  begin  de  novo^  and  wait  the 
required  time  for  a  deed."     Wettig  v.  Bowman,  47  111.  17. 

A  party  who  claims  title  under  color  of  title,  possession 
and  payment  of  taxes,  must  have  acquired  his  color  of  title  in 
good  faith.  Chap.  83,  R  S.  of  1874,  Sec.  6;  E.  S.  of  1845, 
p.  104,  Sec.  8,  relating  to  conveyances. 

"  Color  and  claim  of  title  may  be  made  in  good  and  bad 
faith.  •  The  good  or  bad  faith  is  not  the  result  of  color  of 
claim.  The  faith,  whether  good  or  bad,  depends  upon  the 
purpose  for  which  the  deed  is  obtained,  and  the  reliance 
placed  upon  the  claim  and  the  color.  A  party  receiving  color 
of  title,  knowing  it  to  be  worthless,  or  in  fraud  of  the  owner's 
rights,  although  he  holds  the  color  and  asserts  the  claim,  can 
not  render  it  availing,  because  of  the  want  of  good  faith." 
Hardin  v.  Gouverneur,  69  III.  144. 

"  Claim  of  title  in  good  faith  is  claiming  in  the  sincere  be- 
lief to  be  the  owner  of  the  premises.  The  good  faith  required 
in  the  acquisition  of  color  of  title  is  a  freedom  from  a  design 
to  defraud  the  person  having  a  better  title."  Davis  v.  Hall, 
92  111.  85;  McCagg  v.  Heacock,  34  III.  476. 

*' A  purchase  of  land  at  a  sale  for  taxes  by  one  whose  duty 
it  was  to  pay  the  taxes,  will  operate  as  a  payment  of  the  taxes 
only,  and  the  purchaser  will  not  be  permitted  to  acquire  any 
title  by  such  a  purchase."  Lewis  v.  Ward,  99  111.  525.  To 
same  effect  Busch  v.  Huston,  75  111.  343. 

Mere  possession  of  the  land,  when  the  taxes  for  which  it  is 
sold  is  assessecj,  does  not  prevent  tlie  party  from  purchasing, 
but  if  the  party  in  possession  claims  title  to  the  land,  or  some 
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interest  therein,  he  can  not  purchase.  Burroughs  on  Tax., 
352;  McMinnus  v.  Whelan,  27  Cal.  300 ;  Lacey  v.  Davis,  4 
Mich.  152. 

If  a  party  ie  in  possession  of  land,  claiming  to  be  the  owner, 
it  is  his  duty  to  pay  the  taxes.     Seaver  v.  Cobb,  98  III.  204. 

^'  The  person  in  whose  name  the  land  was  listed  and  assessed 
for  taxation  (and  whose  duty  it  is  to  pay  the  taxes),  can  ac- 
quire no  additional  title  by  purchasing  it  at  a  tax  sale."  Black- 
well  on  Tax  Titles,  marginal  p.  399,  400;  Doughan  v.  Danger- 
feld,  10  Ohio,  152;  Ballance  v.  Forsyth,  13  How.  (U.  S.)  18; 
Voris  V.  Thomas,  12  111.  442;  Glancy  v.  Elliott,  14  111.  456; 
Chambers  v.  Wilson,  2  Watts,  495 ;  Garwood  v.  Hastings,  S8 
Cal.  223. 

"  And  where  it  appears  that  one  was  in  possession  of  land, 
claiming  title  thereto,  when  certain  taxes  were  assessed,  it 
must  be  presumed  that  the  laud  was  assessed  to  him  as  owner 
or  occupant,  as  the  law  required,  and  that  it  was  his  duty  to 
pay  thq  taxes;  and  he  could,  therefore,  acquire  no  title  by  a 
purchase  at  the  sale  for  such  taxes."  Blackwell  on  Tax  Titles, 
marginal  p.  399,  400;  Whitney  v.  Gunderson,  31  Wis.  359; 
Jones  V.  Davis,  84  Wis.  229. 

"A  party  holding  by  colorable  title,  in  order  to  perfect  it, 
must  pay  the  taxes  for  seven  successive  years."  Elston  v. 
Kennicott,  46  111.  187.  To  same  effect  Cootcr  v.  Dearborn, 
115  111.  509. 

"  Inasmuch  as  the  payment  of  taxes  under  color  of  title 
operates  to  defeat  the  paramount  and'  all  other  titles,  when 
relied  on,  the  proof  must  be  clear  and  convincing.  Such  titles 
should  not  be  overcome  by  loose  and  uncertain  testimony,  or 
upon  mere  conjecture  or  violent  presumptions."  Hurlbut  v. 
Bradford,  109  111.  397;  Perry  v.  Burton,  111  111.  144.  "To 
constitute  color  of  title,  the  deed  must  purport  to  convey  the 
title  to  the  land  of  which  it  is  claimed  to  be  color  of  title." 

In  this  case  there  was  a  question,  whether,  the  taxes  had 
been  paid  for  seven  years.  At  first  the  party  swore  positively 
that  he  had  paid  them,  but  on  cross-examination  he  admitted 
that  he  could  not  be  positive.  His  testimony  was  very  much 
like  that  of  Mr.  Brock  in  this  case,  with  reference  to  the 
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payment  of  taxes.  The  court  say  that  snch  evidence,  to 
overcome  the  real  title,  should  be  clear  and  convincing,  and 
that  loose  and  uncertain  testimony  will  not  sufGce,  citing 
Hurlbut  V.  Bradford,  109  111.  397,  adding,  "this  evidence 
utterly  fails  to  come  up  to  this  standard."  Perry  v.  Burton, 
111  111.  138. 

An  action  can  not  be  maintained  bv  the  vendor  of  land  for 
the  purchase  money,  without  first  tendering  a  deed  and  making 
a  demand,  where  he  contracts  to  execute  and  deliver  a  deed 
thereof  to  the  buyer  upon  the  payment  of  the  purchase  money. 
Kelly  V.  Mack,  64  Cal.  303. 

Where  a  purchaser  agrees  to  pay  for  lots  in  a  certain  way, 
and  the  seller  agrees  to  convey  the  lots,  the  owner  must  tender 
the  deeds  before  he  can  demand  payment  Guerdon  v.  Cor- 
bett,  87  111.  272. 

Where,  by  agreement,  the  conveyance  of  real  estate  was  to 
precede  the  payment  of  the  purchase  money,  and  the  grantor 
gave  a  deed  which  so  imperfectly  described  the  land  as  to 
convey  no  title,  held^  that  no  action  would  lie  for  the  money 
until  a  good  deed  had  been  tendered.  Overly  v.  Tipton,  68 
Ind.  410. 

A  party  contracting  to  execute  and  deliver  a  deed  is  bound 
to  prepare  the  deed  if  there  be  no  agreement  that  it  shall  be 
prepared  by  the  other  party,  and  the  vendor  must  tender  it 
to  the  vendee  before  he  can  demand  the  purchase  money. 
Baston  v.  CliflFord,  68  111.  67;  Headley  v.  Shaw,  39  111.  354. 

Interest  is  not  demandable  on  a  land  contract,  while  the 
purchaser  is  not  in  default.     Allen  v.  Atkinson,  21  Mich.  351. 

An  action  can  not  be  maintained  by  the  vendor  of  the  land 
for  the  purchase  money,  without  first  tendering  a  deed  and 
making  a  demand,  where  he  contracts  to  execute  and  deliver 
a  deed  thereof  to  the  buyer  upon  the  payment  of  the  purchase 
money.     Kelly  v.  Mack,  45  Cal.  303. 

Where  a  conveyance  is  to  be  made  upon  payment  of  the 
purchase  money,  the  respective  acts  are  dependent,  and  nei- 
ther party  can  insist  upon  the  performance  of  the  thing  btip- 
ulated  to  be  done  by  the  other  without  performance  or  an 
offer  to  perform  upon  his  part.     A  mere  allegation  in  the  bill 
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of  an  offer  and  readiness  to  make  a  deed  will  not  do.  Kin- 
brough  V.  Curtis,  50  Miss.  117. 

"The  vendor,  i^  an  action  against  the  vendee  for  the  pur- 
chase money,  must  show  that  he  has  prepared  and  tendered  a 
deed  of  conveyance,  or  has  offered  to  prepare  and  tender  sncli 
deed,  or  has  been  discharged  or  excused  from  preparing  and 
tendering  it  by  the  acts  or  conduct  of  the  vendee."  1  Chitty 
on  Contracts,  II,  Am.  Ed.,  p.  425.  Kotes  and  authorities 
there  cited. 

Laches  in  seeking  relief  under  a  contract  of  sale  will  pre- 
clude the  relief.     Fitch  v.  Willard,  73  111.  92. 

The  question  was  decided  in  the  case  of  Burger  et  al.  v. 
Potter  et  al.,  32  111.  70.  There  Lemuel  Burger  agreed  to 
convey  to  Ephraim  Potter  certain  land  for  a  stipulated  price, 
and  then  died  before  making  a  conveyance  and  before  the 
purchase  money  was  paid  in  full,  leaving  minor  heirs.  The 
executors  and  his  heirs,  including  the  minors  by  their  next 
friend,  brought  suit  against  the  purchaser  to  vest  the  title  in 
the  latter  and  to  enforce  the  payment  of  the  purchase  money. 
The  court  made  a  decree  accordingly.  The  Supreme  Court 
held,  that  a  court  of  equity  had  jurisdiction  of  this  kind  of 
a  suit,  but  reversed  this  case,  because  relief  had  been  granted 
not  warranted  by  the  allegations  in  the  bill.  Burger  v.  Pot- 
ter, 32  111.  ^^1,  But  in  this  case  the  statute  of  limitations  had 
commenced  to  run  in  the  lifetime  of  Piggott,  and  his  death 
did  not  arrest  it.  Under  the  contract  of  sale  it  M'as  his  duty 
to  ascertain  the  quantity  of  ground  sold  and  to  tender  a  deed. 

A  party  inay  not  plead  his  own  neglect  of  duty  as  a  ground 
for  avoiding  the  limitation.     Furlong  v.  Riley,  103  III.  628. 

"  Where  a  statute  of  limitations  begins  to  nm,  it  will  con- 
tinue to  run  until  it  operates  as  a  comi)lete  bar,  unless  there 
is  some  saving  or  qualification  in  the  statute  itself."  Bonney 
v.  Stoughton,  122  111.  542;  Wood  on  Limitations,  10. 

Where  the  statute  begins  to  run  against  the  ancestor,  it  is 
not  suspended  by  any  statutory  disability  in  the  heir  at  the 
time  of  the  descent  cast.  Rogers  v.  Brown,  61  Mo.  187; 
Swearington  v.  Robertson,  39  Wis.  462. 

The  statute  applies  only  to  disabilities  existing  when  the 
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right  accrues;  after-accruing  disability  will  not  stop  its  opera- 
tioD.     Ward  on  Limitations,  12. 

The  statute  had  been  running  against  this  claim  about  nine 
years  when  Piggott  died  in  1874.  He  would  have  been  barred 
at  law  in  1885,  when  this  suit  was  commenced,  had  he  been 
living.     It  follows  that  his  heirs  are  barred  in  equity. 

*'  Where  a  party,  with  full  knowledge  of  all  the  facts,  sleeps 
npon  his  rights  for  nineteen  years  without  asserting  his  equi- 
ties, and  no  sufficient  excuse  is  shown  for  the  delay,  his  laches 
will  be  such  as  to  present  a  bar  to  relief  in  a  court  of  equity. 
A  court  of  equity  will  not  enforce  a  stale  demand."  Castner 
V.  Walrod,  83  111.  171.  To  similar  effect:  Walker  v.  Ray,  111 
III.  315;  Harris  v.  Mclntyre,  118  111.  275. 

'*  It  is  the  settled  doctrine  of  this  court,  that  a  party  can 
not  make  one  ease  by  his  pleading,  and  another  and  different 
case  by  his  proofs."  McKay  v.  Bissett,  5  Gilm.  499;  Morgan 
V.  Smith,  11  111.  194;  Eowan  v.  Bowles,  21  111.  16;  Burger 
V.  Potter,  32  111.  ^^]  Randolph  v,  Onstott,  58  111.  52;  Munn  v. 
Burges,  70  111.  604;  Heath  v.  Hall,  60  111.  350. 

Messrs.  Koerner  &  Horner,  for  appellees. 

The  appellants'  counsel  cites  a  number  of  authorities  to 
show  that  a  contract  to  sell  and  convey  real  estate  can  only  be 
|)erformed  by  giving  a  deed  that  will  vest  a  good  title,  and 
which  is  a  deed  of  warranty. 

We  are  not  disposed  to  question  this  contention.  As  for 
the  deeds  tendered  the  heirs  in  1885,  the  point  made  has  no 
foundation  in  fact,  as  they  were  warranty  deeds.  As  to  the 
deed  tendered  by  Piggott  in  1872,  all  objections  were  waived, 
except  those  indorsed  by  Bowman  on  the  deed.  While  the 
mere  taking  possession  of  the  land  under  an  executory  contiact 
to  Convey,  may  not  amount  to  a  waiver  of  any  objection  to  the 
title,  unless  accompanied  with  acts  or  expressions  showing 
satisfaction,  yet  when,  after  possession  is  taken  and  a  deed 
tendered  by  complainants,  as  it  was  in  this  case,  and  there  is 
no  objection  to  either  the  form  or  substance  of  the  deed,  but 
only  as  to  the  price  to  be  paid,  it  can  surely  not  be  contended 
that  the  question  of  title  or  quantity  conveyed  is  not  waived., 

V0L.XLIII  14. 
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The  appellants'  counsel  incumbered  the  pages  of  the  record 
quite  unnecessarily  with  authorities  to  show  that  Pi^gott's  tax 
title  was  not  a  good  title.  We  ought  to  have  been  supposed 
to  know  that.  We  did  not  sot  up  the  tax  title  and  never  pre- 
tended in  our  arguments  below  or  in  our  former  briefs,  that 
he  had  a  good  tax  title;  and,  furthermore,  what  would  have 
availed  it  under  the  proviso  of  the  contract,  which  stipulated 
that  for  land  held  by  Piggott  by  tax  title  only^  a  nominal 
price  should  bo  paid  ?  lie  had  title  by  possession,  and  not  a 
tax  title  only.  As  long  as  Griswold  and  Bowman  had  no  deed 
for  the  land,  they  were  as  his  vendees  in  possession  under  him, 
so  that  when  tlie  deeds  were  tendered,  there  was  a  possession  of 
thirty-seven  years  in  Piggott  and  his  heirs.  It  was  said  that 
the  title  to  the  land  was  in  dispute.  There  was  a. question 
raised  after  the  deed  was  made  for  survey  116.  Griswold 
and  Bowman  contended  that  116,  bought  of  Piggott,  extended 
farther  south.  Boismenue,  owner  of  115,  had  fenced  up  to 
what  he  contended  was  his  northern  line.  Piggott  had  noth- 
ing to  do  with  that  case.  Griswold,  to  whom  the  deed  had 
been  made  on  Bowman's  request,  sued  Boismenue  in  ejectment 
in  1874,  after  Piggott  was  dead,  and  lipally  succeeded  in  adding 
several  rods  to  the  land  purcliased  by  them  in  1865.  It  was 
not  a  question  of  title  at  all,  but  only  as  to  the  proper  boundary. 

Supj)08e  there  had  been  laches  on  our  side,  it,  as  has  been 
proved,  had  been  waived.  If  it  is  said  that  there  is  no  allega- 
tion of  any  waiver  in  our  bill,  we  answer  that  it  is  impossible 
to  anticipate  all  the  different  lines  of  defense  that  might  be 
made.  The  case  was  in  court  for  four  years  before  the 
defendants  amended  their  answers,  setting  up  laches.  Special 
replication^^  are  not  allowed  in  chancery  cases,  otherwise  we 
could  have  replied  the  waiver.  But  who  caused  the  delay  after 
the  survey  was  made?  The  bill  alleges  that  owing  to  the 
minority  of  one  of  the  heirs,  who  only  had  come  of  age  a  year 
before  the  bill  was  filed,  a  deed  could  not  be  made  by  all  the 
heirs,  although  those  of  age  liad  often  offered  to  make  a  deed 
for  their  respective  shares  to  the  said  Griswold  and  Bowman, 
which  offer  was  not  accepted  by  said  defendants. 

Now  what  is  the  testimony  on  that  point?     Brock  testifies: 
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''Some  time  after  the  memorandum  of  1880,  made  by  Mr. 
Bowman,  we  made  a  deed  out  for  my  wife  and  Mrs.  Lame,  two 
of  the  heirs,  and  presented  it  to  Bowman,  and  he  said  he  did 
not  want  a  deed  unless  he  got  a  deed  for  the  whole  from  all 
parties.  This  deed  was  dated  September  20,  1883.  It  will 
be  seen  then  that  as  late  as  1883  he  made  no  objection  as  to 
the  title.  His  principal  objection  seemed  to  be  that  he  wanted 
a  deed  from  all  the  parties;  he  would  not  pay  unless  he  -had 
all  of  them.  Some  of  the  other  heirs  made  a  deed,  and  I 
don't  know  but  they  went  and  acknowledged  it,  but  it  was 
never  presented  to  him.  I  did  tell  the  heirs  that  lie  would 
not  take  a  deed  unless  all  would  sign  it.  I  remember  that  we 
made  a  demand  upon  Mr.  Bowman  fpr  a  settlement  or  a  pay- 
ment of  the  moneys  as  many  as  a  dozen  times,  and  he  kept 
putting  us  ofif.  I  knew  that  Mr.  Piggott  run  after  him  ten 
yeara  previous  to  his  death  as  often  as  a  dozen  times  a  year, 
trying  to  get  a  settlement  of  the  estate,  but  Bowman  put 
him  off." 

It  is  said  that  the  heirs  might  have  made  a  deed  and  com- 
pelled payment  of  the  money,  although  one  or  more  of  the 
heirs  were  not  of  age.  Without  stopping  to  say  anything  on 
this  point,  we  would  remark  that  most  certainly  could  the 
defendants  have  filed  a  bill  for  the  specific  performance, 
although  there  was  a  minor  in  the  case.  If  complainants 
could  be  held  guilty  of  laches^  the  defendants  surely  are  equally 
guilty.  But  we  repeat,  all  this  was  waived.  Bowman  did  not 
tell  counsel  for  complainants,  when  the  deeds  were  tendered 
him  in  1885,  that  it  was  too  late  to  tender  the  deeds,  but  told 
him  Mr.  Thomas  should  examine  them. 

Phillips,  J.  The  appellees  filed  their  bill  in  chancery 
^veiTing  that  Isaac  N.  Piggott  on  the  16th  day  of  January,  A. 
D.  1865,  was  the  owner  of  certain  lands  in  the  bill  described, 
which,  with  other  lands  owned  by  him,  he  on  that  day  con- 
tracted to  sell  to  W.  D.  Griswold  and  John  B.  Bowman.  By 
that  contract  in  writing  Piggott  sold  all  of  lots  116  and  117 
of  the  common  fields  of  Cahokia  in  St.  Clair  County  to  him 
belonging  and  situated   southwestwardly  from  the  town  of 
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Illinoistown,  ^nd  what  is  known  as  Piggott's  addition  to  same, 
excepting  therefrom  not  exceeding  three  acres  adjoining  the 
said  addition,  and  also  two  acres  bargained  and  sold  to  one 
John  Atton.  A  part  of  this  land  was  to  be  paid  fur  at  the 
rate  of  $76  per  acre,  and  a  part  to  be  paid  for  at  $50  per  acre. 
By  the  terms  of  the  agreement  the  land  was  to  be  paid  for  in 
cash  on  delivery  of  deed.  '  The  quantity  of  the  ground  there- 
by bargained  and  sold  to  be  ascertained  by  the  said  Piggott 
at  the  cost  of  all  the  parties.  The  contract  contains  the  fur« 
ther  clause :  "  What  part  of  the  said  land  is  held  by  Piggott 
only  under  tax  title  is  to  be  included  on  the  conveyance  of 
the  balance  at  a  nominal  price."  By  a  further  agreement 
between  the  parties  to  that  contract,  made  on  the  23d  day  of' 
May,  1866,  Piggott  was  to  assign  certain  leases  on  the  pay- 
ment of  the  purchase  money,  and  a  certain  part  of  survey  116 
was  excepted  from  the  contract.  On  the  same  day  the  last 
mentioned  agreement  was  made,  a  further  agreement  was  made 
by  which  it  appears  that  on  that  day  a  payment  was  made  to 
Piggott  of  $7,025,  and  at  the  request  of  Bowman  a  deed,  con- 
veying to  W.  D.  Griswold  113.10  acres  of  land  of  survey  116, 
was  made  and  delivered  by  Piggott.  That  agreement  contains 
this  further  clause:  "The  delivery  of  such  deed  shall  not  be 
construed  as  a  consummation  of  said  bargain,  and  shall  bo 
expressed  in  the  document  above  referred  to  as  executed  on 
the  16th  of  January,  1865,  but  the  said  Bowman  and  Griswold 
or  their  legal  representatives  shall  be  entitled  to  any  other 
deed  necessary  by  me  to  be  made,  to  convey  to  them  under 
the  conditions  of  said  document  all  the  land  they  are  entitled 
to  by  the  terms  thereof."  On  the  execution  of  the  agreement 
of  January  16,  1865,  Griswold  and  Bowman  took  possession 
of  the  land  in  the  agreement  mentioned,  and  have  since  been 
in  possession.  The  land  in  survey  117  not  having  been  con- 
veyed, the  purchasers  paid  $100  thereon.  On  the  10th  day 
of  June,  1866,  Piggott  tendered  a  deed  from  himself  and  wife 
to  John  B.  Bowman,  conveying  fifty-three  acres  in  survey  117 
to  W.  D.  Griswold,  on  which  deed  Bowman  indorsed  his 
reasons  for  refusing  to  accept  the  same,  which  were  that  the 
deed  conveyed  more  land  than  the  grantee  owned  or  possessed, 
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or  delivered  possession  of,  or  could  convey  and  give  possession 
of.  On  the  llth  of  February,  1874,  Piggott  died  intestate, 
leaving  as  heirs  at  law  the  complainants,  among  whom  was 
Dexter  C.  Slaten,  who  was  a  minor,  who  did  not  become  of 
age  until  within  a  short  time  prior  to  filing  the  bill  in  this 
cause.  The  evidence  shows,  that  on  the  llth  day  of  April, 
1885,  G.  Koeruer,  as  attorney  for  complainants,  tendered  two 
deeds,  one  signed  by  Mary  Jane  Brock,  Robert  F.  Brock  and 
Asenath  P.  Lame,  of  date  February  16,  1885,  the  other  signed 
by  Christopher  J.  Slaten,  Allen  M.  Slaten,  Dexter  0.  Slaten, 
Cornelia  R  Allcmang,  Thaddeus  A.  Slaten,  Dwight  D.  Slaten, 
John  W.  Slaten,  Elisabeth  P.  Slaten,  Adeline  Slaten,  Eva  M. 
-Slaten,  Milford  Allemang,  Victoria  Slaten,  and  George  M. 
Slaten,  which  deeds  convey  to  W.  D.  Griswold  and  John  B. 
Bowman  25.743  acres  of  land  in  survey  No.  117,  and  these 
deeds  were  by  Bowman  required  to  be  delivered  to  C.  W. 
Thomas,  who  was  attorney  for  Bowman,  for  examination,  and 
his  action  thereon  in  accepting.  When 'the  deeds  were  so 
tendered  to  Thomas,  as  attorney  for  Bowman,  he  offered  to 
pay  a  nominal  consideration  for  the  25.743  acres,  and  made  no 
specific  objection  to  the"  deeds  in  any  manner.  On  the  16th 
day  of  April,  1685,  this  bill  was  filed  asking  that  the  purchase 
money,  with  interest,  should  be  paid,  or  that  an  account  be 
taken  of  rents  and  profits  derived  from  the  land,  and  the  orig- 
inal purchase  money  with  tlie  rents  and  profits,  should  be  paid. 
Answers  were  filed  by  Bowman  and  Griswold,  and  subse- 
quently a  suggestion  of  the  death  of  John  B.  Bowman  was 
made,  showing  his  personal  representatives  and  heirs,  and  they 
being  brought  into  court  filed  their  answer.  From  the 
amended  answer  of  Griswold,  he  ratifies  the  agreement  made 
by  Bowman  for  Griswold  and  Bowman;  that  it  is  not  neces- 
sary to  consider  his  testimony  concerning  a  denial  of  any 
authority  on  the  part  of  Bowman  to  make  the  contract. 

No  question  is  made  as  to  the  correctness  of  the  survey  or 
the  quantity  of  land  described  in  the  deed,  but  it  is  insisted 
that  no  deeds  were  tendered  to  Griswold,  and  that  the  plaint- 
iff had  no  title  to  the  lands  in  survey  117,  unless  a  tax  title, 
aud  that  for  that  only,  a  nominal  price  was  to  be  paid. 
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The  court  entered  a  decree  for  complainants  for  the  pur- 
chase m6ney,  with  interest,  and  decreed  the  payment  of 
$2,984.50,  and  upon  payment  of  the  same,  the  title  should  vest 
in  the  grantees  in  the  deed,  and  in  default  of  such  payment, 
the  master  in  chancery  sliould  sell  the  land  in  survey  117  as 
described  on  the  bill,  and  from  the  proceeds  pay  to  complain- 
ants the  amount  found  due.  The  evidence  shows  that  Bow- 
man entered  into  the  contract  with  Piggott  in  behalf  of 
himself  and  Griswold  and  the  making  of  the  contract  and  all 
negotiations  with  reference  to  that  contract  and  with  reference 
to  the  execution  of  the  deeds  so  far  as  Bowman  and  Griswold 
were  concerned,  was  the  act  of  Bowman.  From  the  answer 
of  Griswold  it  is  shown  he  ratified  the  contract  so  made.  That 
ratification  of  the  contract  was  an  approval  of  the  acts  of 
Bowman,  and  as  he  had  been  the  active  partner  in  reference  to 
the  entire  matter,  so  far  as  he  and  Griswold  were  concerned, 
the  tender  of  the  deed  to  him  was  a  compliance  with  the  con- 
tract on  the  part  of  the  heirs.  When  these  deeds  were  so 
tendered.  Bowman  directed  they  should  be  submitted  to  his 
attorney,  C.  W.  Thomas,  for  his  examination,  and  when  so 
submitted,  no  objection  was  made  as  to  the  form  of  the  deed. 
But  he  pronounced  the  deed  all  right  and  proposed  to  pay  a 
nominal  price  for  the  land.  The  payment  of  a  nominal  price 
was  refused.  It  is  now  urged  that  the  deeds  are  quit  claim 
deeds,  and  that  defendants  are  not  bound  to  accept  any  other 
than  warranty  deeds  under  the  contract.  The  deeds  recite 
the  agreement  and  convey  all  the  interests  the  heirs  of  Pig- 
gott have  in  the  premises  and  covenant  against  any  acts  of 
theirs  to  in  any  manner  affect  or  incumber  the  title.  Had  an 
objection  existed  as  to  the  form  of  the  deeds  at  the  time  they 
were  tendered  and  examined  and  stated  to  be  all  right,  it  was 
the  duty  of  defendants  to  state  that  objection.  Corbus  v. 
Teed,*  69  111.  205.  ' 

At  the  time  of  the  execution  of  the  contract  of  sale  and  for 
some  years  thereafter  the  quantity  of  land  in  survey  No.  117 
could  not  be  determined,  as  there  were  conflicting  claims  with 
reference  to  a  part  of  that  survey,  and  litigation  grew  out  of 
such  conflicting  claims,  the  several   suits  were    determined 
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and  tbe  atiionnt  of  land  mentioned  in  tlie  deeds  ^vas  found  to 
be  in  Griswold  and  Bowman,  who  entered  into  |X)sses6ion 
under  their  contract  of  purchase  from  Piggott  It  is  insisted 
bj  the  defendants  that  the  complainants  are  guilty  of  lachea 
in  not  sooner  bringing  their  suit  for  performance.  The  evi- 
dence shows  that  shortly  after  the  settlement  of  that  litigation 
prior  to  determining  the  amount  of  land  to  be  conveyed,  one 
of  tlie  complainants  W9.s  yet  a  minor,  and  when  he  came  of 
age  the  deed  was  tendered,  and  shortly  thereafter  this  bill 
filed.  During  all  the  time  from-  the  making  of  the  contract, 
the  vendees  were  in  possession  enjoying  the  rents  and  profits, 
and  there  was  not  such  laches  on  the  part  of  the  complain- 
ants as  to  bar  their  action.  It  is  urged,  further,  by  the  terms  of 
the  contract  this  land  was  to  be  paid  for  at  the  nominal  price, 
as  it  is  insisted  that  Piggott  had  no  title  other  than  a  tax  title. 

By  the  contract  of  sale  the  vendees  are  to  pay  the  vendor 
"for  all  of  said  lands  so  bargained  and  sold,  and  lying  north- 
westwardly of  the  county  road  across  said  survey  leading  from 
Cahokia  to  Papstown,  $75  per  acre,  and  for  all  of  said  land 
lying  southeastwardly  of  said  road  $50  per  acre." 

The  plat  of  survey  offered  in  evidence  with  the  other  testi- 
mony shows  the  quantity  of  land  lying  northwestwardly  of 
said  road  to  be  16.11  acres,  and  lying  southeastwardly  to  be 
9.63  acres.  By  a  memorandum  shown  to  have  been  made  by 
Bowman,  the  23d  of  January,  1880,  his  calculation  made  the 
quantity  substantially  the  same,  and  that  southeast  of  said  road 
he  calculated  at  $50  per  acre.  That  memorandum,  taking  into 
consideration  the  conti'act,  the  quantity  of  land  and  the  loca- 
tion, leaves  the  conviction  that  Bowman  calculated  this  land 
as  sold  under  tlie  contract  It  further  appears  that  he  was 
conversant  with  the  title  Piggott  had  to  the  land.  We 
are  satisfied  his  intention  at  the  time  of  the  execution  of  the 
contract  of  sale  was  to  include  the  lands  in  the  contract  at  the 
price  then  mentioned,  and  the  court  found  correctly,  from  the 
evidence,  that  the  lands  in  controversy  were  sold  at  the  price 
as  found  by  the  court  The  question  as  to  what  title  Piggott 
had  to  the  land  is  of  more  serious  difficulty  if  it  became  neces- 
sary to  determine  that  question,  but  as  we  view  the  facts  in 
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this  record,  it  is  not  necessary  for  ub  to  determine  that  ques- 
tion. As  we  have  seen,  tlie  contract  was  to  pay  the  price  for 
the  laud  ab  found  by  the  court.  The  vendees  were  let  into 
immediate  po6se$6ion  of  the  land.  The  rents  and  profits  of 
the  land  for  about  twenty  years  was  about  six  dollars  per 
acre,  and  tliat  has  accrued  to  the  vendees.  There  has  been 
litigation  in  reference  to  title  and  possession  of  parts  of 
the  laud  which  has  been  adjudicated  in  favor  of  tlie  vendees. 
Whatever  interest  they  have  in  the  land  they  acquired  by  vir- 
tue of  their  contract  with  Piggott.  They  have  paid  only 
$100  on  a  tract  of  land,  which,  as  correctly  found  by  the  court, 
was  to  be  paid  for  at  the  price  of  $1,689.75.  The  taxes  with 
interest  thereon  as  paid  by  these  complainants  since  the 
vendees  have  been  in  possession,  amount  to  $660.21.  The 
interest  on  the  value  of  the  land  from  the  time  the  deeds 
were  tendered  amounts  to  $448.26.  These  sums,  less  the  $100 
paid  at  the  time  of  the  delivery  of  the  deed  to  survey  116  is 
the  total  of  this  sum  decreed  to  be  paid.  The  vendees  make 
no  offer  to  deliver  possession  back  to  the  heirs  of  the  vendor, 
bat  seek  to  hold  the  same  by  reason  of  the  clause  in  the  con- 
tract that  "What  part  of  the  said  land  is  held  by  Piggott 
only  under  a  tax  title,  is  to  be  included  in  the  conveyance  of 
the  balance  at  a  nominal  price.'^ 

If  Bowman  knew  the  condition  of  the  title  that  Piggott 
had  in  this  land,  and  entered  into  the  contract  that  he  did,  it 
was  a  contract  to  pay  a  specified  price  for  the  land,  and  from 
all  his  conduct,  from  the  manner  in  which  he  made  the  mem- 
orandum as  to  its  value,  we  are  satisfied  that  he  treated  this 
land  as  being  specially  contracted  for  at  $50  and  $75  per  acre, 
and  he  to  take  whatever  title  Piggott  liad.  He  contracted  to 
sell  to  them  and  they  entered  under  the  contract.  That  title 
was  good  enough  to  defeat  the  several  suits  brought  to  test 
the  right  to  the  possession  of  the  land.  It  was  a  sufficient 
title  for  them  to  hold  the  land  under  for  a  term  of  more  than 
twenty  year§/from  the  execution  of  the  contract  on  the  16th 
of  January,  1865,  to  the  tender  of  the  deeds  on  the  11th  of 
April,  1885.  That  without  determining  the  character  of  title 
Piggott  held  under  the  contract  of   purchase,  it  was  to  bo 
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paid  for  at  the  prices  of  $50  and  $75  per  acre,  and  the  deed 
to  convey  such  title  as  Plg^ott  held.  Nor  was  it  error  to 
decree  interest  on  the  vahie  of  the  land  not  paid  for  from  tlie 
time  of  the  tender  of  the  deeds.  After  the  execution  of  the 
deeds  and  their  tender,  complainants,  or  their  ancestors,  were 
not  in  default,  and  from  that  time  interest  was  properly  decreed 
to  be  paid.     The  decree  is  affirmed. 

Decree  affirmed. 


The  People  of  the  State  of  Illinois 

V. 

Harry  Smith  et  al. 

Practice— Forfeiture  rf  Recognizance — Payment  of  Costs. 

• 

1.  A  mere  offer,  in  a  given  case,  to  pay  the  costs  of  a  recognizance,  is 
not  a  literal  compliance  with  the  statute  providing  that  a  forfeiture  thereof 
shall  not  be  set  aside  until  such  costs  are  paid,  and  until  actually  paid, 
sureties  who  have  caused  the  arrest  and  return  of  an  absconding  defendant, 
are  not  entitled  to  an  order  setting  aside  such  forfeiture. 

[Opinion  filed  March  3,  1892.] 

Appeal  from  the  Circuit  Court  of  Fayette  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Mr.  J.  M.  Albert,  State's  Attorney,  for  appellant. 

Messrs.  Fabmer,  Brown  &  Turner,  for  appellees. 

Sample,  J.  The  defendant,  Harry  Smith,  on  the  23d  day 
of  October,  1889,  entered  into  a  recognizance  before  a  justice 
of  the  peace,  in  the  sum  of  S500,  with  the  other  defendants  as 
sureties,  for  his  appearance  on  the  first  day  of  the  February 
term,  1890,  of  the  Circuit  Court  of  Fayette  County,  to  answer 
to  a  charge  of  an  assault  with  a  deadly  weapon  with  intent  to 
inflict  a  bodily  injury,  at  which  term  of  the  Circuit  Court  ho 
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was  indicted  by  the  grand  jury..  The  recognizance  was  duly 
certified  to  by  the  said  court,  and  the  said  defendant  not  ap- 
pearing at  said  term,  the  recognizance  was  declared  forfeited, 
and  scire  facias  awarded.  Instead  of  proceeding  by  scire 
facias  to  prosecute  the  forfeiture  to  final  judgment,  the  State's 
attorney  brought  an  action  of  debt  to  tlie  September  term, 
1890,  of  said  court.  Afterward,  at  said  term,  the  sureties  filed 
their  motion  to  set  aside  said  judgment  of  forfeiture  thereto- 
fore entered  2JL  the  February  term,  and  in  sup])ort  thereof, 
filed  the  affidavit  of  John  Ging,  one  of  the  sureties,  to  the 
effect  that  their  principal,  Harry  Smith,  after  entering  into 
said  recognizance  had,  without  the  knowledge,  consent,  or 
procurement  of  his  sureties,  fled  from  the  State  of  Illinois, 
and  did  not  appear  at  said  February  term  to  answer  said  charge 
or  indictment,  which  indictment  was  still  pending  on  the 
docket  for  trial;  that  the  sureties  had,  at  great  expense  to 
themselves,  caused  him  to  be  arrested  in  the  State  of  Missouri, 
whither  he  had  fled,  and  returned  to  Fayette  County,  where 
he  then  was,  at  the  time  of  this  motion,  confined  in  jail,  ready 
to  be  produced  to  answer  to  said  indictment,  and  hence  pray 
that  said  judgment  of  forfeiture  be  set  aside  and  the  sureties 
discharged. 

Thereupon  the  court  sustained  said  motion,  and  set  aside 
said  judgment  of  forfeiture,  to  which  action  of.  the  court  the 
people,  by  the  State's  Attorney,  excepted,  and  thereafter,  at  the 
same  term  of  court,  the  State's  Attorney  moved  the  court  to 
vacate  the  order  setting  aside  the  judgment  of  forfeiture, 
which  motion  was  overruled  and  exceptions  taken.  This 
appeal  calls  in  question  the  action  of  the  court  as  above  stated. 
The  order  of  the  court  was  that  "the  judgment  of  forfeiture 
of  the  recognizance  of  said  Harry  Smith  and  his  sureties 
*  *  *  be  set  aside,  and  the  same  is  hereby  set  aside  and 
vacated  upon  the  payment  of  costs  of  forfeiture  by  defendant 
Ilarrv  Smith,  or  his  sureties."  The  record  filed  in  this  case 
does  not  show  that  the  costs  were  paid  by  eitlier  of  the  defend- 
ants or  any  other  person.  In  this  .record  the  order  setting 
aside  the  judgment  of  forfeiture  was  conditional  upon  the 
payment  of  the  costs  of  the  forfeiture,  which  was  not  com- 
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plied  with.  Tho  concluding  proviso  of  Par.  3()9,  pa^e  837, 
Starr  &  C.  111. Stats,  is:  "That  no  such  forfeiture  of  arecof^ni- 
zance  shall  be  set  aside  until  the  accused  shall  pay  tlie  costs  of 
i-uch  recognizance ''  The  order,  as  entered,  was  intended  to  be 
in  compliant  e  with  this  provision  of  law,  and  contemplated 
llio  payment  ot  the  costs  contemporaneously  with  the  entry  of 
the  order.  A  mere  offer  to  pay  the  costs  is  not  a  literal  com- 
pliance with  this  provision  of  the  statute,  and  until  actually 
paid,  the  appellees  were  not  in  a  position  to  legally  entitle 
them  to  have  the  order  entered.  Gallagher  v.  The  Pepple, 
88  111.  335.  But  the  order  being  entered  conditionally  on  the 
payment  of  costs,  as  is  the  usual  practice,  neither  by  its  terms 
nor  the  law,  did  it  have  any  vitality  imj)arted  to  it  until  that 
condition  was  complied  with.  By  analogy,  it  would  appear 
that  the  order  was  in  effect  like  one  setting  aside  a  judgment 
in  ejectment  and  granting  a  new  trial  under  the  statute  on  the 
payment  of  costs.  The  right  in  such  a  case  to  a  new  trial 
depends  upon  the  payment  of  costs,  and  though  an  order  is 
entered  setting  aside  the  judgment  in  ejectment  and  granting 
a  new  trial  under  the  statute,  yet,  if  the  costs  are  not  paid 
within  the  time  provided  by  law,  no  vitality  is  imparted  to 
the  order,  and  tlie  court  may  set  it  aside  and  strike  the  case 
from  the  docket.  Setzke  v.  Setzke,  121  111.  30.  And  the 
record  itself  should  disclose  such  ])ayment  if  made.  Ibid. 
Tlie  order  is  entered  in  such  cases  as  a  matter  of  course  when 
the  application  is  made  under  the  statute,  and  all  the  court 
has  to  do  thereafter,  is  to  see  that  the  precedent  conditions  of 
the  payment  of  the  costs  is  performed.  Emmons  v.  Bishop, 
14  111.  152.  The  ])ayment  of  the  costs  not  having  been  made, 
so  far  as  disclosed  by  this  record,  the  court  erred  in  not  sus- 
taining the  motion  on  the  part  of  the  people  to  vacate  said 
order  setting  aside  said  judgment  of  forleiture;  the  proceed- 
ing was  statutory,  and  tiie  statute  lieretofore  referred  to 
expressly  provides  that  no  judgment  of  forfeiture  shall  be  set 
aside  until  the  costs  of  tlie  recognizance  are  ])aid.  Doubtless 
the  attention  of  the  court  below  was  not  called  to  the  fact  that 
the  costs  had  not  been  paid,  as  the  point  is  not  made  in  the 
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argument  of  appellant.     For  the  error  stated,  this  case  will  be 
reversed. 

Judgment  reversed. 

Judge  Phillips  took  no  part  in  the  consideration  or  decis- 
ion of  this  case. 


Louisville  &  Nashville  Railroad  Company 

V. 

Sylvester  A.  Shelton. 

Eailroads — Negligence — Defective  Fence  and  Gate — Farm  Crossing — 
Contributory  Negligenoe. 

1.  The  question  of  contributory  negligence  in  a  given  case  is  for  the 
jury. 

2.  In  an  action  brought  to  recover  from  a  railroad  company  for  injuries 
to  a  horse,  alleged  to  have  occurred  through  its  npgligence,  this  court  holds 
that  the  jury  were  justified  by  the  evidence  in  finding  defendant  guilty  of 
wilful  negligence  in  permitting  the  gate  to  remain  insecure,  and  unfit  for 
the  use  it  was  put  to,  for  the  length  of  time  it  was  maintained  in  that  con- 
dition after  notice. 

8.  In  such  case  it  is  a  question  of  fact  for  the  jury  to  determine  from  the 
evidence,  whether  a  given  fence  was  so  negligently  and  impnperly  con« 
structed  and  maintained  as  to  be  more  dangerous  to  stock  not  breachy 
or  unruly  than  it  would  have  been  if  reasonable  Care  bad  been  used  in  build- 
ing and  maintaining  it,  and  whether  or  not  these  acts  of  negligence  were 
the  proximate  causes  of  the  injury. 

4.  A  railroad  company,  irrespective  of  a  statute,  may  erect  fences  inclosing 
its  right  of  way,  and  construct  gates  at  farm  crossingR,  but  in  the  exercise 
of  such  rights  it  must  so  act  as  not  to  negligently  injure  another;  failing  in 
this  regard  it  must  respond  in  damages  for  injuries  arising  from  such 
failure. 

5.  It  need  not  be  certain  that  at  the  time  the  act  is  done  the  damages 
will  ensue. 

[Opinion  filed  April  4,  1S92.] 

Appeal  from  the  Circait  Court  of  Hamilton  County;  the 
Hon.  C.  C.  BoGGS,  Judge,  presiding. 
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Mr.  J.  M.  Hamill,  for  appellant. 

Mr.  John  0.  Edwards,  for  appellee. 

Green,  P.  J.  This  suit  was  brought  by  appellee  in  a 
justice  court  to  recover  thp  value  of.  a  mare,  whose  death,  he 
alleged,  resulted  from  the  negligence  of  appellant  in  main- 
taining a  gate  in  a  defective  condition  at  a  farm  crossing,  and 
a  barbed  wire  fence  inclosing  its  right  of  way  on  the  opposite 
side  of  its  track,  defectively  constructed,  in  bad  repair,  and 
dangerous  to  stock  not  breachy  or  unruly.  Appellant  took  an 
appeal  from  the  judgment  against  it  in  the  justice's  court,  and 
the  cause  was  tried  in  the  Circuit  Court,  where  a  verdict  and 
judgment  for  $115  damages  and  costs  was  rendered  in  favor 
of  appellee,  to  reverse  which  judgment,  appellant  took  an 
appeal  to  this  court.  It  appears  by  the  evidence,  that  the 
mare  got  out  of  appellee's  pasture,  adjoining  said  right  of  way, 
through  the  space  that  should  have  been  closed  b}^  the  gate, 
crossed  the  track  and  seeing  some  horses  in  an  adjacent  field, 
attempted  to  join  them  by  jumping  over  said  wire  fence,  and 
in  doing  so,  struck  the  top  wire  which  gave  way,  pulling  out 
the  8taj)les  which  held  the  wire  to  the  posts.  The  mare  was 
thus  caught  between  this  loose  wire  and  the  wire  below,  and 
in  struggling  to  extricate  herself,  her  fore  leg  was  cut  through 
at  the  joint  below  the  shoulder  by  the  barbed  wire,  and  she 
was  otherwise  injured  and  death  resulted.  The  evidence 
clearly  shows  that  the  gate  could  not  be  fastened  and  was 
;  utterly  defective,  and  that  for  a  long  time  before  the  injury, 
.appellant's  servants  having  charge  thereof  knew  its  condition 
and  the  necessity  to  repair  it  in  order  that  it  could  be  securely 
closed  and  fastened,  and  thus  prevent  animals  from  getting 
out  of  plaintiff's  pasture  into  the  right  of  way.  The  proof 
also  established  the  following  facts:  that  plaintiff's  mare  was 
not  breachy  or  unruly;  that  the  wire  fence  was  less  than  three 
feet,  eight  inches  high;  that  the  posts  were  a  rod  apart,  and 
when  the  animal  struck  the  top  wire,  the  staples  gave  way 
from  at  least  four  posts,  thus  loosening  the  wire,  causing  it  to 
drop  and  catch  the  animal  between  it  and  the  other  wires.   In 
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flome  places  this  top  wire  was  drawn  up  tight,  and  in  others  it 
was  not.  On  behalf  of  appellant,  it  is  claimed  no  liability 
iijider  the  statute  was  shown  by  the  proof,  because  the  animal 
was  not  injured  by  an  engine  or  train  of  appellant,  nor  by  the 
wilful  negligence  of  those  in  charge  of  an  engine  or  train,  and 
that  at  common  law  appellant  is  not  liable,  because,  under  the 
common  law  it  was  not  required  to  inclose  its  right  of  way 
against  animals,  and  because  appellee  was  guilty  of  such  con- 
tributory negligence  in  permitting  the  mare  to  graze  in  the 
pasture  with  the  gate  defective  and  insecure,  as  bars  his  right 
to  recover.  Conceding  that  the  proof  failed  to  establish  a 
liability  under  the  statute  against  apf)ellant  to  respond  in  dam- 
ages for  the  injnfy  alleged,  we  are  unable  to  reach  the  conclu- 
sion that  aj)pellant  is  not  liable  at  common  law  for  the  injury 
and  damages  resulting  from  the  acts  of  negligenc6  proven. 
The  jury  were  justified  by  the  evidence  in  finding  appellant 
guilty  of  wilful  negligence  in  permitting  the  gate  to  remain 
insecure,  and  unfit  for  the  use  it  was  put  to,  for  the  length  of 
time  it  was  maintained  in  that  condition  after  notice.  It  was 
also  a  question  of  fact  for  the  jury  to  determine  from  the 
evidence  whether  or  not  the  barbed  wire  fence  was  so  negli- 
gently and  improperly  constructed  and  maintained  as  to  be 
more  dangerous  to  stock  not  breachy  or  unruly,  than  it  would 
have  been  if  reasonable  care  had  been  used  ui  building  and 
maintaining  it,  and  whether  or  not  these  acts  of  negligence 
were  the  proximate  causes  of  the  injury.  If  the  jury  found 
in  the  affirmative  upon  these  questions,  and  there  is  evidence 
in  the  record  supporting  such  finding,  the  verdict  and  the 
judgment  were  right.  We  have  examined  Ileaden  v.  Rust, 
39  III.  186,  Great  Western  R.  R.  Uo.  v.  Morthland,  30  III 
451,  and  I.  C.  R.  R.  Co.  v.  Phelps,  29  111.  447,  cited  on  behalf 
of  appellant  in  support  of  its  contention  that  appellee  had  no 
right  to  recover  at  common  law,  and  do  not  think  the  rulings 
in  these  cases  conflict  with  our  views  as  above  expressed. 
Appellant  could  lawfully  erect  fences  inclosing  its  right  of 
way,  and  construct  gates  at  farm  crossings,  but  in  the  exercise 
of  this  right  it  must  so  act  as  not  to  negligently  injure 
another.     Wharton  on  Negligence,  Sec.  7B7,  et  aeq. 
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It  need  not  be  certain  that  at  the  time  the  act  is  doue  the 
damages  will  ensue.  If  one  remove  or  destroy  a  fence 
inclosing  a  field  or  opens  a  gap  iu  it,  it  is  possible  that  animals 
confined  therein  may  not  escaj^e  so  as  to  encounter  a  danger 
outside.  Opening  the  fence  does  not  cause  an  animal  to  pass 
through  it,  it  offers  the  opportunity.  Opening  the  fence, 
according  to  circumstances,  exposes  to  injury  property  within, 
or  property  outside,  or  both.  It  is  in  this  maimer  that  the 
primary  and  eflicient  cause  generally  produces  consequential 
damages.  Sutherland  on  Damages,  47;  Gould  v.  B.  &  S. 
P.  R.  R.  Co.,  82  Me.  122.  Applying  the  rules  and  princi- 
ple laid  down  in  the  foregoing  citations,  the  facts  disclosed 
in  the  record  impel  us  to  the  conclusion  that  ap})ellant'6 
liability  was  clearly  established  and  the  judgment  right.  The 
question  of  contributory  negligence  on  the  part  of  appellee 
was  for  the  jury,  and  we  think  the  evidence  justified  the  find- 
ing that  he  was  not  guilty  of  such  negligence.  The  jury  were 
not  misdirected  or  misled  to  the  injury  of  appellant  by  the 
instructions  given,  and  we  perceive  no  error  requiring  the 
judgment  to  be  reversed.     It  is  thereupon  affirmed. 

Judgment  affirmed. 


Hugh  Lambert  and  Duff  Lambert 

V. 

The  People  op  the  State  of  Illinois. 


Practice— Replevin  of  Fee  Bills— Sec   27,  Chap.  33,  R.  S.—Sec.  574, 
Criminal  Code. 


1.  The  method  provided  for  by  Sec.  574  of  the  Criminal  Code,  for  pro- 
curing a  discharge  from  impriRonmenfc,  or  for  preventing  the  defendant, 
who  may  be  convicted  of  a  misdemeanor,  puniRhable  by  fine  only,  from 
being  imprisoned,  is  purely  statutory  and  unknown  to  the  common  law. 

2.  The  best  form  of  practice  to  be  adopted  under  that  section  is  to  deter- 
mine the  amount  of  fine  and  of  costs,  and  enter  appearance  and  confess 
judgment,  so  much  fine  and  so  much  costs,  together  with  costs  to  thereafter 


224  Appellate  Courts  of  Illinois. 

Vol.  43  ]  Limbert  v.  The  People. 

accrue.     No  particu'ar  form  of  judgment  is  nece»jary  if  the  record  contain;; 
sufficient  toBhow  the  amount  for  which  execution  is  to  issue. 

8.  When  a  conviction  is  had  and  the  judgment  entered  for  fine  and 
costs,  it  appear infir  in  the  same  judgment  and  record  that  the  defendant  so 
convicted,  being  desirous  of  replevying  the  fee  bill  and  fine,  with  persons 
named,  confessed  a  judgment  in  favor  of  the  people,  and  the  costs  are  taxed 
\n  a  fee  bill,  the  judgment  will  show  the  amount  of  fine,  and  the  fee  bill 
will  show  the  amount  of  costs,  nnd  the  costs  in  such  case  are  determined  by 
the  fee  bill;  and  where  a  defendant  procures  his  discharge  or  prevents  his 
imprisonment  by  reason  of  a  confession  of  judgment  for  the  amount  of  fine 
and  costs  by  himself  and  his  sureties,  he  is  estopped  from  questioning  the 
amount  of  the  fine  or  costs. 

4.  No  appeal  or  writ  of  error  could  be  prosecuted  from  the  judgment  of 
conviction,  for  the  reason  that  the  judgment  by  confession  would  be  a  re- 
lease or  waiver  of  error,  and  the  costs  are  as  integral  a  part  of  that  judg- 
ment of  confession,  as  would  be  the  fine  assessed  on  the  judgment  of  con- 
viction. 

5.  Where,  in  such  cnse,  an  execution  issues  after  the  lapse  of  five  months 
for  the  amount  shown  by  the  record  for  the  fine,  and  the  amount  shown  by 
the  fee  bill  for  the  costs,  the  court  may  not,  on  a  motion  to  retax  fee  bill, 
or  a  motion  to  quash  th*;  fee  bill  entered  on  the  judgment  of  conviction, 
either  retnx  costs  or  quash  the  fee  bill,  and  even  if  eutertained,  such  action 
can  not  affect  the  judgment. 

[Opinion  filed  April  4,  1892.] 

Appeal  from  the  County  Court  of  Pope  County;  the  Hon. 
Geokge  a.  Ckow,  JuJge,  presiding. 

« 

Mr.  W.  S.  Morris,  for  appellants. 

Mr.  D.  G.  Thompson,  State's  Attorney,  for  appellees. 

Per  Curiam.  Appellants  were  indicted  in  the  Circuit 
Court  of  Pope  County  for  riot,  and  the  indictment  was  certi- 
fied to  the  County  Court  for  trial.  From  a  verdict  and  judg- 
ment of  guilty  and  a  fine  assessed  in  that  court,  the  defendant 
appealed  to  the  Appellate  Court  of  the  Fourth  District,  where 
the  judgment  was  reversed  because  of  error  in  instructions, 
and  remanded.  The  defendants  after  proper  notice  were  again 
placed  on  trial,  and  a  verdict  of  guilty  was  found  against  two 
of  the  three,  and  the  third  defendant  discharged.  A  motion 
for  a  new  trial  as  to  the  defendants  found  guilty,  was  entered, 
which  was  overruled  by  the  court,  and  a  judgment  was  entered 
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on  the  verdict,  and  a  fine  assessed  against  said  defcndatits. 
Thereupon  the  defendants  against  wliorn  the  judgment  was 
entered,  tiled  their  motion  for  a  rule  against  the  clerk  of  the 
County  Court  of  Pope  County  to  tax  costs  and  njake  out  fee 
bill  in  the  proceeding  on  which  defendants  were  convicted; 
which,  being  done,  the  defendants  so  found  guilty  entered  their 
motion  to  quash  the  fee  bill  in  that  proceeding,  which  was 
sustained,  and  it  was  adjudged  by  the  court  that  the  defend- 
ants so  convicted  pay  all  costs  except  those  made  by  Kirt 
Lambert  and  Thomas  J.  Lambert,  one  of  whom  had  been  found 
not  guilty  on  the  first,  and  the  other  discharged  on  the  second 
trial.  The  defendants  Hugh  Lartibert  and  Diiflf  Lambert  were, 
by  this  judgment,  adjudged  guilty,  and  a  fine  of  $5  assessed 
against  each,  and  it  was  further  adjudged  that  they  should 
pay*  all  costs  except  those  made  by  and  on  behalf  of  Kirt 
Lambert  and  Thomas  J.  Lambert.  From  that  judgment  there 
was  no  appeal,  and  the  same  stands  unreversed. 

In  the  same  judgment  and  record  it  further  appears  that 
"being  desirous  of  replevying  the  fee  bill  and  fine  herein," 
the  defendants  so  convicted,  together  with  George  W.  Lam- 
bert and  John  D.  Choat,  confessed  a  judgment  in  favor  of  the 
people  of  the  State  of  Illinois,  if  default  be  made  in  the  pay- 
ment of  the  said  fine  and  costs  within  five  mouths,  and  it  was 
further  adjudged  that  in  case  of  such  default  execution  should 
issue,  and  the  defendants  were  discharged.  After  the  expira- 
tion of  more  than  five  months  from  the  rendition  of  such 
judgment  and  such  proceedings  in  and  about  the  replevying 
of  such  fine  and  costs,  there  beii  g  default  in  payment  of  the 
same,  an  execution  issued  against  Hugh  Lambert,  Duff  Lam- 
bert, George  W.  Lambert  and  John  D.  Choat  for  $10  fines 
and  $352.15  costs.  From  fee  bills  appearing  in  the  record 
which  pni-port  to  show  the  costs  so  adjudged,  the  amount  of 
the  fee  bills  are.  $352.15.  The  execution  so  issued,  and  the 
fee  bills  so  showing  the  costs,  were  placed  in  the  hands  of  the 
sheriff  of  Pope  County.  No  warrant  for  the  collection  of  the 
fee  bills  by  way  of  execution  is  thereto  attached;  but  the 
total  amount  is  in  the  execution,  and  the  defendants  in  execu- 
tion paid  $10  as  the  fines  so  assessed,  and  filed  what  they  term 
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a  replevin  bond,  which  recites  that  two  fee  bills,  a  plaintiff's 
fee  bill  for  $193.80,  and  a  defendant's  fee  bill  for  $158.35, 
were  issued  against  the  defendants  therein  named,  directing 
the  same  to  be  levied,  etc.,  and  being  desirons  of  replevying 
said  fee  bills,  tender  the  bond  to  the  sheriff  conditioned  for 
the  payment  of  the  fee  bills  if  they  be  not  quashed.  The 
defendants  appeared  before  the  county  judge  at  a  subsequent 
term  of  the  County  Court,  and  such  proceedings  were  had 
that  it  was  adjudged  by  that  court  that  certain  items  in  such 
fee  bills  were  improj)erly  taxed,  and  that  such  items  should 
be  stricken  from  the  same,  and  that  all  other  items  sliould 
remain  as  thus  taxed.  From  that  judgment  the  defendants 
in  execution  prosecute  this  appeal,  and  assign  as  error  the 
failing  to  strike  from  the  fee  bills  certain  items,  and  the 
State's  attorney  assigns  cross-errors  in  striking  from  the  bills 
the  items  stricken.  By  Sec.  574,  Criminal  Code  of  Illinois, 
Starr  &  C.  III.  Stats.,  it  is  provided: 

"If  the  person  convicted,  together  with  one  or  more  suffi- 
cient sureties,  will  acknowledge  a  judgment  in  favor  of  the 
people  of  the  State  of  Illinois  for  tlie  amount  of  the  fine,  or 
■tlie  costs  only,  when  no  fine  is  imposed,  the  court  shall  cause 
the  same  to  be  entered  in  full  satisfaction  of  the  fine  and  costs, 
or  costs  only,  with  a  direction  that  if  the  judgment  is  not  paid 
within  five  months  from  the  time  of  entering  the  same,  exe- 
cution shall  be  issued  thereon,  and  the  defendant  shall,  upon 
the  entering  of  snch  judgment,  be  discharged  from  imprison- 
ment on  account  of  such  fine  or  costs." 

This  method  of  procuring  a  discharge  from  imprisonment, 
or  of  preventing  the  defendant  who  may  be  convicted  of  a 
misdemeanor,  punishable  by  fine  only,  from  being  imprisoned, 
is  purely  statutory,  and  unknown  to  the  common  law.  No 
particular  form  of  entering  a  judgment  is  prescribed  by  the 
statute.  We  are  of  opinion  that  the  best  form  of  practice  to 
be  adopted  under  that  section  of  the  statute  would  be  to 
determine  the  amount  of  fine,  and  the  amount  of  costs,  and 
enter  appearance  and  confess  judgment,  so  much  fine  and  so 
much  costs,  together  with  costs  to  thereafter  accrue.  But  no 
particular  form  of  judgment  is  necessary  if  the  record  con- 
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tains  sufficient  to  show  the  amount  for  which  execution  is  to 
issue.  When  a  conviction  is  had,  and  the  judgment  entered 
for  line  and  costs  as  here,  as  a  judgment  by  confession  in  the 
same  record  of  a  judgment,  and  the  costs  are  taxed  in  a  fee 
bill,  the  judgment  will  show  the  amount  of  fine,  and  the  fee 
bill  will  show  the  amount  of  costs,  and  the  costs  in  such  case 
are  determinable  in  the  same  way.  as  costs  in  any  other  case, 
that  is,  by  the  fee  bill.  But  when  a  defendant  procures  his 
discharge  or  prevents  his  imprisonment  by  reason  of  a  confes- 
sion of  judgment  for  the  amount  of  fine  and  costs  by  himself 
and  his  sureties,  he  is  estopped  from  questioning  the  amount 
of  the  fine  or  costs.  He  could  no  more,  in  the  case  of  such 
judgment  by  confession,  question  the  amount  of  costs  for 
which  he  confessed  judgment,  than  could  he  question  the 
.amount  of  fine.  The  judgment  for  fine,  as  entered  on  the 
conviction,  as  well  as  the  costs  taxed  at  the  time  of  judgment, 
are  each  conclusive,  and  are  to  the  judgment  by  confession 
merely  collaterai.  No  appeal  or  writ  of  error  could  be  pros- 
ecuted from  the  judgment  of  conviction,  for  the  reason  that 
the  judgment  by  confession  would  be  a  release  or  waiver  of 
errors,  and  the  costs  are  as  integral  a  part  of  that  judgment  of 
confession  as  would  be  the  fine  assessed  on  the  judgment  of 
conviction.  As  to  the  judgment  by  confession  to  so  procure 
a  discharge,  the  judgment  of  conviction,  and  the  fee  bill 
made  up  thereon,  are  merely  collateral  and  aver  the  judgment 
by  confession  as  entered.  When  the  execution  issued  after 
the  lapse  of  five  months  for  the  amount  shown  by  the  record 
for  the  fine,  and  the  amount  shown  by  the  fee  bills  for  the  costs, 
there  was  no  authority  in  the  court,  on  a  motion  to  retax  fee  bill, 
or  a  motion  to  quash  the  fee  bill  entered  on  the  judgment  of 
conviction,  to  either  retax  costs,  or  quash  the  fee  bill,  and  even 
when  entertained  such  action  could  not  affect  the  judgment.' 
At  the  time  of  the  confession  of  the  judgment  the  amount  of 
the  fine  and  costs  were  known,  or  should  have  been  known  by 
the  defendants  in  execution.  They  can  not  be  heard  to  contest 
the  matter  after  having  procured  their  discharge.  It  was  error 
to  retax  the  fee  bill  as  affecting  the  execution  in  the  case. 
The  cross-errors  are  sustained.     The  court  erred  in  overruling 
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appellee's  motion  to  dismies  the  proceeding.     The  judgment 
is  reversed  and  the  cause  remanded. 

Meversed  and  remanded 


Louisville,  Evaxsville  &  St.  Louis  Consolidated 

.  Railroad  Company 

V. 

Crown  Coal  Company. 

Railroads — Unjust   Discrimination — Freight  Rate — Chap.  114,  R,  S. 

In  an  action  brought  to  recover  under  the  provisions  of  Chap.  114.  R.  S., 
prohibiting  unjust  discrimination  in  freight  rates  by  carriers  by  rail,  this 
court  holds  that  the  trial  court  properly  held  that  defendant  was  guilty  of 
unjust  discrimination,  as  charged  in  the  first  count  of  the  declaration,  but 
that  the  amount  of  damages  allowed  was  greater  than  the  evidence  war- 
ranted; and  that  it  was  not  guilty  under  the  second  count,  the  rate  therein 
referred  to  relating  to  another  quality  of  coal,  shipped  in  a  different  manner, 
it  not  appearing  that  plaintiff  shipped  any  such  coal,  although  another 
company  did,  at  a  rate  which  was  less  than  that  charged  the  plaintiff  on  a 
different  quality  of  coal. 

[Opinion  filed  April  4,  1892.] 

Appeal  from  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  B.  n.  Canby,  Judge,  presiding. 

The  Crown  Coal  Company  brought  this  suit  in  assumpsit 
against  appellant  to  recover  treble  damages  and  attorney's  fee 
under  the  provisions  of  Chap.  114,  R.  S.,  prohibiting  unjust 
discrimination  in  the  rates  charged  for  the  transportation  of 
passengers  and  freight  over  railroads  in  this  State.  The  decla- 
ration consisted  of  two  counts.  In  the  first  count  it  is  averred 
that  on  every  day  between  April  1,  1889  and  January  1, 1890, 
plaintiff,  from  its  coal  mine  in  Saint  Clair  County,  Illinois,  on 
a  switch  connecting  with  defendant's  road,  within  said  county 
and  State,  shipped  upon  defendant's  road  to  the  city  of  East 
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Saint  Loiiis,  in  said  county  and  State,  a  distance  of  ten  miles, 
thirtj-five  thousand  tons  of  coal.  That  defendant  charged, 
collected  and  received  from  plaintiff  for  such  transportation 
forty-five  cents  per  ton,  and  charged,  collected  and  received 
from  the  Consolidated  Coal  Company  operating  mines  under 
similar  circumstances  and  conditions,  for  transporting  coal  in 
like  quantities  from  its  mines  to  said  city  of  East  Saint  Louis, 
over  the  same  road,  in  the  same  direction,  and  for  a  greater 
distance  than  ten  miles,  the  sum  of  thirty-seven  and  a  half 
cents  per  ton,  thus  discriminating  against  plaintifiF  in  the 
sum  of  seven  and  a  half  cents  per  ton,  amounting  in  the 
aggregate  for  the  period  from  April  1,  1889,  to  January 
1,  1890,  to  the  sum  of  $2,0S5.  The  second  count  con- 
tains substantially  the  same  amounts  except  that  for  the 
same  period,  from  April  1,  1889,  until  January  1,  1890, 
it  is  charged  plaintiff  was  compelled  to  pay  forty-five  cents 
per  ton  freight,  while  the  Consolidated  Coal  Company  paid 
but  thirty-one  and  one-quarter  cents  per  ton  for  the  like 
service,  the  aggregate  amount  of  such  excess  being  $4,812.50. 
To  this  declaration  defendant  pleaded  the  general  issue.  The 
cause  was  tried  by  the  court,  a  finding  and  judgment  for  plaint- 
iff was  entered  for  $3,911.26  damages  and  costs  of  suit, 
whereupon  defendant  took  this  appeal. 

Messrs.  Q.  &  G.  A.  Koeenke,  for  appellant. 

m 

Mr.  E.  W.  EopiEQUET,  for  appellee. 

Green,  P.  J.  The  finding  and  judgment  appealed  from  was 
entered  in  favor  of  plaintiff  upon  the  cause  of  action  set  up  in 
the  first  count  of  the  declaration.  This  is  apparent  because  of 
the  amount  charged  in  said  count  as  unjust  discrimination 
agreeing  with  the  amount  of  judgment  rendered.  The  alleged 
discrimination  against  plaintiff  is  seven  and  one-half  cents  per 
ton,  the*  difference  between  a  rate  of  forty-five  cents  per  ton 
paid  it  by  plaintiff  and  thirty-seven  cents  per  ton  paid  it  by 
the  Consolidated  Coal  Company.  The  number  of  tons  shipped 
by  plaintiff  over  defendant's  road  during  the  period  from 
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April  1,  1889,  up  to  January  1,  was  17,383.20  tons;  at  seven 
and  one-half  cents  per  ton,  being  the  basis  upon  which  the 
amount  of  unjust  discrimination  was  fixed  by  the  trial  court, 
that  amount  would  be  within  a  fraction  of  $1,303.76,  and 
three  times  this  sum,  the  treble  damages  allowed,  would  be 
$3,911.26,  the  amount  of  said  judgment.  It  apf)ears  from  the 
evidence  that  during  the  period  from  April  i,  1889j  to  July  1, 
1889j  defendant  charged,  collected  and  received  from  the  Con- 
solidated Coal  Company  only  thirty-seven  and  one-half  cents 
per  ton  for  transporting  commercial  coal  from  the  mines  of 
said  company  over  its  railroad  to  East  Saint  Louis,  and 
charged,  collected  and  received  from  appellee  during  the  same 
period  forty-live  cents  per  ton  for  transporting  the  same  class 
of  freight  over  the  same  road,  in  the  same  direction  and  a  less 
distance  to  the  same  destination.  Thus  z.  prima  facie  case  is 
established  of  unjust  discrimination  inhibited  by  the  statute 
against  appellant  of  seven  and  one-half  cents  per  ton  "  for  that 
class  of  freight "  trans])ortcd  during  these  three  months  at  the 
lesser  rate  for  the  Consolidated  Coal  Company. 

To  rebut  this  prima  facie  case  of  unjust  discrimination, 
evidence  was  introduced  showing  that  the  Consolidated  Coal 
Company  had  made  a  contract  to  furnish  commercial  coal  to 
certain  parties  for  the  year  ending  July  1, 1889,  and  in  1888,  had 
notified  defendant  of  this  contract,  and  thereupon  the  latter 
agreed  to  transport  the  coal  so  to  be  furnished,  at. the  rate  of 
thirty-seven  and  one-half  cents  per  ton  from  the  mine  to  East 
Saint  Louis,  until  July  i,  1889^  and  for  this  reason  the  thirty- 
seven  and  one-half  cent  rate  was  given,  notwithstanding  the 
fact  that  on  April  /,  1889^  defendant  raised  the  rate  for 
transporting  the  same  class  of  freight  over  its  road  in  the 
same  direction,  for  the  same  or  less  distance,  to  the  same 
destination. 

But  it  was  also  shown  by  the  evidence  that  ten  days  before 
April  1,  1889,  defendant  notified  appellee  the  rate  would  be 
raised  on  that  date  to  forty-five  cents  per  ton,  but  that  hona 
-fide  contracts  for  furnishing  coal  entered  into  while  the  old 
rate  of  thirty-seven  and  one-half  cents  was  in  force,  would  be 
protected.     After  receipt  of  this  notice  and  on  March   23, 
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1889,  appellee  filed  with  defendant  a  copy  of  a  contract  with 
the  Western  Coal  and  Towage  Company,  made  on  January  1, 
1889,  whereby  appellee  agreed  to  furnish,  for  one  year,  coal 
from  its  mine  on  defendant's  road,  to  said  company  at  East 
Saint  Louis,  and  asked  protection  for  this  contract,  but  defend- 
ant refused  to  give  appellee  the  benefit  of  tlio  rate  then  in 
force.  In  view  of  all  the  evidence,  the  trial  court  properly 
held  that  appellant  was  guilty  of  unjust  discrimination  as 
charged  in  the  first  count  of  the  declaration.  C.  &  A.  R.  R.  Co. 
V.  The  People,  67  111.  11 ;  C,  B.  &  Q.  R.  R.  Co.  v.  People, 
77  111.  443. 

The  amount  of  damages  allowed,  however,  was  greater  than 
the  evidence  warranted.  The  averment  in  said  first  count  is, 
that  defendant  charged,  collected  and  received  from  the  Con- 
solidated Coal  Company  the  lesser  rate  of  thirty-seven  and 
one-half  cents  per  ton  for  the  full  period  of  nine  months  from 
April  1,  1889  to  January  1,  1890.  The  evidence  is  that  all 
the  commercial  coal  transported  by  defendant  for  said  coal 
company  at  thirty-seven  and  one-half  cents  per  ton  was  that 
coal  only,  furnished  under  its  contract  expiring  July  1,  1889j 
and  carried  during  the  months  of  April,  May*  and  June  of  that 
year,  amounting  to  a  quantity  not  exceeding  six  thousand  tons. 
Hence  there  was  an  unjust  discrimination  of  seven  and  one- 
half  cents  ]X3r  ton  upon  that  amount  only,  made  against  appel- 
lee by  appellant,  and  upon  that  basis  the  damages  should  have 
been  figured  and  assessed. 

The  court  properly  refused  to  find  for  appellee  under  the 
second  count  of  said  declaration.  It  appears  from  the  evidence 
there  were  two  classes  of  coal  transported  from-  mines  on 
appellant's  road  to  East  Saint  Louis.  One  was  called  com- 
mercial coal  and  was  used  by  consumers  generally.  The 
other  was  called  railroad  coal,  which  was  of  inferior  quality, 
tlie  run  of  the.  mine,  which  was  furnished  to  and  used  bv  rail- 
roads  exclusively.  For  years  before  and  up  to  the  time  this 
suit  was  commenced,  a  uniform  rate  of  thirty-one  and  one- 
fourth  cents  per  ton  had  been  charged,  collected  and  received 
by  appellant  for  transporting  this  railroad  coal  from  the  mines 
on  its  road  to  East  Saint  Louis.    It  was  shown  by  the  evidence 
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why  the  difference  in  the  rates  was  made  for  transporting 
these  different  classes  of  freight.  The  railroad  coal  is  caiTied 
in  the  cars  of  the  railroad  companies  to  whom  it  is  furnished, 
and  not  in  the  cars  of  appellee.  There  is  a  constant  demand 
for  this  class  of  coal.  It  is  mined  and  shipped  during  months 
that  coal  used  by  general  consumers  is  not  in  much  demand, 
hence  more  miners  are  employed  and  mines  operated  more 
extensively.  These  and  other  reasons  that  were  given  in  evi- 
dence, sufficiently  indicate  the  wisdom  of  encouraging  the  in- 
creased output  of  this  class  of  coal  from  mines  on  appellant's 
road,  by  making  a  less  rate  for  its  transportation,  and  until 
further  advised,  we  are  not  prepared  to  hold  such  action  to  be 
unjust  discrimination.  It  is  for  collecting  and  receiving  this 
rate  of  thirty-one  and  one-fourth  cents  per  ton  for  this  class 
of  freight,  that  appellee  seeks  to  recover  under  said  second 
count  Holding  as  we  do  that  it  is  not  the  same  class  of  freight 
as  that  shipped  over  appellant's  road  by  appellee,  for  which 
the  rate  of  forty-five  cents  was  charged  and  collected  by  appel- 
lant, it  follows  that  unless  the  proof  showed  tliat  appellee 
shipped  coal  of  the  same  class  of  freight,  viz.,  railroad  coal, 
as  that  shipped  by  the  Consolidated  Coal  Company,  and  paid 
the  forty-five  cent  rate  for  its  transportation,  which  the  evi- 
dence shows  it  did  not  do,  no  unjust  discrimination  was  made 
against  it  as  charged  in  the  second  count  of  the  declaration. 
This  disposes  of  the  three  cross-errors  assigned  by  appellee, 
except  the  err^r  assigned  for  refusal  of  the  court  to  admit 
evidence  offered  by  plaintiff  below,  which  is  not  well  assigned, 
for  the  reason  that  the  dainages  allowed  were  excessive  under 
the  evidence.  The  judgment  is  reversed  and  the  cause 
remanded. 

Meversed  and  reinanded. 
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The  Phenix  Insurance  Company  

^r  43    233| 

V.  79    3781 

Frank  Still. 

Negotiable  Instruments — Note — Insurance  Premium, 

In  an  action  brought  by  an  insurance  company  to  recover  upon  a  note 
iriven  for  a  premium,  the  dofend<int  contending  that  the  application  mis- 
described  the  lo&ition  of  the  property*  insared,  and  that  he  had  never 
received  the  policies,  this  court  holds  that  the  verdict  for  the  defendant  was 
against  the  law  and  the  evidence,  and  that  the  same  can  not  stand. 

[Opinion  filed  April  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Pope  County;  the  Hon. 
O.  A.  Hakkkr,  Judge,  presiding. 

Mr.  W.  S.  MoRKis,  for  appellant, 

Mr.  Thomas  H.  Sheridan,  for  appellee. 

Per  Cumara,  This  suit  was  brought  upon  a  note  given  by 
the  appellee  for  the  premium  on  two  insurance  policies.  The 
appellee  interposed  the  defenses  that  the  application  for 
insurance  misdescribed  the  location  of  his  property  in  this, 
that  it  was  described  as  being  in  town  14,  instead  of  town 
13,  range  5,  and  that  he  had  not  received  the  policies  of  in- 
surance. On  the  trial  below,  before  a  jury,  a  verdict  was 
rendered  in  favor  of  appellee,  which  was  sustained  by  the 
court,  and  judgment  entered  on  the  verdict,  from  which  this  / 
appeal  was  taken,  and  the  error  assigned  is,  that  the  verdict 
and  judgment  were  contrary  to  the  law  and  the  evidence. 
It  appears  from  the  evidence  that  at  the  time  appellee 
signed  the  note  in  suit,  he  also  signed  the  application  for 
insurance  and  looked  it  over,  but  made  no  objection  as  to  the 
misdescription  of  the.  location  of  his  property.  lie  told  the 
agent  that  he  wanted  the  insurance  on  the  property  that  he 
owned,  and  doubtless  furnished  the  description  that  was  written 
in  the  application.     It  furtlier  appears  that  the  application  was 
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approved  and  the  policies  were  issued  thereon  which  were 
inclosed  in  an  enveloi>e  properly  addressed  and  mailed  to  the 
appellee.  If  he  did  not  get  them,  he  never  notified  the  com- 
pany or  its  agent  of  that  fact  altliough  lie  was  notified  sixty 
days  before,  and  thirty  days  after  the  note  was  due,  to  ]iay  iL 
The  company  could  not  hold  his  note  and  at  the  same  time 
claim  that  his  property  was  n€it  insured.  Had  his  pioperty 
burned  or  been  destroyed  by  the  elements,  against  the  danger 
of  which  he  liad  obtained  insurance,  he  could  have  recovered 
his  loss  from  the  comi>any  to  the  extent  of  his  insurance.  If 
the  appellee's  property  was  insured,  then  it  follows  that  the 
consideration  of  the  note  had  not  failed.  The  court  below  so 
in  eflFect  instructed  the  jurj'.  The  verdict  is  manifestly 
against  the  law  and  the  evidence,  and  a  new  trial  should  have 
been  awarded-    Judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


St.  Louis,  Alton  &  Terre  Haute  Eailroad  Com- 
pany 

Charles  H.  Goodall. 

Practice— Tlaeita — Necessity  There/or. 

The  judfirment  is  reversed  in  the  ca.«e  prepented,  the  record  containing  no 
placita  or  convening  order  of  court,  it  not  appearing  before  what  judge  the 
cause  was  tried,  or  whether  it  wa.«  heard  before  the  judge  who  signed  the 
bill  of  exceptions.  Tt  is  not  the  office  of  the  bill  of  exceptions  to  supply  any 
part  of  the  record  proper. 

[Opinion  filed  April  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Williamson  County;  the 
Hon.  Joseph  P.  Kouerts,  Judge,  presiding. 

Messrs.  Clemens  &  Waeder,  for  appellant. 
Mr.  Sam.  H.  Goodall,  for  appellee. 
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Per  Curiam.  The  record  in  this  case  contains  no  pladta 
or  convening  order  of  court  It  does  not  appear  from  any- 
thing in  it  before  what  judge  the  cause  was  tried  or  whether 
it  was  in  fact  heard  before  the  judge  who  signs  the  bill  of 
exceptions.  It  is  not  the  office  of  the  bill  of  exceptions  to 
supply  any  part  of  the  record  proper.  The  judgment  must  be 
reversed.  The  reason  why  the  judgment  is  not  valid  is  be- 
cause it  does  not  appear  that  there  was  the  pro[)er  organiza- 
tion of  a  court  by  which  a  lawful  judgment  could  be 
rendered.  Planing  Mill  Lumber  Co.  v.  The  City  of  Chicago, 
56  111.  304;  Keller  v.  Brickey,  63  111.  496. 

The  judgment  is  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


Paul  W.  Abt  et  al, 

V. 

John  Weyand. 


Sales. 


In  an  action  brought  to  recover  for  certain  brick  sold,  there  being  a  con- 
tention as  to  the  price  thereof,  this  court  declines,  in  view  of  the  evidence, 
to  interfere  with  the  judgment  for  the  defendant. 

[Opinion  filed  June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  Conntj;  the 
Hon.  B.  K.  BuKKouGHs,  Judge,  presiding. 

Messrs.  Tukneb  &  Holder,  for  appellants. 

Messrs.  Alexander  Flannigen  and  E.  K.  Davis,  for  ap- 
pellee. 

Sample,  J*  The  appellants  brought  this  suit  to  recover  the 
value  of  some  fire  brick  which  had  been  used  to  build  coke 
ovens,   in  an    endeavor,    under  a  patent  process,  to    make 
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coke  out  of  coal  slack.  The  process  was  a  failure  and  tlie 
lire  brick  were  put  on  the  market  for  sale.  The  appel- 
lants also  had  some  secfmd-hand  red  bricks  for  sale  at  the 
same  place  at  $4  per  thousand.  One  Voss  was  in  charge 
of  the  business  of  the  sale  of  the  brick,  and  had  adver- 
tised that  persons  desiring  to  purchase  brick  should  go  to  Panl 
W.  Abt,  or  come  and  see  him  at  the  works.  The  appel- 
lee wanted  some  brick  and  saw  Mr.  Abt  in  regard  to  it,  who 
referred  him  to  Lorington,  one  of  the  partners,  who  gave 
appellee  an  order  on  Voss  for  what  brick  was  wanted;  the 
order  did  not  specify  the  price.  The  appellee  obtained  thirty- 
three  loads  of  fire  brick  and  twelve  hundred  second-hand  red 
brick.  For  the  latter,  appellee  paid  at  the  rate  of  $4  per 
thousand.  The  point  of  dispute  is  as  to  the  price  of  the  fire 
brick,  the  appellant  contending  that  it  was  agieed  that  they 
should  be  paid  for  at  the  same  price  as  the  red  brick,  but  as 
they  were  irregular  in  shape  and  size,  that  the  amount  should 
be  determined  by  measurement  in  the  wall,  which  made,  in 
space,  what  would  be  equal  to  fifty  thousand  brick.  The 
appellee  contends  that  he  was  to  pay  for  the  fire  brick  by  the 
load  at  the  price  of  seventy -five  cents  per  load,  which  amount 
he  had  paid  before  this  suit  was  begun.  The  case  was  sub- 
mitted to  a  jury  which  found  for  the  appellee.  The  only 
error  that  is  assigned  is,  that  the  verdict  and  judgment  is 
clearly  against  the  weight  of  the  evidence.  There  is  a  sharp 
conflict  in  the  evidence  in  this  case.  However,  there  is  no 
dispute  but  that  Lorington  gave  the  appellee  a  written  order 
for  brick  which  was  delivered  by  him  to  the  manager,  Voss; 
that  written  order  is  not  produced,  and  the  evidence  does  not 
definitely  disclose  whether  it  was  for  fire  brick  or  second- 
hand red  brick.  It  is  clear,  however,  that  it  fixed  no  price  to 
be  paid  for  the  brick  to  be  obtained  under  it;  Lorington,  who 
was  alone  with  Weyand,  claims  that  he  told  him  that  the  fire 
brick  must  be  paid  for  at  the  rate  of  $4  per  thousand  on 
wall  measurement  Weyand  denies  this  statement,  and  says 
that  at  that  time  he  did  not  know  anything  about  the  fire 
brick,  but  his  order  was  for  second-hand  brick  for  which  he 
was  willing  to  pay  at  the  rate  of  $4  per  thousand.  It  is 
clearly  proven  that  he  did  purchase  red  brick  and  paid  for 
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tliem  at  that  rate.  It  is  also  proven  that  when  Yoss,  wlio  was 
in  charge  of  the  sales,  wanted  Weyand  to  pay  for  fire  brick  at  ' 
the  same  rate  as  for  the  red  brick  on  wall  measurement,  that 
he  objected,  stating  that  he  wanted  to  pay  for  them  as  he  got 
them,  and  that  in  the  talk  between  Yoss  and  Wo3'and  the 
price  fixed  per  load  for  the  fire  brick  by  Yoss  was  seventy-five 
cents  per  load.  After  Weyand  had  hanled  some  eighteen  or 
twenty  loads  of  tire  brick,  Lorington  told  Yoss  not  to  let  him 
have  any  more  in  that  way  without  l^e  would  consent  to  pay 
for  them  as  wall  measurement,  but  that  if  Wevand  came  there 
with  a  wagon  to  haul  more,  not  to  send  him  away  empty. 
When  Weyand  came,  Yoss  told  him  of  the  instructions 
received,  but  still  Weyand  refused  to  take  the  fire  brick  in 
that  way,  and  he  was  permitted  to  take  another  load  with  the 
arrangement  that  he  would,  in  the  meantime,  see  Abt  in  regard 
to  the  matter  of  price.  This  he  claims  to  have  done,  and  that 
he  was  told  to  go  on  and  haul  the  brick,  which  he  did,  until 
thirty-three  loads  were  taken  away,  for  which,  on  the  written 
statement  of  Yoss  as  to  the  amount,  he  paid  Abt  in  full  at  the 
rate  of  seventy-five  cents  per  load;  Abt  denies  that  he  had  any 
such  conversation  with  Weyand.  Yoss  testified  that  the  price 
of  the  red  brick  was  fixed  by  the  firm,  but  that  he  fixed  the 
price  for  the  fire  brick,  and  had  sold  them  to  other  parties  at 
a  price  fixed  by  him.  The  plaintiff  testified  that  Yoss  had  no 
authority  to  fix  the  price  for  the  brick,  but  does  not  deny 
directly  that  he  did  have  authority  to  fix  the  price  for  the 
tiling  or  fire  brick.  The  fact  that  the  tiling  or  fire  brick  were 
of  irregular  shape  and  of  various  sizes  so  that  they  could  not 
be  sold  by  the  thousand,  is  corroborative  of  Yoss'  statement 
that  he  had  authority  to  fix  the  price  by  the  wagon  load.  If, 
in  this  case,  it  is  conceded  that  he  was  instructed  to  only  sell 
the  fire  brick  by  the  thousand  by  wall  measurement,  then  it 
became  a  question  of  fact  whether  or  not  he  did  not  liave  that 
express  authority.  If  Weyand  told  the  truth  lie  did  have  that 
authority.  It  was  for  the  jury  to  detei-mine  the  facts.  In 
view  of  all  the  evidence  and  circumstances  that  surround  the 
case,  we  do  not  feel  authorized  to  say  that  the  judgment  is 
unsupported  or  vicious.     Judgment  is  affirmed. 

Judgment  affirmed. 
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The  Wiggins  Ferry  Company 

V. 

Arthur  Heilig, 

Master  nnd  Servant — Personal  Injury — Order  of  Vice-principal, 

In  an  action  bronght  by  a  servant  to  recover  for  personal  injuries  alleged 
to  have  been  suffered  by  him  through  obeying  the  order  of  his  employer's 
vice-principal  to  splice  a  rope  at  a  certain  time  and  place*  this  court  holds, 
in  view  of  the  evidence,  that  the  judgment  for  the  plaintiff  can  not  stand. 

[Opinion  filed  June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

•  

Mr.  Chaeles  W.  Thomas,  for  appellant. 

Messrs.  Martin  D.  Baker  and  B.  11.  Canbt,  for  appellee. 

Sample,  J.  Tliis  suit  was  brought  by  appellee  to  recover 
damages  for  a  personal  injury.  Ilis  duty  was  to  guide  and 
handle  a  ro|)e  that  passed  around  a  winch  or  windlass  on  a 
pile  driver.  The  appellant  was  engaged  in  putting  in  piles  at 
the  foot  of  Mound  street,  at  the  city  of  St.  Louis.  At  the 
time  of  the  accident,  a  pile,  some  forty  feet  in  lengthy 
was  being  dragged  to  its  proper  place  by  a  rope  that  was  tied 
around  it,  extending  thence  to  a  single  block  that  was  fastened 
near  to  the  point  where  the  pile  was  to  be  driven,  and  theaice 
extending  over  a  pully  at  the  top  of  the  derrick  of  the  pile 
driver,  thence  to  and  around  the  winch  mannged  by  the 
appellee.  The  toain  rope  in  use  was  not  of  sufficient  length, 
and  it  had  to  be  lengthened  by  tying  another  rope  to  it  The 
sub-foreman,  Stephen  Ilines,  ordered  appellee  to  tie  a  short 
rope  to  what  is  called  the  winch  end  of  the  main  rope,  to 
which  appellee  made,  some  objections,  suggesting  that  it  had 
better  be  tied  at  the  pile  end,  without  stating  why  be  thought 
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80.     Tlie  appellee,  however,  obeyed  the  order  as  given*.     He 
put   the  shorter  rope  after   it   was   tied,  around   the   winch 
and  started   tlie  engine  which  operated   the  winch.     As   the 
winch   revolved    the  pile  was  drawn    toward  its  place   and 
also    the    splice    made    by    tying    the    two  ropes  together 
approached   the   winch.     In  making  this  splice  there  were 
several  feet  of  the  end  of  the  main  rope  that  dangled.     As 
the  winch  revolved,  bringing  the  spliced  portion  of  the  rope 
to  it,  the  appellee  gave  the  short  part  of  the  rope  or  the  loose 
end  to   another,  and   attempted   to   pass  the  spliced  portion 
under  and   around  the  winch  by  shoving   it  with  his  hands 
while   the  winch  was  in  motion,  so  that  he  might  get  a  turn 
of   the  main  rope  around  it,  when  the  left  sleeve  arm  of  his 
coat   was  caught  and  his  arm  was  pulled  under  and  between 
the  rope  and  winch,  and  broken  in  two  places.     The  negli- 
gence alleged  is  the  order  of  the  foreman  in  requiring  ai)pelleo 
to   splice  the  main  rope  at  the  winch  end  instead  of  the  pile 
end,  which,  it  is  alleged,  caused  the  injury  **  by  reason  of  the 
fact    that  when,  by  the  revolution  of  the  windlass,  the  end- of 
the  long  line  was  reached,  it  became  and  was  necessary,  and 
was  the  duty  of  the  plaintiflF,  to  untie  and  take  off  the  short  lino 
and  attach  the  end  of  the  long  line  to  the.  windlass,  which  was 
dangerous  to  the  plaintiff  while  the  windlass  was  revolving." 
That  the  foreman  gave  the  order  as  alleged  is  undisi3utcd;  that 
he   did  not  at  least  expressly  order  how  or  the  manner  in 
which  the  rope  should  thereafter  be  operated  is  also  undis- 
puted;  it  is   claimed,  however,  that  the  order   implied  that 
appellee  should  keep  the  winch  in  motion  until,  by  its  revolu- 
tion, the  end  of  the  main  line  should  be  coiled  around  the 
winch  one    or  more    times.      This   is   denied   by   appellant. 
The  life  of  this  case  under  the  evidence  is  whether  it  was 
necessary,  in  order  for  the  appellee  to  obey  the  order  of  the 
foreman,  to  keep  the  winch  in  motion  until  a  turn  was  taken 
around  it  with  the  end  of  the  long  or  main  rope.     There  is  a 
quere  whether  the  declaration  so  states  the  ease.     It  does  aver 
that  the  appellee,  in  order  to  comply  with  the  order,  had  to 
untie   and  take  off  the  short  line  and  attach  the  end  of  the 
long  line  to  the  winch,  but  it  does  not,  at  least  expressly., 


240  Appellate  Courts  op  Illinois. 

Vol.  43.]  Wiggins  Ferry  Co.  v.  Heiliar. 

aver  that  this  had  to  be  done  while  the  winch  was  in  motion. 
It  does,  however,  aver  that  it  was  dangerous  to  do  so  at  such 
time.     However,  taking  the  case  as  made  bj  tlie  evidence, 
and  it  appears  that  it  was  tlie  usual  practice  in  the  operation 
of  this  driver   to   splice    the    long   rope  at  the  winch  end, 
whatever  may  have  been  the  practice  of  others,  and  that  the 
appellee  was  familiar  with  that  custom  as  it  had  frequently 
been  done  by  himself,  he,  as  he  states,  having  had  a  number  of 
years'  experience  in  that  line  of  business.     There  is  no  evi- 
dence to  show  that  prior  to  this  accident  the  practice,  of  itself, 
was  attended  with  danger.     In  saying  this  we  do  not  overlook 
the  evidence  of  Charles    Ilainer,  who   claims  to  have  told 
nines  a  week  before  the  accident  not  to  put  the  short  rope 
at  the  winch  end;   if  this  statement   is  given  full,  force   it 
onlv  indicates,  in  connection  with  the  incident  that  called  it 
forth,  that  to  splice  at  that  end  was  liable  to  create  trouble  by 
getting   the   roj^e   entangled   in   the   spool   or  winch   head. 
We  do  not   think  that  under  the  evidence "" in  this  case   the 
order  of  itself  shows  negligence.     Outside  of  the  implication 
heretofore  mentioned,  iu    the  very  nature  of  the  case  it  could 
not  be  negligent,  for  it  did  not   involve  the  appellee   in   the 
slightest   danger.     -To   either   tie   or   untie    the   ropes   was 
not   perilous,  as   the  engine  would    be  stopped  at  such  time 
in  either  case.     The  cause  of   the  injury  and   the  negligence 
that  contributed   directly   to   it,  was  in  shoving  the  spliced 
portion  under  the  winch  while  it  was  in  motion.     Did  the 
order  of  the  sub-foreman,  Ilincs,  imply  that  the  rope  when 
spliced  should   be  so  operated?     lie  says  it  did  not.     There 
is   nothing   in    the  terms  of   the.order  itself  to  indicate  that 
it  did.     Neither  is  there  any  evidence  to  show  that  appel- 
lee was  ever  ordered   to  operate  it  in  that  way.     It  appears 
from  the  evidence  without  dispute  that  the  operator  of   the 
winch  operated  or  controlled   the  operation  of   the  engine 
which   was   only   four   or   live   feet   from   his  position.     It 
is  true  that  appellee  testified  that  it  was  the  usual  custom  not 
to  untie  the  ropes  until  the  long  rope  had  been  passed  around 
the  winch  one  or  more  times,  but  he  further  testified  in  the 
same  connection  that  this  was  done  "  so  we  could  hold  the 
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strain."  In  this  instance  the  pile  was  being  dragged  to  its 
place  on  the  gi'ound,  and  all  the  witnesses  who  were  asked,  tes- 
tified that  in  such  case  there  would  be  no  strain  on  the  rope. 
This  he  certainly  knew  as  well  as  any  one,  in  view  of  his  long 
experience  in  that  line  of  work.  So  that  neither  by  the 
terms  of  the  order,  nor  the  character  of  the  particular  work  in 
which  appellee  was  engaged  at  the  time  of  his  injury,  can  it  be 
claimed  that  the  implication  of  the  foreman's  order  was  that 
the  rope  should  be  passed  around  the  winch  while  it  was  in 
motion.  If  these  conclusions  are  correct,  then  on  this  record 
there  can  be  no  recovery,  as  the  order  alone  is  the  basis  of  the 
action.     The  judgment  is  reversed  and  the  cause  remanded. 

lieversed  and  remanded^ 


John  Snowball 

V. 

The  People  of  the  State  of  Illinois  ex  rel. 

William  Grupe. 

Quo  Warranto — Right  to  Office — Jurisdiction  of  Circuit  Court — Schools. 

1.  An  election  must  be  held  at  the  tifbe  and  place  required  by  law. 

2.  Whether  a  person  who  claims  the  right  to,  and  exercises  the 
powers  of,  a  public  office,  has  been  lawfully  elected,  is  a  question  in  which 
the  people  have  an  interest,  and  they  have  the  right  to  test  the  incum- 
bent^s  title  to  the  office  by  a  proceeding  in  quo  warranto  and  have  him 
ousted  if  he  has  usurped  the  same,  and  Circuit  Courts  in  this  State  have 
jurisdiction  of    such  proceedings. 

;3.  In  a  proceeding  in  quo  warranto  to  try  the  title  of  a  person  named,  .to 
the  office  of  member  of  the  board  of  education  of  a  school  district  in  a  cer- 
tain county,  composed  of  territory  lying  pjirtly  without  and  partly  within 
a  certain  cily,  this  court  holds,  that  the  judgment  of  ouster  was  properly 
entered  therein,  Chap.  46  R.  S.  666,  1889,  not  having  been  observed  as  tc 
that  portion  of  the  district  outside  said  city. 

[Opinion  filed  June  21, 1892.] 
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Appeal  from  the  City  Court  of  East  St  Louis,  Illinois; 
the  Hon.  B.  H.  Canby,  Judge,  presiding. 

Mr.  F.  G.  CocKEELL,  for  appellant 

Messrs.  M.  Millard  and  M.  D.  Schafeb,  State's  Attorney, 
for  appellees. 

There  are  only  two  principal  questions  in  the  case: 

1.  Whether  the  court  had  jurisdiction  in  a  proceeding  by 
quo  warranto  to  try  the  defendant  s  right  to  the  office. 

2.  Whether  the  poll  established  at  the  Allerton  House 
should  be  regarded  as  an  authorized  voting  place. 

As  to  the  first  point,  it  is  necessary  to  look  into  the  legisla- 
tion upon  the  subject,  as  well  as  the  cases.  There  is  nothing 
in  the  election  law  manifesting  an  intention  to  take  away  any 
jurisdiction  the  courts  had  in  determining  the  validity  of 
elections,  so  far  as  that  might  be  necessary  in  adjudicating 
upon  the  rights  of  parties  to  an  office. 

'*The  principle  is  that  the  jurisdiction  of  the  courts 
remains,  unless  it  appears  with  unequivocal  certainty  that  the 
legislature  intended  to  take  it  away."  Dillon's  Municipal 
Corporations,  Sec.  202,  4th  Ed.,  141,  old  number.  And  this 
court  so  regarded  the  rule  in  People  v.  Bird,  20  111.  App.  568. 

The  Supreme  Court,  also,  in  the  following  unreported  cascs» 
has  said  it  is  the  proper  remedy  against  one  illegally  holding 
a  local  office.  Rafferty  v.  Gorman,  27  N.  E.  Kep.  194;  Bur- 
gess V.  Davis,  tiled  at  Ottawa,  Oct.  31,  1891. 

But  if  it  were  necessary  to  give  a  construction  to  the  pro- 
visions of  the  statute  relating  to  contested  elections,  which 

■ 

would  make  it  an  exclusive  remedy,  and  thus  take  away  the 
jurisdiction  of  the  courts  to  proceed  by  quo  loarranto^  that  is 
not  a  tenable  position  now,  because  the  act  in  relation  to  quo 
warranto  took  effect  in  1874;  and  that  necessarily  restored 
any  jurisdiction  lost  by  the  operation  of  the  election  law, 
w'hich  was  passed  in  1872. 

These  statutes  are  both  affirmative  in  their  provisions,  and 
while  it  is  the  true  view  to  hold  that  the  election  law  did  not 
repeal  or  affect  the  old  quo  warranto  act,  still,  if  that  is  not 
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accepted  as  a  proper  construction,  the  enactment  of  a  law 
giving  this  remedy  again  to  the  courts  must  be  regarded  as  an 
intent  to  re-invest  them  with  jurisdiction. 

These  were  always  concurrent  remediesj  however,  and  still 
are;  and  there  is  no  way  of  arriving  at  a  different  conclusion, 
without  saying  that  the  election  law  operated  as  a  repeal,  to  a 
certain  extent,  of  the  old  quo  warranto  act;  and  when  this  is 
affirmed,  it  follows  that  the  same  rule  of  construction  must  bo 
applied  to  the  later  statute  "reversing  the  law  in  relation  to 
qtu)  warra/ntOy^  which  in  turn  repeals  or  modifies  the  election 
law. 

It  is  agreed  in  this  case,  and  it  is  the  fact,  that  the  board  of 
education  did  not  at  any  time  fix  or  designate  a  polling  place 
"within  the  territory  lying  outside  of  the  city,"  and  that  the 
president  of  the  board,  about  eight  o'clock  on  the  morning  of 
the  election,  with  the  consent  of  the  other  members,  repaired  to 
the  Allerton  House,  situated  in  such  outlying  territory,  and 
established  the  poll,  at  which  seven  votes  were  cast  for  appel- 
lant. 

These  votes  gave  appellant  his  majority,  and  there  is  no 
dispute  about  the  polling  places  and  votes  cast  in  the  city. 

The  present  school  law  provides  that  the  board  shall  give 
ten  days'  notice  of  the  time  and  place  of  holding  an  election; 
and  if  no  notice  shall  have  been  given  for  the  annual  election, 
then  that  ten  days'  notice  shall  be  given  for  some  other  day. 
Art  6,  Sees.  6,  7. 

An  election  held  without  the  notice  required  bylaw,  is  void. 
People  v.  Einge,  54  111.  123;  Williams  v.  Potter,  114  111. 
628. 

The  above  are  selected  from  a  great  number  of  cases  sus- 
taining the  rule,  on  account  of  some  additional  features  par- 
allel with  the  case  at  bar. 

In  the  fii'St  case  it  was  held  not  sufficient  for  the  city  council 
to  meet  on  the  day  before  the  election  and  have  a  verbal 
understanding  when  the  election  should  be  held,  and  that  the 
record  be  subsequently  made  up  accordingly. 

In  the  other  case  it  was  held,  that  when  a  number  of  per- 
sons assemble  at  a  place  not  authorized  by  law,  organize  a  poll^ 
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receive  and  count  the  votes,  the  whole  proceeding  is  illegal 
and  void,  however  well  intended. 

The  case  cited  by  appellant,  Simmons  v.  The  People,  18  III. 
App.  588,  needs  but  little  attention,  as  it  is  not  only  at  variance 
with  the  best  authorities  on  the  question,  but  the  genei*al 
practice  in  this  State. 

Besides,  it  does  not  appear  the  court's  attention  was  called 
to  the  fact  that  the  present  quo  warranto  act  is  subsequent  to 
the  election  law,  and  by  express  terms  authorizes  the  pro- 
ceeding. 

As  to  the  contention  that  Grupe  lost  whatever  rights  he 
had  to  the  office  by  attempting  to  contest  under  the  statute, 
the  obvious  answer  is  that  his  interests  in  this  proceeding  are 
of  no  consequence.  The  question  is  not  whether  Grupe  is 
entitled  to  the  office,  but  whether  Snowball  holds  it  under  a 
good  title.  It  makes  no  difference  whether  Grupe  is  in  or  out 
of  the  case,  as  it  concerns  public  rights  alone.  Chesshire 
V.  The  People,  116  111.  493. 

In  that  case  (}uo  warranto  was  brought  to  oust  some  school 
directors,  and  the  court  say,  in  answer  to  an  objection,  that  the 
information  did  not  involve  a  "matter  of  private  right/'  but 
concerned  "  the  public  alone." 

Green,  P.  J.  This  was  a  proceeding  in  qtw  war>*anto  to 
try  the  title  of  appellant  to  the  office  of  member  of  the  board 
of  education  of  a  school  district  in  St.  Clair  County,  composed 
of  territory  lying  partly  within,  and  partly  wM'thout  the  city  of 
East  St.  Louis.  The  cause  was  tried  by  the  court  upon  a 
written  stipulation  of  facts,  whereby  it  was  admitted  the  board 
of  education  of  said  district  held  a  meeting  and  made  a  gen- 
eral order  for  the  holding  of  an  election  to  elect  members  of 
said  board,  and  gave  proper  notices  thereof  to  the  board  of 
election  commissioners  of  said  city,  whose  duty  it  was  to 
appoint  judges  and  clerks  of  election,  fix  the  polling  places,  and 
give  notice  for  holding  said  election  in  that  portion  of  the 
territory  lying  within  the  limits  of  the  city,  and  that  the  com- 
missioners performed  this  duty.  That  the  board  of  education 
caused  notices  of  said  election  to  be  posted  as  required  by 
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law,  but  made  no  order  at  any  time  fixing  any  polling  place 
within  the  territory  lying  outside  of  said  city,  nor  appointed 
any  judges  or  clerks  for  said  outlying  territory.  That  on  the 
morning  of  the  day  of  election,  about  eight  o'clock,  the  presi- 
dent of  tha  board  of  education,  with  the  consent  of  other 
members  thereof,  with  a  ballot  box,  repaired  to  the  Allerton 
House,  situated  within  said  outlying  district,  and  informed 
certain  voters  then  assembled,  that  they  had  the  right  to 
establish  a  polling  place  in  said  outlying  territory,  appoint 
judges  and  a  clerk  of  election,  and  cast  their  votes  for  presi- 
dent and  two  members  of  the  board  of  education,  and  that  all 
the  voters  living  in  said  territory  had  the  right  to  vote  at 
6uch  polling  place,  and  could  not  vote  elsewhere  at  said  elec- 
tion. Whereupon,  said  voters  present  selected  two  of  their 
number  as  judges,  and  one  as  clerk,  who  were  duly  sworn  and 
cast  their  own,  and  received  the  votes  of  others,  and  at  said 

• 

polling  place,  seven  votes  were  cast  for  Snowball  and  none  for 
the  relator,  Grupe.  That  said  polling  place  was  kept  open 
during  the  time  required  by  law,  and  the  vote  duly  certified 
to  said  election  commissioners,  and  was,  together  with  the 
vote  cast  inside  of  the  city,  within  seven  days  thereafter,  pre- 
sented to  the  County  Court,  and  was  there  duly  canvassed  by 
the  county  board,  and  said  Snowball  was  declared  duly  elected, 
received  his  certificate  of  election,  was  admitted  as  a  member 
of  the  board  of  education,  and  is  now  exercising  the  duties  of 
Baid  ofiice.  The  remaining  facts  admitted  by  the  stipulation 
relate  to  proceedings  in  the  County  Court  by  Grupe  against 
Snowball,  to  contest  the  election,  and  are  not  material,  inas- 
much as  the  questions  here  involved  are  concerning  a  public 
right,  and  not  the  perponal  private  rights  of  Grupe.  It  ap- 
pears also  that  the  seven  vc»tes  cast  for  the  respondent  at  tlie 
Allerton  House  gave  him  his  majority,  and  without  them  he 
was  not  elected.  As  we  understand  this  case,  two  questions 
only,  require  consideration:  first,  had  the  Circuit  Court  juris- 
diction and  power  to  try  and  to  determine  the  question  of 
respondent's  title  to  said  ofiice  in  a  quo  loarranto  proceeding  ? 
second,  was  the  polling  place  at  the  Allerton  House  lawfully 
established,  an4  can  the  votes  cast  there  be  held  to  be  votes 
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which  legally  ought  to  have  been  counted  for  the  respondent? 
Whether  a  person  who  claims  the  right  to,  and  exercises  the 
powers  of  a  public  office  has  been  lawfully  elected,  is  a  ques- 
tion in  which  the  people  have  an  interest,  and  they  have  the 
right  to  test  the  incumbent's  title  to  the  office  by  a  proceed- 
ing in  quo  warranto  and  have  him  ousted  if  he  has  usurped 
said  office.  Chesshire  v.  People,  116  III.  493.  This  court,  in 
People  V.  Bird,  20  111.  App.  538,  sustained  the  Circuit  Court 
in  taking  jurisdiction  in  quo  warranto  to  test  a  person's  title 
to  an  office,  and  we  repeat  what  we  there  said :  that  we  can 
not  hold  Circuit  Courts  in  this  State  have  not  jurisdiction  of 
such  proceeding,  and  power  to  test  and  determine  the  title  to 
a  public  office  and  oust  one  who  has  usurped  the  same,  and 
thus  prevent  a  wrong  to  the  people.  We  have  not  as  yet 
been  furnished  with  any  sufficient  reason  or  authority  for 
receding  from  that  opinion.  With  regard  to  the  second  ques- 
tion, it  is  sufficient  to  say  that  the  power  to  fix  the  time  and 
place  of  holding  said  election  and  to  appoint  judges  and  clerks 
thereat  in  that  part  of  the  scliool  district  lying  outside  of  the 
city,  is  given  by  law  to  the  board  of  education.  Chap.  46,  R, 
S.,  665,  1889.  It  is  admitted  in  this  record  that  that  body  did 
not  locate  the  polling  place,  nor  appoint  the  judges  or  clerk 
at  theelection  held  outside  of  the  city  of  East  St.  Louis,  but 
that  a  few  persons  assembled  at  a  place  not  authorized  by  law, 
organized  and  held  an  election  for  members  of  said  board  of 
education,  and  received  and  counted  seven  votes  for  the  re- 
spondent. The  whole  proceeding  was  illegal  and  void,  and  said 
votes  were  illegally  counted  for  Snowball,  and  he  was  not 
legally  elected.  Williams  v.  Potter,  114  111.  635.  In  Ste- 
phens V.  People,  89  111.  342,  this  doctrine,  announced  in  Mc- 
Creary  on  Elections,  Sec.  109,  is  cited  with  approval :  "It  is,  of 
course,  essential  to  the  validity  of  an  election  that  it  be  held 
at  the  time  and  in  the  place  provided  by  law."  Enter- 
taining the  views  above  expressed,  it  follows  that  we  hold 
the  judgment  of  ouster  against  defendant  was  properly  en- 
tered, and  it  is  affirmed. 

Judgment  affirmed. 
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The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company 

V. 

Joseph  Richey. 

RaUt'oadff — Negligence  qf— Personal  Injuries — Failure  to  Signal — 
Crossings — Practice, 

1.  It  is  for  the  jury  in  a  peri^onal  injury  caRe  to  decide  from  the  evidence 
whether  the  statutory  si^rnals  were  given  upon  a  certain  occasion. 

2.  The  mere  failure  to  ring  a  bell  or  sound  a  whistle,  does  not  create  a 
liability.  It  must  be  shown,  in  addition,  that  the  injury  was  occasioned  by 
«uch  nef;ligence,  and  that  the  person,  when  injured,  was  in  the  exercise  of 
ordinary  care. 

8.  An  appellate  court  can  not  determine  whether  instructions  were 
properly  refused  without  knowing  what  instructions  were  given.  The 
alistract  of  an  appellant  is  full  notice  to  an  appellee  of  the  condition  of  the 
record  in  a  given  case,  and  i^uch  court  must  a-ssume  that  if  the  record  was 
deficient,  his  counsel  would  have  had  it  corrected. 

4.  In  an  action  brought  to  recover  damages  from  a  railroad  company 
for  personal  injuries  alleged  to  have  been  suffered  through  its  negligence, 
this  court  holds,  in  view  of  the  refusal  of  certain  instructions  touching  care 
of  the  plaintiff  and  negligence  of  the  defendant,  asked  by  the  defendant, 
that  the  judgment  against  it  Ciin  not  stand,  the  same  being  material  for 
the  proper  presentation  of  the  law  of  its  side  of  the  case. 

[Opinion  filed  June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  Crawford  Countj;  the 
Hon.  S.  Z.  Landes,  Judge,  presiding. 

Messrs.  William  IL  Dyb  and  Callahan,  Jones  &  Lo^vb, 
for  appellant. 

Mr.  George  N.  Parker,  for  appellee. 

Sample,  J.  Joseph  Kichcy  brouglit  this  suit  for  alleged' 
injuries  caused  by,  as  averred  in  his  declaration,  the  negligence 
of  the  defendant's  servant  in  failing  to  ring  a  bell  or  sound  a 
whistle  on  an  engine  that  was  then  being  operated  by  them 
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before  it  readied  a  highway  crossing  just  north  of  the  town 
of  FJat  Rock,  whereby  he  was  induced  to  or  did  drive  his 
horse  attached  to  a  buggy  in  which  he  was  riding,  on  to  said 
railroad  track,  at  such  crossing,  and  so  near  to  the  approaching 
train  that  was  giving  no  signal,  that  thereby  his  horse  became 
frightened,  suddenly  turned  about,  upset  the  buggy,  and  threw 
the  plaintiflf  violently  to  the  ground,  whereby,  as  alleged,  he 
was  seriously  injured,  while,  during  all  said  tinie,  he  was  exer- 
cising ordinary  care  for  his  own  personal  safet}^  The  plaint- 
iflE  obtained  a  verdict  and  judgment  below  from  which  this 
appeal  is  prosecuted,  and  many  errors  assigned,  among  others, 
the  refusal  of  the  court  to  give  to  the  jury  proper  instructions 
asked  by  the  defendant.  It  appears  from  the  evidence  that 
the  plaintiff  had  driven  up  to  the  railroad  crossing  of  the 
highway  and  there  waited  while  one  freight  train  passed 
over  the  crossing,  and  immediately  thereafter  started  to  cross 
over  in  liis  buggy,  when,  as  the  horse  got  to  tlie  track,  another 
freight  train  was  approaching  said  crossing  quite  near  but  not 
at  a  very  rapid  rate  of  speed,  which  frightened  the  horse  so 
that  he  turned  suddenly,  became  unmanageable,  and  after  run- 
ning a  short  distance,  the  buggy  came  in  contact  with  a 
culvert  in  the  highway  which  caused  the  buggy  to  be  upset 
and  the  plaintiff  to  be  thrown  quite  violently  to  the  ground 
upon  his  head  and  shoulders.  The  train  was  proceeding 
north  and  the  plaintiff  was  crossing  the  track  from  the  west 
within  a  few  feet  of  the  south  line  of  the  highway;  and  within 
the  defendant's  right  of  way  was  a  warehouse,  and  on  a  side 
track,  which,  with  the  main  track,  crossed  said  public  highway^ 
there  were  two  or  three  box  cars  within,  according  to  the 
evidence,  a  very  short  distance  of  tlie  highway  crossing,  all 
of  which  doubtless  seriously  obstructed  the  plaintiff's  view  of 
this  second  train  coming  from  the  south.  It  further  appears 
from  the  evidence  that  the  plaintiff  did  not  know,  and  as  he 
says,  did  not  anticipate,  that  the  second  train  was  following  the 
first  one,  and  therefore,  as  he  crossed  the  track  immediatelv 
after  the  last  car  of  the  first  train  had  passed  over  the  cross- 
ing, his  attention  was  directed  to  and  attracted  by  the  moving 
train,  and  from  the  evidence  it  appears  that  he  was  looking  in 
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that  direction  until  his  horse,  having  reached  the  njaiu  track 
and  discovered  the  second  train  so  nearly  upon  him,  became 
frightened,  turned  and  upset  the  buggy  as  before  stated.  The 
plaintiflE  testified  and  introduced  other  evidence  tending  to 
show  that  no  bell  was  rung  or  whistle  sounded  to  announce 
the  approach  of  the  train,  causing  as  alleged,  the  accident, 
while  the  defendant  introduced  the  men  in  charge  of  the  train 
to  show  that  sucFi  signals  were  properly  given.  It  was  for 
the  jury  to  determine  the  fact  about  that  disputed  point.  But 
there  is  another  material  element  in  the  case  beyond  that 
question,  even  if  the  signals  were  not  given,  and  the  defendant 
thereby  was  guiltj^  of  negligence,  and  that  is,  was  the  phiintiff 
in  the  exercise  of  ordinary  care  for  his  own  safety  ?  It  has 
been  so  repeatedly  held  that  no  citation  of  authority  is 
required  to  support  the  statement,  that  the  mere  failure  to 
ring  a  bell  or  sound  a  whistle  does  not  create  a  liability. 
Wliile  it  is  true  such  failure  creates  a  priina  facie  case  of 
negligence,  yet  to  create  a  liability  two  other  facts  must  be 
established :  first,  that  the  injury  was  occagioned  by  such  neg- 
ligence; second,  that  the  person  injured  thereby  was  in  the 
exercise  of  ordinary  care.  As  bearing  upon  this  latter  fact, 
the  jury  answered  a  special  interrogatory  that  the  plaintiff  did 
not  make  any  effort  to  ascertain  whether  a  train  was  approach- 
ing from  the  south  before  attempting  to  cj'oss  the  track. 
Without  assuming  now  to  decide,  or  even  intimate,  in  view  of 
other  special  findings  of  the  jury  and  the  peculiar  facts  in  this 
case,  that  such  finding  of  itself  would  defeat  or  bar  a  recovery, 
yet  it  indicates,  notwithstanding  the  other  special  findings  in 
favor  of  the  plaintiff,  that  the  question  was  a  close  one.  This 
brings  us  to  the  consideration  of  an  assigned  error  which  must 
reverse  this  case.  The  defendant  submitted,  as  appears  by 
this  record,  eleven  instructions,  many  of  them  bearing  upon 
the  material  question  of  the  duty  resting  upon  the  plaintiff  to 
exercise  ordinary  care,  and  all  of  them  were  refused.  The 
defendant  has  no  given  instruction  in  this  record;  the  defend- 
ant offered  the  following  instructions  which  we  hold  were 
material  for  the  proper  presentation  of  the  law  of  its  side  of 
the  case  and  were  improperly  refused :  first,  that  the  plaintiff 
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can  not  recover  in  this  action  unless  a  preponderance  of  the 
evidence  satisfies  the  jiirv  of  the  following  facts:  that  the 
plaintiff  in  approaching  the  raih'oad  crossing  exercised  due 
caution  and  care  for  his  own  personal  safety;  second,  that  the 
servants  of  the  defendant  in  charge  of  the  train  which  plaint- 
iff claims  frightened  his  horse  were  guilty  of  negligence; 
and  third,  that  the  plaintiff  was  injured  by  reason  of  the  neg- 
ligence of  defendant's  servants  in  charge  of  said  train.  If  the 
evidence  does  not  establish  the  truth  of  each  of  the  foregoing 
propositions  by  a  fair  preponderance  of  evidence,  the  jury 
should  find  a  verdict  in  favor  of  the  defendant.  The  jury 
are  also  further  instructed  as  a  matter  of  law  that  the  omis- 
sion by  the  defendant  or  its  servants  to  ring  the  bell  or  sound 
the  whistle  at  public  crossings,  if  pi'oven,  is  not  of  itself  suffi- 
cient to  authorize  a  recovery  by  the  plaintiff,  if  the  jury  be- 
lieve from  the  evidence  that  the  accident,  by  the  exercise  of 
ordinary  care,  might  have  been  avoided.  It  is  quite  apparent 
that  it  was  highly  important  to  the  defendant  to  have  the  jury 
instructed  as  to  what  the  plaintiff  must  prove  in  order  to 
entitle  him  to  recover,  and  especially  as  to  the  duty  resting 
upon  him  under  the  law  to  have  exercised  care  to  avoid  the 
accident.  It  is  suggested  by  appellee's  counsel  in  an  appendix 
to  his  argument,  that  by  an  examination  of  the  record,  it  will 
appear  that  "  all  the  instructions  asked  by  appellant  were 
given."  In  this  he  is  mistaken,  for  on  the  contrary  the  record 
shows  (which  alone  must  govern  us)  that  no  instructions  were 
given  for  appellant^  but  that  they  were  all  refused.  If  in- 
structions were  in  fact  given  for  the  appellant  on  the  trial 
below,  then,  to  put  it  mildly,  this  is  a  very  imperfect  record. 
An  appellate  court  can  not  determine  whether  instructions 
^ere  properly  refused  without  knowing  what  inotructi')ns  were 
given.  The  abstract  of  appellant  was  full  notice  to  the  appel- 
lee of  the  condition  of  the  record,  and  we  must  assume,  if 
the  record  was  deficient  in  this  respect  mentioned,  that  his 
counsel  would  have  had  it  corrected.  The  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail-     '=§f 

WAY  Company  ^  ^ 

V. 

George  Myers. 

Railroads — Negligence  of — Failure  to  Fence — Killing  of  ITog, 

1.  A  railroad  company  is  not  lx)und  to  fence  its  track  at  a  point  used 
by  the  public  in  the  transaction  of  its  business  therewith. 

2.  In  the  absence  of  evidence  of  common  law  negligeilce,  a  person  can 

not  recover  for  injury  to  stock  at  a  point  which  the  company  was  not  bound  '  , 

to  fence. 

3.  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the  place  in  ques- 
tion was  required  to  be  fenced. 

LOpinion  tiled   June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  Saline  County;  the 
Hon.  A.  K.  VicKERs,  Judge,  presiding. 

Mr.  W.  n.  Dye,  for  appellant 

Mr.  A,  W.  Lewis,  for  appellee. 

Sample,  J.  Appellee's  hog  was  killed  by  appellant's  engine 
at  a  place  called  Carrier  Mills.  The  right  of  recovery  is 
based  on  the  failure  of  appellant  to  fence  its  track  at  that 
place.  The  principal  defense  is  that  the  company  was  not 
required  to  fence  its  track  there.  The  undisputed  facts  are 
that  Carrier  Mills  is  a  station  on  the  line  of  the  appellant's 
road  where  it  has  a  sidetrack,  depot  and  cattle-pens  as  conven- 
iences for  the  transaction  of  business  for  the  public.  There  is 
also  a  grain  or  warehouse  near  its  sidetrack  from  which  grain 
is  loaded  into  its  cars.  The  village  is  unincorporated,  but  is 
laid  out  into  lots,  blocks,  and  streets.  The  tracks  rnn  through 
the  village  from  northeast  to  southwest,  on  each  side  of  which 
there  are  buildings;  the  usual  business  of  a  country  village  is 
represented  in  its  makeup.     The  village  is  situated  in  a  rich 
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agricultural  and  timber  country  which  supplies  large  ship- 
ments, and,  as  we  think  tlie  evidence  fairly  shows,  requires 
substantially  all  the  space  along  the  sidetrack  for  tlie  proper 
and  convenient  handling  of  products  brought  to  that  station 
for  trapsportation.  The  hog  in  question  was  near  the  ware- 
house, pl"obably  eating  grain  that  had  fallen  to  the  ground  io 
loading  it  from  the  warehouse  into  appellant's  cars,  where  the 
hog  was  killed.  There  is  no  evidence  to  indicate  where  it  got 
on  the  track  of  appellant.  The  burden  is  on  appellee  to  show 
that  the  hog  got  on  the  right  of  way  at  a  place  where  'appel- 
lant was  required  to  fence  its  road.  This,  appellee  has  failed 
to  prove,  and  as  no  common  law  negligence  is  shown,  the 
plaintiff  was  not  entitled  to  recover.  In  view  of  the  numer- 
ous decisions  of  our  courts,  the  appellant  was  not  required 
to  fence  its  track  along  the  line  of  its  switch,  where,  as  the  evi- 
dence shows,  the  space  was  substantially  all  used  by  the  pub- 
lic in  its  transaction  of  business  with  the  railroad  company. 
This  doctrine  is  so  well  established  in  this  State  that  it  is  not 
necessary  to  reiterate  the  reasons  upon  which  it  is  founded, 
or  to  cite  the  authorities  so  familiar  to  the  profession.  Judg- 
ment is  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


E.  G.  Scudder  and  W.  A.  Scudder,  Co-partners, 

V. 

J.  H.  Carter. 

Contracts — Payment  of  Debt  of  Another, 

1.  A  promise  to  pay  the  debt  of  a  retail  dealer  to  a  wholesale  merchant 
as  a  part  of  the  conRidemtion  of  a  sale  of  the  stock  of  such  retail  dealer  to 
the  promisor,  is  founded  on  a  iepfal  consideration. 

2.  If  the  promise  is  in  the  nature  of  an  original  undertaking  to  pay  the 
debt  of  a  third  party,  and  is  founded  on  a  valuable  consideration  received 
by  the  promisor,  it  is  not  within  the  statute  of  frauds. 

3.  Such  promisor  can  not  defeat  recovery  of  the  debt  he  promised  to 
piiy,  beciiuse  of  any  secret  agreement  he  may  have  iiad  with  the  original 
debtor. 
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[Opinion  filed  June  21,  1892.] 

Appeal  from  the  County  Court  of  Johnson  County;  the 
Hon.  Thomas  J.  Murray,  Judge,  presiding. 

Messrs.  Whitnel  &  Gillespie,  for  appellants. 

Mr.  William  A.  Spann,  for  appellee. 

Gr£en,  p.  J.  J.  D.  Harvick,  a  dealer  in  general  merchan- 
dise in  Vienna,  Illinois,  was  indebted  to  appellants  for  goods 
sold  and  delivered  to  him  prior  to  October  13,  1890.  On 
that  date  he  sold  his  entire  stock  to  J.  II.  Carter,  appellee, 
and  notified  appellants  by  letter  of  the  sale,  and  that  Carter 
would  settle  with  them.  Upon  receipt  of  this  letter  they 
wrote  to  Carter  asking  him  if  he  had  agreed  to  pay  Harvick's 
,  indebtedness  to  them.  In  answer  to  this,  on  October  17, 
1890,  Carter  wrote  to  appellants,  "  Your  letter  to  hand.  In 
answer  will  say  that  1  bought  out  J.  D.  Harvick's  stock  and  I 
owe  for  it,  and  I  was  to  liave  four  months  to  pay,  so  1  will 
pay  your  hill  as  soon  as  I  agreed  to  with  Mr.  Harvick."  On 
receipt  of  this  letter,  appellant  notified  Harvick  that  Carter 
claimed  four  months'  time  to  pay  and  asking  if  that  time 
had  been  given  by  Harvick.  On  October  22,  1890,  Harvick 
replied  that  he  had  sold  out  to  Carter  with  the  understanding 
that  he  was  to  pay  all  bills  that  Harvick  owed,  and  there  was 
no  time  stated.  Thereupon  appellants  wrote  to  Carter,  in- 
forming him  of  the  contents  of  Harvick's  letter,  and  asking 
that  their  claim  be  paid  when  due.  No  answer  was  returned 
by  Carter.  On  November  22, 1890,  appellants  again  wrote  to 
Carter,  inclosing  statement  of  Harvick's  account,  and  asking 
when  they  might  expect  payment.  Carter  did  not  reply  to 
this  and  on  March  12,  1891,  appellants  drew  sight  draft  on 
him  for  161.53,  the  amount  of  Harvick's  debt,  which  was 
dishonored.  On  March  24,  1891,  appellants  again  wrote  to 
Carter  advising  hiih  of  the  non-payment  of  the  draft,  remind- 
ing him  of  his  agreement  and  promise  to  pay  in  four  months; 
that  they  had  waited  until  that  time  had  elapsed  and  wanted 
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their  pay.  They  requested  him  to  let  them  liear  from  him 
about  the  matter  and  remit  the  amount  due  at  once.  No 
reply  being  made  to  this,  they  commenced  suit.  It  is  not  dis- 
puted that  on  October  13,  1890,  Harvick  owed  appellants 
J61.53,  the  full  balance  claimed  by  them.  But  he  and  Carter 
testified  that  in  this  amount  the  price  of  a  barrel  of  sugar  was 
included  which  Carter  did  not  get,  and  Harvick  did  get,  with 
Carter's  knowledge.  This  barrel  of  sugar  Harvick  bought 
of  appellants  on  October  10th.  It  was  delivered  in  Vienna 
and  was  in  the  de[)ot  there  when  the  sale  was  made  to  Car- 
ter, who  then  knew  it  was  there  and  that  Harvick  had  bought 
it  of  appellants.  It  thus  appears  the  price  of  the  barrel  of 
sugar  was  a  part  of  the  debt  Harvick  owed  on  the  day  of  the 
sale  and  which  appellee  promised  to  pay  appellants.  The 
evidence  establishes  a  valid  contract  between  Harvick  and 
Carter,  by  tlie  terms  of  which  the  latter  agreed  to  pay  to 
appellants  Harvick's  debt.  It  was  supported  by  a  good  and 
valuable  consideration,  and  was  not  within  the  statute  of  frauds. 
A  promise  to  pay  this  debt  as  a  part  of  the  consideration  of 
purchase  is  founded  on  a  sufficient  legal  consideration.  Lith. 
Co.  V.  Kerting,  107  111.  344.  If  the  promise  is  in  the  nature  of 
an  original  undertaking  to  pay  the  debt  of  a  third  party,  and 
is  founded  on  a  valuable  consideration  received  by  the  prom- 
isor himself,  it  is  not  within  the  statute  of  frauds.  Wilson 
v.  Bevans,  68  111.  232;  Meyer  v.  Hartman,  72  111.  442.  It 
is  quite  evident  from  the  correspondence  and  the  acts  of  ap- 
pellants that  they  acquiesced  in  and  adopted  the  contr^t, 
accepted  Carter  as  their  debtor  and  relied  upon  liis  promise 
to  pay  them,  and  his  liability  is  clearly  established.  It  is 
sought  to  evade  this  liability  by  the  testimony  of  Harvick 
and  Carter,  showing  that  between  themselves  there  was  an 
agreement  made  at  or  about  the  time  of  sale,  but  before  the 
date  of  Carter's  letter  of  October  17th  and  Harvick's  letter 
of  October  22d,  received  by  appellants,  different  from  the 
contract  in  those  letters  described,  in  this,  that  Carter  was  to 
pay  Harvick's  debts  only  upon  orders  given  to  his  creditors; 
and  inasmuch  as  appellants  never  presented  to  Carter  an  order 
from  Harvick  to  pay  them   the  debt   he   owed   and  which 
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Carter  Lad  promised  to  pay,  therefore  this  suit  could  not  be 
maintained.  Carter  was  bound  by  tlie  contract  stated  in  his 
letter  and  the  letter  of  Harvick.  upon  which  appellants  acted, 
and  he  is  estopped  from  setting  up  an  agreement  undisclosed 
to  them,  between  Harvick  and  himself,  limiting  his  liability 
to  the  payment  of  the  debts  only,  for  which  ETarvick  gave 
orders  to  his  several,  creditors.  He  can  not  by  such  defense 
defeat  the  recovery  of  the  debt  he  distinctly  and  without  con- 
dition, other  than  extension  of  time,  promised  on  October  17, 
1890,  to  pay  appellants.  Tliis  cause  was  tried  by  tiie  court 
without  a  jury  and  judgment  was  entered  against  appellants 
for  costs.  This  was  error.  The  judgment  ought  to  have 
been  for  them  in  the  amount  of  §61.53  and  costs  of  suit. 
The  judgment  is  reversed  and  cause  remanded. 

lieversed  and  remanded. 


H.  Tompkins 

V. 

James  Gerry. 


Practice  Act,  Sec.  80— Sec.  49,  Chap.  79,  R.  S. 

L  Sec.  30  of  the  Practice  Act,  which  permits  a  defendant  having  clainw 
or  demands  against  the  plaintiff  in  a  given  action,  to  plead  the  same,  or 
give  notice  thereof  under  the  general  issue,  or  under  the  pica  of  payment, 
and  provides  that  the  same  or  such  part  thereof  as  he  shall  prove  on  trial, 
shall  be  set  off  and  allowed  him,  is  not  mandatory.  It  differs  in  that  re- 
spect from  Sec.  49,  Chap.  79,  R.  S.,  which  requires  parties  to  suits  before 
justices  to  bring  forward  all  existing  demands  which  are  of  such  a  nature 
as  to  be  consolidated,  and  which  do  not  exceed  $100  when  consolidated. 

2.  The  commencement  of  a  suit  in  the  Circuit  Court  will  not  bar  or 
preclude  the  defendant  therein  from  bringing  a  suit  in  a  justice  court 
against  the  party  bringing  the  same. 

[Opinion  filed  June  21,  1S92.] 

Appeal  from  the  County  Court  of  "Wayne  County;  the 
Hon.  William  Knodell,  Judge,  presiding. 
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Messrs.  Adams  &  Bonham,  for  appellant. 

Messrs.  Cbeighton  &  Kramer,  for  appellee. 

Greek,  P.  J.  Appellant  brought  suit  against  appellee  in 
the  Circuit  Court  of  Wajne  County,  on  May  5,  1891.  Writ 
returnable  to  October  term,  1891.  Summons  served  May  6th. 
On  May  11,  1891,  appellee  sued  appellant  before  a  justice  of 
the  peace  of  said  county.  The  case  was  called  for  trial  on. 
May  19th.  Appellant  appeared  and  filed  a  plea  setting  up  the 
pendency  of  the  first  suit,  and  moved  to  quash  the  writ  and 
dismiss  the  suit.  The  court  overruled  the  motion,'  heard  evi- 
dence introduced  on  behalf  of  appellee  and  entered  judgment 
in  his  favor  for  $188.44.  From  this  judgment  ap])ellant  took 
an  appeal  to  the  County  Court,  and  then  retiled  his  said  plea 
signed  and  sworn  to.  Appellee  filed  a  general  demurrer  to 
said  plea,  which  was  sustJiined  by  the  court;  appellant  abided 
by  his  plea  and  refused  to  further  plead,  whereupon  the  court 
heard  evidence  and  entered  judgment  for  appellee  for  $188.44. 
To  reverse  this  judgment  appellant  took  this  appeal.  The 
demurrer  was  properly  sustained.  The  law  did  not  require 
Gerry  to  come  in  and  set  off  his  claim  against  Tompkins  in 
the  first  suit,  nor  did  the  commencement  of  that  suit  bar  or 
preclude  Gerry  from  bringing  his  suit  against  Tompkins.  Sec. 
30  of  the  Practice  Act  permits  a  defendant  having  claims  or 
demands  against  the  plaintiff  to  plead  the  same,  or  give  notice 
thereof  under  the  general  issue,  or  under  the  plea  of  payment, 
and  the  same,  or  such  part  thereof  as  he  shall  prove  on  trial, 
shall  be  set  off  and  allowed  him.  We  do  not  regard  this 
section  mandatory,  but  it  differs  in  that  respect  from  Sec.  49, 
Chap.  79,  R.  S.,  which  requires  each  party  in  suit  before  a 
justice  of  the  peace  to  bring  forward  all  existing  demands 
which  are  of  such  a  nature  as  to  be  consolidated,  and  which  do 
not  exceed  $200  when  consolidated.  Laythrop  v.  Hayes,  67 
111.  279;  McDole  v.  McDole,  106  111.  452.  The  judgment  of 
the  County  Court  is  affirmed. 

Judgment  affirmed. 
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Richelieu  Wine  Company 

V. 

John  Ragland,  Sheriff. 

EepJevin — Husband  and  Wife — Sales. 

1.  A  wife  may  not,  without  authority,  deliver  to  the  consignor,  goods 
sold  and  consigned  to  her  husband,  he  having  deserted  his  family. 

2.  In  an  action  of  replevin  brought  to  recover  a  quantity  of  liquors  seized 
by  the  sheriff  under  a  writ  of  attachment  sued  out  by  the  creditors  of  a  party 
named,  this  court  holds,  in  view  of  the  evidence,  that  plaintiff's  remedy 
is  by  suit  upon  the  contract  for  the  purchase  money,  and  that  the  judgment 
for  the  defendant  can  not  be  interfered  with. 

[Opinion  filed  June  21, 1892,] 

Appeal  from  the  Circnit  Court  of  St  Clair  County;  the 
Hon.  B.  K.  Burroughs,  Judge,  presiding. 

Mr.  R,  "W".  KopiEQUKT,  for  appellant. 

Messrs.-  Turner  &  Holder,  for  appellee. 

Green,  P.  J.  Appellant  brought  this  suit  in  replevin 
against  John  Ragland,  sheriff  of  St.  Clair  County,  to  recover  a 
quantity  of  liquors  seized  by  him  under  a  writ  of  attachment 
sued  out  by  the  creditors  of  John  F.  Pannier.  The  cause  was 
tried  by  the  court,  the  finding  was  for  defendant,  a  writ  of 
retorno  was  awarded,  and  judgment  was  entered  against  plaint- 
iff for  costs.  To  reverse  the  finding,  order  and  judgment, 
plaintiff  took  this  appeal.  The  goods  in  controversy  were 
gold  by  appellant  to  Pannier  for  $760.  It  is  not  pretended  he 
was  guilty  of  false  pretenses  or  fraudulent  representations  as 
tp  his.  financial  condition  in  negotiating  the  purchase.  By  the 
terms  of  the  sale  he  was  to  pay  $200  before  he  received  the 
poods,  and  no  time  was  fixed  for  the  payment  of  the  balance. 
After  the  goods  had  been  shipped,  appellant  drew  on  Pannier 
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at  one  day's  sight  for  $200,  which  draft  was  returned  nnpaid. 
The  goods  were  shipped  from  Chicago  to  Pannier  September 
18,  1890,  and  were  taken  by  direction  of  his  wife  from  the 
raih'oad  depot  to  his  place  of  business  in  Belleville,  on  Satar- 
daj^  September  20,  1890,  he  having  left  home  that  day  for 
St.  Louis.     Tliey  were  shipped,  and  the  invoice  and  bill  of 
lading  sent  him  without  any  condition  or  reservation.     The 
delivery  of  these  goods  to  Pannier  by  tlio  carrier  was  not 
made  dependent  on  the  i^ayment  of  the  ?200,  but  after  the 
shipment,  appellant  neither  claimed  nor  exercised  dominion 
over  or  control  of  the  goods  as  vendor.     This  is  shown  by  the 
evidence  and  the  following  letter  sent  Pannier  on   belialf  of 
appellant : 

"  Chicago,  III.,  Sept  18,  1890. 
J.  F.  Panniek,  Esq.,  Belleville. 

Dear  Sir: — Wo  inclose  you  invoice  and  bill  of  lading  for 
goods  sent  you,  which  we  trust  will  reach  you  safely  and 
prove  altogether  satisfactory.  As  per  instructions  of  our  Mr. 
Goldberg,  we  have  made  draft  on  you  at  one  day's  sight  for 
$200,  which  we  trust  you  will  protect.  We  hope  to  be 
favored  with  future  orders  from  you,  which  will  have  our 
prompt  and  careful  attention. 

Very  truly  yours, 

P.  n.  nEP-FRON." 

And  even  after  appellant  had  been  notified  at  11:45  a.  m., 
September  23,  1890,  by  its  attorney,  that  Pannier  had  disap- 
peared and  attachments  would  be  taken  out,  the  reply  was, 
"attach  our  goods,  claim  seven  hundred  eighty  sixty-six,''  thus 
indicating  that  appellant  then  regarded  the  sale  and  delivery 
fully  consummated,  and  relied  upon  their  right  to  recover  the 
purchase  price  by  suit  upon  the  contract.  If  by  the  terms  of 
the  sale  $200  was  to  be  paid  by  Pannier  before  he  could 
demand  the  delivery  to  him  of  the  goods,  yet  the  evidence 
shows  appellant  waived  payment  as  a  condition  precedent  to 
such  delivery,  and  hence  the  title  to  and  right  of  possession 
of  the  goods  in  controversy  became  vested  in  Pannier,  and 
appellant's  remedy  is  by  suit  upon  the  contract  for  the  pur- 
chase money.     Benjamin  on  Sales,  4th  Am.  Ed.,  Sees.  353 
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to  356;  Mich.  Cent.  E.  E.  Co.  v.  Phillips,  60  111.  190.  Un- 
der the  facts  proven,  the  attaching  creditors  occupied  the  same 
position,  and  were  invested  with  the  same  riglits  as  against 
appellant,  as  a  honafide  purchaser  from  Pannier.  Yan  Du- 
zor  V.  Allen,  90  111.  499.  It  is  claimed,  however,  in  behalf  of 
appellant,  that  before  the  writ  of  attachment  was  levied,  the 
wife  of  Pannier  delivered  the  goods  to  the  agent  of  appellant, 
and  thereby  it  became  the  owner  and  entitled* to  the  possession 
thereof  as  against  appellee.  No  authority  to  her  from  the 
husband  is  shown  to  rescind  the  sale  or  deliver  the  goods  to 
appellant.  She  had  no  such  authority  at  common  law,  and  the 
letter  from  her  husband  received  by  her  two  days  after  his 
departure,  in  which  he  wrote,  "  he  could  get  no  help,  that  he 
must  go  away,  and  for  her  to  take  care  of  the  children,"  con- 
ferred no  authority  upon  her  to  dispose  of  the  goods^  nor  did 
any  statutory  provision  give  her  such  right.  In  case  the  hus- 
band deserts  his  family,  the  wife  may  prosecute  or  defend  in 
his  name,  any  action  which  he  might  have  prosecuted  or 
defended.  Sec.  3,  Chap.  68,  E.  S.  By  Sec.  11,  same  chap- 
terj  it  is  provided,  if  the  husband  or  wife  abandons  the  other 
and  leaves  the  State,  and  is  absent  therefrom  for  one  year, 
without  providing  for  the  maintenance  and  support  of  his  or 
her  family,  any  court  of  record  in  the  county  of  their  residence 
may,  npon  petition,  if  satisfied  of  the  necessity  by  the  evidence, 
authorize  him  or  her  to  manage,  control,  sell  and  incumber  the 
property  of  the  other,  for  the  purpose  of  support  of  the  fam- 
ily, or  paying  debts  of  the  other,  or  debts  contracted  for  such 
support  The  wife  of  Pannier  was  given  no  authority  to  dis- 
pose of  his  property,  as  she  did,  by  either  of  these  sections, 
and  our  attention  has  been  invited  to  no  others  by  the  provis- 
ions of  which  such  authority  was  conferred  upon  her.  We 
reach  the  conclusion  from  the  evidence,  that  the  goods  in 
controversy  were  not  the  property  of  appellant  when  it  com- 
menced this  suit,  but  were  liable  to  the  levy  made  by  the 
sheriflf ;  hence  the  finding,  order  and  judgment  of  the  trial 
court  are  afiii*med. 

Affirmed, 
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The  Ohio  &  Mississippi  Railway  Company 

V. 

William  Simms,  Administrator. 
« 

Failroads — Negligence  of— Immoderate  Bate  of  Speed — Ordinance — 
Negligence  of  Postal  Clerk — Throtring  of  Mail  Sacks. 

1.  A  railroad  company  must,  in  the  use  of  its  franchise,  so  esercif^  its 
riffhts  08  not  to  negligently  injure  others,  and  is  responsible  for  the  negli- 
gent acts  of  its  servants,  and  for  the  habitual  carelt^ssness  which  it  knows 
of  and  permits  to  be  practiced  by  others  on  its  trains,  and  is  also  liable  for 
the  negligence  of  any  other  company  or  person  whom  it  permits  to  use  its 
road,  and  this  rule  applies  to  postal  clerks. 

2.  A  railroad  company  permitting  its  train  boys  to  sell  papers  upon  its 
depot  plartforms  to  citizens  of  towns  through  which  its  road  passes,  is  re- 
sponsible for  injuries  to  such  persons  occasioned  by  the  wilful  negligence 
ot  its  servants  in  running  its  trains  at  a  high  and  unlawful  rate  of  speed, 
and  the  throwing  of  mail  sacks  from  such  swiftly  moving  trains  upon  the 
same. 

3.  In  the  case  presented,  this  court  holds  as  proper,  evidence  going 
to  show  that  people  usually  came  upon  the  platform  when  trains  arrived, 
without  objection  by  defendant;  that  it  was  likewise  proper  to  introduce 
evidence  touching  the  practice  of  throwing  mail  sacks  from  moving  trains 
upon  the  platform,  but  that  it  was  not  proper  to  permit  the  plaintiff  to 
show  by  a  witness  that  the  latter  was  struck  by  a  mail  sack  near  the  plat- 
form, two  years  before. 

4.  Upon  the  question  of  damages  in  such  case,  it  is  improper  to  admit 
evidence  touching  the  expense  of  supporting  the  family  of  the  person  killed 
per  year  at  the  time  of  the  death.  The  damage  recoverable  is  just  com- 
pensation for  the  loss  of  means  of  support  which  deceased  might  have  pro- 
vided had  he  lived. 

5.  An  instruction  in  such  case,  setting  forth  that  defendant  is  liable  for 
all  damages  occasioned  by  a  certain  negligent  act,  should  not  be  given. 

[Opinion  filed  June  21,  1892.] 

Appkal  from  the  Circuit  Court  of  Lawrence  County;  the 
Hon.  E.  D.  TouNOBLOOD,  Judge,  presiding. 

■ 

Messrs.  Pollard  &  Werner,  for  appellant 
Messrs.  Gee  &  Babkes,  for  appellee. 
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GrebNj  p.  J.  Appellee,  administrator  of  the  estate  of 
Andrew  J.  Lackey,  brought  this  suit  under  the  statute  to 
recover  damages  for  the  death  of  the  intestate,  alleged  to  have 
resulted  from  injuries  occasioned  bj  defendant's  negligence. 
This  negligence,  as  charged  in  the  plaintiff's  declaration,  is.  in 
running  defendant's  train  at  an  immoderate  rate  of  speed 
through  the  city  of  Sumner,  and  at  a  rate  forbidden  by  the 
city  ordinance,  and  permitting  the  postal  clerk  upon  the  postal 
car  in  said  train,  while  the  train  was  running  at  such  speed,  to 
carelessly  throw  from  the  car  upon  defendant's  station  plat- 
form a  heavy  mail  bag,  which  struck  deceased  and  injured 
him,  and  by  reason  of  the  injuries  so  received  his  death 
resulted.  It  is  also  averred  that  defendant  knowingly  and 
wilfully  permitted  the  postal  clerks  in  charge  of  the  mail  to 
habitually,  in  a  careless,  negligent  and  improper  manner,  for 
many  days  prior  to  the  day  deceased  was  injured,  to  throw  out 
heavy  mail  sacks  from  the  fast  moving  postal  car  at  said 
platform.  The  trial  resulted  in  a  verdict  and  judgment  for 
plaintiff  for  82,000  damages  and  costs  of  suit.  To  reverse 
this  judgment,  defendant  appealed.  The  evidence  in  our 
judgment  fairly  established  the  following  facts  :  That  defend- 
ant, by  a  contract  with  the  government,  was  carrying  the 
mails  in  its  own  postal  car  forming  a  part  of  a  regular  train, 
under  the  management  and  control  of  its  servants  and  agents; 
that  said  train  at  the  time  deceased  was  injured,  w^as  running 
through  the  city  of  Sumner  at  a  very  high  rate  of  speed  and 
in  violation  of  the  ordinance  of  the  city  limiting  the  rate  to 
twelve  miles  an  hour;  that  the  city  of  Sumner  was  then  a 
regular  station  on  the  line  of  defendant's  road,  where  mail 
matter  was  discharged  from,  and  received  upon  defendant's 
trains;  that  a  short  distance  from  the  west  end  of  the  plat- 
form a  crane  to  receive  the  mail  sack  was  erected  by  appel- . 
lant  and  mails  were  received  and  thrown  off  at  that  point  for 
some  time.  There  was  no  street  at  this  point  and  the  approach  * 
to  the  steps  leading  up  to  the  platform. was  at  the  east  end, 
about  two  hundred  feet  distant.  Ap])ellant  permitted  a  ditch 
and  mud  holes  to  remain  about  the  place  where  the  mail  was 
thrown  off  near  the  crane,  and  complaint  was  made  by  the 
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postmaster  to  appellant  that  mail  sacks  thrown  into  these 
muddy  places  were  injured,  and  after  such  complaint  for  a 
long  time  anterior  to  the  injury  mail  sacks  were  thrown  from 
trains  upon  the  platform  and  in  the  public  street  at  its  east 
end.  Appellant,  through  its  servants  and  agents,  knew  of 
this  practice,  and  that  numbers  of  people  were  in  the  habit  of 
coming  on  the  platform  and  in  the  street  when  trains  were 
passing.  On  the  day  in  question,  defendant's  accommoda- 
tion, due  at  Sumner  before  the  mail  train,  was  late,  and 
deceased  not  knowing  this  fact,  but  hearing  the  approaching 
train,  and  supposing  it  to  be  the  accommodation  which  stopped 
at  Sumner  and  from  which  the  daily  papers  were  supplied  by 
the  train  boy,  came  over  to  the  platform  to  get  his  paper, 
stepped  up  at  the  east  end,  and  while  standing  on  the  north 
edge  of  the  platform  was  struck  and  knocked  down  by  a  mail 
sack  thrown  by  the  postal  clerk  from  the  swiftly  moving 
train  upon  the  platform,  and  was  so  injured  that  his  death 
resulted.  No  contributory  negligence  on  the  part  of  deceased 
is  disclosed  by  the  record,  and  the  jury  were  warranted  by 
the  evidence  in  finding  defendant  guilty  of  wilful  negligence 
as  averred  in  the  declaration.  Its  servants  and  agents  knew 
this  platform  was  a  place  where  a  number  of  persons  were 
likely  to  be  at  times  when  trains  were  passing;  that  it  had 
been  the  practice  of  the  postal  clerks  to  throw  mail  sacks  from 
moving  trains  upon  the  platform;  and  it  was  bound  to  take  no- 
tice that  the  natural  and  probable  consequence  of  such  practice 
might  be  injury  to  those  standing  upon  the  platform.  It  had 
control  of  the  movement  and  speed  of  its  train,  and  at  least 
such  control  of  the  postal  clerk  as  to  prohibit  him  from  doing 
an  act  that  might  result  in  such  injury.  Defendant  should  be 
held  liable  for  all  of  those  consequences  which  might  have 
been  foreseen  and  expected  as  the  results  of  its  negligence. 
2  Parsons  on  Contracts,  1st  Ed.  456. 

The  proximate  causes  of  the  injury  to,  and  death  of  plaintiffs 
intestate,  was  the  wilful  negligence  of  appellant  in  running 
its  train  at  a  high  rate  of  speed  and  permitting  the  mail  sack 
to  be  thrown  from  the  moving  train  upon  the  platform;  the 
mere  fact  that  the  act  of  the  postal  clerk  co-operated  does  not 
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aSeet  the  question.  Had  the  train  been  stopped,  or  its  speed 
reduced  so  that  the  sack  would  not  have  struck  the  platform 
-with  force  and  rebound  as  it  did,  or  had  it  not  been  permitted 
to  be  thrown  on  the  platform,  the  injury  would  not  have 
occurred.  It  is  contended,  however,  on  behalf  of  appellant, 
that  their  postal  clerk  "  was  not  the  agent  or  servant  of  appel- 
lant, nor  one  over  whom  it  could  exercise  any  control  what- 
ever," hence,  appellant  is  not  chargeable  with  his  acts,  and  is 
not  liable  therefor.  We  apprehend  that  a  railroad  corpora- 
tion in  the  use  of  its  franchise  must,  like  natural  persons,  so 
exercise  its  rights  as  not  to  negligently  injure  others,  and  is 
responsible  for  the  negligent  acts  of  its  servants,  and  for  the 
habitual  carelessness  which  it  knows  of  and  permits  to  be 
practiced  by  others  on  its  trains,  and  is  also  liable  for  the  neg- 
ligence of  any  other  company  or  person  whom  it  permits  to 
use  the  road.  Shearman  &  Eedfield  on  Negligence,  4th  Ed., 
Sec  459;  P.  &  R.  I.  Ey.  Co.  v.  Lane,  83  III.  448.  In  this 
case  last  cited  appellant  was  the  owner  of  track,  right  of  way, 
and  franchise  of  the  road  when  the  accident  occurred,  and  by 
agreement  permitted  another  company  to  run  its  trains  over 
the  track  from  Eock  Island  to  Orion.  The  accident  was 
received  by  the  derailment  of  the  baggage  car  in  the  train  of 
said  company  while  running  over  that  part  of  appellant's 
track.  It  was  held  that  the  corporation,  holding  the  fran- 
chises and  exclusive  right  to  operate  a  road,  must  so  use  it  as 
not  to  endanger  passengers  or  property,  whether  the  use  be 
by  itself,  or  others  they  may  permit  to  use  the  road,  and  if 
it  permits  another  to  run  its  trains  on  and  over  its  tracks  and 
injury  grows  out  of  the  negligence  of  the  company  thus  per- 
mitted, the  corporation  owning  the  road  and  franchise  will* 
also  be  liable. 

In  the  case  of  Carpenter  v.  Boston  and  Albany  Ry.  Co.,  97 
N.  Y.  494,  a  passenger  waiting  to  board  defendant's  train  was 
injured  by  a  mail  sack  carelessly  thrown  from  a  postal  car 
upon  a  station  platform.  In  the  opinion  it  is  said,  defendant 
constructed  the/  postal  car  and  owned  it  It  was  occupied 
under  defendant's  permission  for  a  certain  use,  and  it  may  be 
conceded  there  was  nothing  in  the  nature  of  that  use  to 
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require  defendant  to  ex])ect  the  contents  of  that  car  would  bo 
violently  cast  upon  the  platform  while  its  train  was  in  motion 
and  before  the  passengers  therein  could  reach  the  cars.  Had 
this  accident,  therefore,  hap])ened  on  the  first  passage  of  the 
car  the  defendant  might  be  excused  on  the  ground  that  the 
mere  act  of  the  postal  clerk  in  throwing  off  the  mail  bag  at 
tliat  place  without  the  previous  knowledge  of  the  defendant 
of  his  intention  to  do  so  was  not  negligence  on  its  part;  but 
the  fact  is  quite  otherwise.  The  practice  which  led  to  the 
accident  was  a  familiar  and  usual  one;  it  was  proven  by  uncon- 
tradicted evidence  that  this  method  of  discharging  mail  bags 
from  the  postal  car  upon  the  platform  provided  for  passen- 
gers, and  while  they  were  upon  it  and  exposed  to  injury,  had 
prevailed  for  a  long  time  under  circumstances  from  which 
notice  to  defendant  might  be  fairly  implied,  and  with  the 
actual  knowledge  of  defendant's  agents  in  whose  presence  the 
act  was  frequently,  if  not  daily  performed.  Tliey  were,  there- 
fore, chargeable  with  notice  that  the  mail  bag  was  likely  to 
be  thrown  off  in  the  same  manner  and  under  the  same  circum- 
stances at  any  arrival  of  a  postal  car.  By  this  knowledge 
defendant  w-as  brought  fairly  within  the  rule  which  enjoins 
care  not  only  on  the  part  of  itself  and  its  servants,  but  also 
like  care  in  preventing  injury  from  the  careless  or  wrongful 
act  of  any  other  person  whom  it  permits  to  come  upon  its 
premises.  The  occupants  of  the  ])ostal  car  arc  no  exception 
to  this  rule.  They  come  under  a  contract  voluntarily  made  by 
the  defendant  and  which  secured  the  carriage  and  delivery  of 
the  mails  upon  such  conditions  as  it  impobed  or  acceded  to. 
•Its  police  power  extended  over  the  persons  employed  in  it 
%vhile  they  were  on  defendant's  track  or  at  its  stations,  cer- 
tainly not  to  interrupt  them  in  the  discharge  of  their  oflicial 
duties,  but  so  far  as  practicable  to  prevent  injury  to  those  for 
whose  safety  it  was  bound  to  provide.  The  same  rule  as 
announced  in  the  foregoing  quotation  with  regard  to  the 
duties,  power  and  liability  of  railroad  corporations  carrying 
mails  is  also  held  in  Snow  v.  Fitchburg  R.  R.  Co.,  136  Mass. 
552.  It  is  said,  however,  in  each  of  these  eases  the  party 
injured  was  a  passenger,  and  also  that  defendant  in  each  case 
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voluntarily  contracted  to  carry  ipails,  while  in  the  case  at  bar 
deceased  was  a  stranger,  to  whom  appellant  owed  no  duty  of 
protection,  and  it  was  compelled  to  carry  the  United  States 
mails  by  law;  hence  cases  cited  are  not  in  point.  The  same 
law  was  in  force  when  those  cases  were  decided,  and  as  we 
understand  the  evidence,  no  coercion  compelled  appellant  to 
carry  the  mail,  but  it  did  so  voluntarily  and  without  objection, 
for  a  compensation  agreed  upon.  Nor  do  we  understand  the 
right  of  recovery  in  those  cases  is  based  alone  upon  the 
neglect  to  perform  a  duty  which  the  defendants  owed  to  a 
passenger,  but  it  rests  upon  the  broad  principle  that  one  must 
so  use  his  own  as  to  not  unnecessarily  and  wilfully  injure  the 
person  and  property  of  another. 

Defendant  permitted  the  daily  papers  to  bo  sold  upon  their 
platform  by  the  train  boy  on  one  of  its  trains  to  the  citizens 
of  Sumner,  and  they  were  then,  with  the  knowledge  and  con- 
sent of  defendant,  invited  and  permitted  to  come  upon  the 
platform  when  trains  arrived,  to  purchase  papers.  For  this 
purpose  deceased  came  upon  it  and  was  lawfully  then  entitled 
to  the  protection  appellant  could  afford  by  doing  its  duty  and 
preventing  the  wilful  negligence  of  its  servants  in  running  its 
train  at  a  high  and  unlawful  rate  of  speed,  and  preventing 
the  discharge  of  mail  sacks  from  tlie  swiftly  moving  train  upon 
said  platform.  We  have  examined  the  case  cited  by  appel- 
lant, 61  Wis.  326,  where  an  apparent  different  ruling  from  that 
in  the  Xew  York  and  Massachusetts  cases,  supra^  is  made;  but 
the  decisions  in  the  two  latter  cases'are  fortilied  bv  numerous 
authorities,  while  the  first  seems  to  be  unsu[)ported  except  by 
the  ingenious  reasoning  of  a  very  learned  judge,  in  which  we 
are  unable  to  concur.  We  are  of  opinion  that  the  averment  in 
the  declaration  touching  the  city  ordinance  was  sufiieiently 
certain  to  justify  the  admission  of  said  ordinance  in  evidence, 
and  it  was  not  error  to  admit  evidence  showing  that  numbers 
of  people  usually  came  upon  the  platform  when  trains  arrived, 
without  objection  by  defendant.  It  was  not  pro^jer  to  permit 
plaintiff  to  show  by  witness  Waller  that  he  had  been  struck 
by  a  mail  sack  while  on  the  ground  a  rod  and  a  half  from  the 
platform  some  two  years  before  this  accident,  but  evidence 
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was  properly  admitted  to  show  the  practice  of  throwing -mail 
sacks  from  moving  trains  onto  the  platform.  It  was  error  to 
admit  tliia  testimony  on  behalf  of  plaintiff: 

''Q.  I  will  get  you  to  state  what  it  was  worth  a  year  to 
support  the  family  lie  had,  his  wife  and  two  boys,  at  that 
time  ? " 

"A.  I  suppose  a  family  of  that  size,  it  would  take  in  the 
neighborhood    of  §500." 

The  damages  recoverable  were  not  necessarily  the  entire 
expense  of  supporting  the  family,  but  the  amount  of  the  just 
compensation  for  the  loss  of  means  of  support  which  deceased 
might  have  provided  had  he  lived.  It  was  error  also  to  give 
))laiutiff's  fifth  instruction  with  this  clause  contained  therein : 
''  Then  the  defendant  is  liable  for  all  damages  occasioned 
thereby."  This  did  not  state  accurately  the  measure  of  dam- 
ages for  which  defendant  was  liable.  That  measure  is  fixed  by 
the  statute,  and  we  liave  already  indicated  the  scope  of  it. 

The  sixth  instruction  given  for  plaintiff  is  in  conformity 
with  the  view  we  entertain  as  to  the  law,  and  was  properly 
given.  The  refusal  to  give  defendant's  fourth  instruction  as 
rcquetsted,  was  not  error,  and  it  ought  to  have  been  refused 
altogether.  In  view  of  instructions  which  were  given  for 
plaintiff  touching  the  rate  of  speed,  we  think  defendant's  fifth 
instruction  should  have  been  given.  It  was  not  error  to  refuse 
defendant's  sixth  instruction.  We  might  not  feel  compelled 
to  reverse  this  judgment  on  account  of  some  of  the  errors 
mentioned,  but  those  wliich  affect  the  question  of  damages 
were  prejudicial  to  the  rights  of  defendant  upon  a  material 
point,  and  all  the  errors  ought  to  have  been  avoided,  and 
doubtless  will  be  if  the  cause  is  tried  again. 

The  judgment  is  reversed  and  the  cause  remanded. 

lieveraed  and  remanded. 
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Aaron  Neal 

V. 

County  of  Franklin. 

Champerty — Contract  toith  County — Rescission — Practice, 

1.  A  champertous  contract  in  oqo  that  gives  to  an  attorney  or  a  third 
person  a  portion  of  the  property  sued  for. 

2.  A  board  of  supervisors  of  a  county  is  a  corporate  body  and  can  only 
act  as  such.  It  represents  the  interests  of  the  county  as  to  those  matters 
wherein  power  is  conferred  by  statute.  The  duties  imposed  by  law  are  of 
such  a  nature,  and  the  corporate  body  is  of  such  a  character  as  to  make  it  a 
deliberative  assembly.  It  has  those  rights  which  inhere  in  any  such  body, 
of  which  any  one  dealing  with  it  must  take  notice.  If  for  want  of  due 
deliberation  ill  advised  action  is  taken,  the  interests  of  the  public  require 
that  it  should  be  permitted,  at  least  at  the  same  meeting,  to  reconsider  and 
annul  such  action. 

3.  A  demurrer  to  a  declaration  admits  the  facts  that  are  well  averred 
therein  and  a  given  defendant  is  estopped  from  afterward  its.serting  to  the 
contrary. 

4.  Pleadings  are  to  be  construed  most  strongly  against  the  pleader. 
Where  a  declaration  avers  that  a  resolution  of  a  county  board  was  rescinded 
on  the  day  of  its  passage  without  stating  that  any  meeting  intervened 
between  its  adoption  and  rescission,  it  will  be  assumed  that  the  adoption 
and  rescission  occurred  at  the  same  meeting. 

[Opinion  filed  June  21,  1892.] 

In  ERitOR  to  the  Circuit  Court  of  Franklin  County;  the 
Hon.  George  W.  Young,  Judge,  presiding. 

Mr.  C.  H.  Layman,  for  plaintiff  in  error. 

Mr.  T.  M.  MooNETHAM,  for  defendant  in  error. 

Sample,  J.  On  September  12, 1889,  the  board  of  supervis- 
ors of  Franklin  County  passed  the  following  resolution : 

"Eesolved  by  the  board  that  Aaron  Neal  be  instructed  to 
investigate  the  books  of  the  ex-officers  of  Franklin  County, 
he  agreeing  to  do  the  same  for  twenty-five  per  cent  of  all  the 
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money  recovered  and  paid  into  the  county  treasury.  Also, 
that  he  have  all  old  judgments  in  the  clerk's  oflSces  on  fines 
and  fees  to  collect  at  the  same  figures;  said  Neal  agreeing  to 
give  bond  to  indemnify  the  county  against  any  costs  that  may 
be  occasioned  by  said  investigation." 

On  the  same  day  the  board  rescinded  the  foregoing  resolu- 
tion, whether  by  way  of  a  motion  to  reconsider  at  the  time  of 
its  passage  or  otherwise  is  not  disclosed,  and  is  not  deemed 
very  material.  The  appellant  brought  suit  against  the  county 
based  upon  the  said  resolution. 

Ilis  declaration  sets  up  the  resolution  and  avers  his  accept- 
ance thereof;  that  he  entered  upon  the  performance  of  his 
duties;  that  he  was  ready,  able  and  willing,  and  proposed  to 
the  board  to  give  the  boud  as  provided,  before  the  rescinding 
order  was  entered;  that  if  he  had  not  been  prevented  by  said 
order,  he  could  and  would  have  collected  the  sum  of  §25,000, 
and  made  thereby  the  sum  of  $5,000.  A  copy  of  tlic  resolu- 
tion was  filed  with  the  declaration,  as  the  contract  sued  uj)on. 
A  general  demurrer  entered  to  the  declaration  was  sustained 
by  the  court,  and- the  appellant  electing  to  stand  by  his  declara- 
tion, judgment  was  rendered  against  him.  The  appellant's 
position  is,  that  the  resolution,  under  the  facts  averred,  was  a 
consummated  contract  with  the  board  which  it  had  no  power 
to  recall.  The  position  of  the  appellee  is,  a^  appears  from 
the  brief  filed,  that  the  appellant  had  not  accepted  the  resolu- 
tion, and  executed  his  bond  before  the  rescission;  and  further 
that  the  contract  is  champertous.  This  position  is -not  well 
founded.  The  demurrer  admits  the  facts  that  are  well  averred 
in  the  declaration.  It  is  there  expressly  averred  that  the 
appellant  accepted  the  resolution  and  proposed  to  the  board 
to  give  tlie  bond  required,  but  was  prevented  by  its  action  in 
rescinding  the  same.  This  the  appellee  admitted  by  its  de- 
nuirrer  and  is  now  estopped  from  asserting  to  the  contiary. 
The  resolution  is  not  considered  to  be  of  a  champertous  char- 
acter. Torrence  v.  Shedd,  112  111.4:06.  A  champertous  con- 
tract is  one  that  gives  to  an  attorney  or  a  third  person,  a 
portion  of  the  land  or  other  matter  sued  for.  In  this  resolu- 
tion the  compensation  is  measured  merely  by  the  amount 
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recovered  and  paid  into  the  county  treasury.  This  resolution 
does  not  necessarily  contemplate  that  there  will  be  any  litiga- 
tion. 

This  case  depends  upon  the  power  of  the  board  to  rescind 
the  resolution  under   the  facts  as   averred   in   the   declara- 
tion.    If  upon  the  adoption  of  the  resolution  and  its  accept- 
ance by  Neal,  with  a  willingness  and  ability  on  his  part  ,then 
and  there  to  give  the  bond  required,  as  averred,  it  became, 
eo  histaiiti^  a  consummated  contract,  then  a  good  cause  of 
action  was  stated  and  the  demurrer  should  have  been  over- 
ruled.    If  the  resolution  adopted  at  once  partook  of   that 
character,  then  the  board  was  as  wanting  in  power  to  rescind 
the  contract  without  cause  at  the  same  session  of  its  passage, 
as  it  would  have  been  at  a  subsequent  session  of  the  board  of 
supervisors.     It  being  averred  in  the  declaration  that  the  res- 
olution was  rescinded  on  the  same  day  of  its  passage,  without 
stating  that  any  meeting  intervened  between  its  adoption  and 
rescission — and  as  under  the  rule  applicable  to  pleadings,  they 
are  to  be  construed  most  strongly  against  the  pleader,  for  the 
reason  that  he  is  supposed  to  state  the  case  most  strongly  for 
himself — it  will  be  assumed  that  the  rescission  was  at  the  same 
meeting  as  the  adoption  of  the  resolution.     In  this  view  of 
the  effect  of  the  pleadings  on  this  point,  the  case  narrows 
itself  to  this  legal  question.     Did  the  board  of  supervisors 
have  the  power  to  rescind  the  resolution  at  the  same  meeting 
of  its  adoption?     A  board  of  supervisors  is  a  corporate  body 
and  can  only  act  as  such.     It  represents  the  interests  of  the 
county  as  to  those  matters,  wherein  power  is  conferred  by 
statute.     The  duties  imposed  by  law  are  of  such  a  nature 
and  the  corporate  body  is  of  such  a  character  as  to  make  it  a 
deliberative  assembly.     It  has,  therefore,  those  rights  which 
inhere  in  any  such  body,  of  which  any  one  dealing  with  it 
must  take  notice.     If  for  want  of  due  deliberation,  ill  advised 
action  is  taken,  the  interests  of  the  public  require  that  it 
should  be  permitted,  at  least  at  the  same  meeting,  to  recon- 
sider and  annul  such  action.     It  would  be  intolerable  that  such 
a   public  corporation   should   be   restricted   from   so   doing. 
There  is  more  reason  for  sustaining  such  right  in  such  a  body 
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than  in  such  corporations  as  cities,  where  the  major  has  a  veto 
power.  The  inherent  right  of  the  board  to  rescind,  may 
fairly  rest  on  the  theory  that  its  deliberation  as  to  any 
measure  acted  upon  or  under  consideration  extends  over  the 
whole  period  of  such  meeting.  It  has  been  held  that  "  all 
deliberative  assemblies,  during  their  session,  have  a  right  to 
do  and  undo,  consider  and  reconsider,  as  often  as  they  think 
proper,  and  it  is  tlie  result  only  which  is  done,"  that  is,  of  that 
session.  State  v.  Jersey  City,  3  Dutch.  536;  State  v.  Foster, 
2  Halst  (N.  J.)  101,  cited  in  2d  Ed.  of  Dillon  on  Municipal 
Corporations,  nofe  3  to  Sec.  328.  Of  this  law  the  appellant 
had  to  take  notice  and  therefore  the  averment  that  he  entered 
upon  his  duties  had  no  force  or  effect.  It  is  an  averment  of 
a  fact  without  a  right  to  assort  it.  The  resolution,  therefore, 
upon  which  this  action  is  based,  was  not  a  consummated  con- 
tract. •  There  is  another  view  that  might  fairly  be  taken  of- 
the  resolution,  owing. to  its  form,  which  would  make  it  a 
mandate  or  direction  rather  than  a  final  and  irrevocable  con- 
tract, as  assumed  by  appellant.  This  feature  we  do  not  deem 
necessary  to  elaborate.  See  1  Dillon  on  Municipal  Corpora- 
tions, New  Ed.  315,  Note  1. 

The  demurrer  was  properly  sustained  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


School  Directors 

V. 

Jarrett  G.  Wright. 


Schools— Potrer 3  of  Directors  of— Sees,  42  and  48,  Chap.  122,  R.  S, — 
Ma  n  da  m  U8—Ivj  u  n  ction  8 — Practice. 

1.  No  appeal  lies  from  an  order  in  vacation  denying  a  motion  to  dissolve 
an  injunction. 

2.  Mandamus  is  a  remedy  at  law  and  lies  to  compel  the  performance  of 
a  legal  act  and  the  proper  expenditure  of  public  funds. 
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3.  A  court  of  chancery  by  its  writ  of  injunction  affords  the  only  com- 
plete and  adequate  remedy  to  prevent  the  doingp  of  an  illegal  act. 

4.  A  citizen  is  entitled  to  the  aid  of  a  court  of  equity  to  prevent  the 
iJleiral  expenditure  of  public  funds  in  the  erection  of  a  school  house  upon  a 
site  not  lawfully  selected. 

5.  The  fact  that  such  citizen  voted  at  an  illeg^al  election,  the  result  of 
vhich  decided  no  question,  can  not  operate  to  deprive  him  of  the  right  tc 
institute  such  proceedings. 

6.  A  board  of  school  directors  can  exercise  no  other  powers  than  those 
expressly  granted,  or  such  as  may  be  necessary  to  carry  into  effect  a 
g^nted  power. 

7.  In  view  of  Sections  42  and  48,  Chap.  122,  R.  S.,  a  school  board  may 
not  locate  the  site  of  a  school  house,  without  a  selection  biincr  made  by  a 
majority  vote  at  an  election  duly  held,  unless  no  locality  receives  such  vote. 

[Opinion  filed  June  21, 1892.] 

Appeal  from  the  Circuit  Court  of  Bond  County;  the  Hon. 
A.  S.  WiLDERMAK,  Judgc,  presiding. 

Messrs.  Lane  &  Cooper,  for  appellants. 
Messrs.  Nobthcott  &  Fritz,  for  appellee. 

Green,  P.  J.  Appellee  filed  his  bill  against  appellant  board, 
and  John  Kodecker,  a  contractor,  praying  that  they  be  re- 
strained and  enjoined  from  erecting  a  school  house  upon  any 
other  site  than  the  one  selected  by  the  majority  of  the  legal 
voters  of  said  district,  voting  at  an  election  held  on  May  2, 
1891.  The  writ  as  prayed  for  was  issued  and  served  on  all 
the  defendants,  and  on  November  14,  1891,  answers  on  their 
behalf  were  filed  and  a  motion  was  entered  bv  them  to  dis- 
solve  the  injunction.  The  motion  was  heard  in  vacation  by 
Hon.  A.  S.  Wilderraan,  the  judge  who  ordered  the  writ 
to  be  issued  upon  the  bill,  supported  by  affidavits  and  docu- 
mentary evidence,  and  the  answers  of  defendants,  supported 
by  aflSdavits.  The  court  denied  the  motion  and  the  board  of 
directors  took  this  appeal.  While  we  understand  that  no 
appeal  lies  from  an  order  in  vacation  denying  a  motion  to  dis- 
solve an  injunction,  yet  as  no  point  is  made  of  this  character 
by  appellee,  we  will  give  our  views  upon  the  merits  of  the 
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case.  The  material  facts  set  up  and  relied  upon  by  com- 
plainant to  establish  his  right  to  the  relief  prayed  for,  are 
that  at  the  time  of  filino;  his  bill  he  was  u  tax  payer  and  legal 
voter  in  said  school  district;  that  at  an  election  held  therein 
April  18,  1891,  to  determine  the  question  of  building  a  new 
school  house,  it  was  decided  by  a  majority  of  the  voters  at  said 
election  to  build  one  in  said  district;  that  on  May  2,  1891 
an  election  was  held,  at  which  it  was  decided  by  a  majority  of 
the  legal  voters  in  said  district,  voting  at  said  election,  that 
the  site  of  the  school  house  should  be  on  three-fourths  of  an 
acre  of  land  lying  in  a  square  in  the  S.  TV.  corner  of  the  N, 
E.  J  of  the  N.  E.  J  of  Section  31,  in  said  district;  that  at  an 
election  held  June  20, 1801,  in  said  district,  it  was  decided  by 
a  unanimous  vote,  that  said  board  of  directors  be  empowered 
and  instructed  to  build  said  school  house;  that  in  pursuance 
of  said  elections,  and  the  authority  and  direction  given  said 
board,  they  borrowed  the  necessary  money  and  made  a  contract 
for  the  building  of  said  school  house  with  defendant  Rodecker, 
and  have  procured  and  hauled  the  material  for  the  same,  but 
refuse  to  build  it  on  the  site  selected  and  decided  upon  by 
the  majority  of  the  legal  voters  at  said  election  of  May  2, 
1891,  which  sit6  is  suitable,  desirable,  conveniently  and  cen- 
trallyjocated,  and  have  decided  to,  and  unless  restrained,  will 
at  once,  in  violation  of  law,  build  said  school  house  on  a  site 
selected  by  said  board  on  the  land  of  Elam,  one  of  the  mem- 
bers thereof.  The  answer  admits  that  elections,  in  all  respects 
legale  were  held,  and  with  the  results  as  alleged;  that  all 
the  requirements  of  the  law  with  respect  to  notices,  posting 
the  same,  the  mode  of  holding  the  elections,  canvassing  the 
vote  and  declaring  the  result,  were  fully  complied  with;  that 
defendant  board  do  refuse  to  build  said  school  house  on  the 
site  so  selected  and  decided  upon  at  the  election  held  May  2, 
1891,  and  unless  restrained  by  injunction  will  build  it  on  the 
site  selected  by  said  board  in  Section  32  upon  land  belong- 
ing to  said  Elara.  It  is  averred  in  said  answer,  said  board 
may  lawfully  do  this,  for  the  reason  that  two  days  after  the 
election  of  May  2d,  it  was  discovered  that  the  land  on  which 
tlie  site  then  selected  was  located,  was  incumbered  by  a  mort- 
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gage  securing  $500;  that   thereupon  said  board  held  a  meet- 
ing and    decided    the   said   site   was  unsuitable,  and   called 
another  election  to  select  a  school  house  site,   giving  due  and 
proper  notice  thereof,  by  posting  notices  in  three  of  the  most 
pnblic  places  in  said  district  for  ten  days   prior  to  said  elec- 
tion, specifying  the  place  it  would  be  held,  the  time  of  open- 
ing and  closing  the  polls,  and  the  question  to  be  voted  upon; 
that  at  said  election  hold  on   May  16th,  two  of  the  directors 
acted  as  judges  and  one  as  clerk ;  that  two  sites  were  voted 
for,  one  being  the  site  already  selec'^cd,  the  other   a  site  on 
Section    32;    that  all    the  voters  of  said   district,  including 
complainant,  voted  at  said  election,  but  neither  of  said  places 
received  a  majority  of  the  votes  cast,  the  result  being  eleven 
votes  in  favor  of  each  place;  that  no  place  having  received 
a  majority  of  the  votes  cast  at  said  election,  said  board  pro- 
ceeded  to  select  and  did  select  another  and  diflFerent  place  for 
a  school  house  site,  vii?.,  the  site  which  had  received  but  eight 
votes  at  the  election  of  May  2d,  and  no  votes  at  that  of  May 
16th.     As  additional    reasons  for  their  refusal    to  obey   the 
will  of  the  majority  of  said  voters,  expressed   at  the  election 
of  May   2d,   it  is  averred    the  site  then  selected  would  cost 
too  much,  was  not  located  so  near  the  center  of  the  district, 
nor  so  accessible  to  children  of  the  district  attendinor  school 
as  the  site  selected  by  said  board.     If  these  reasons  could  be 
a   proper  matter  for  consideration  in  determining  the  ques- 
tions to  be  decided  in  this  case,  it  is  a  sufficient  reply  to  say, 
that  before  the  election  of  May  16th  the  mortgage  mentioned 
had  been  released,  and  the   owner  of  the  site   selected  Mav 
2d,  toorether   with  his   wife,  exdcuted  a  good  and  sufficient 
warranty  deed  conveying  said  site  to  the  school  trustees  of 
said  township,   and  the  release    and    deed  were    shown    to 
defendant  board.     Furthermore,  it  appears  said  site  was  con- 
veyed free  of  cost,  and  the  deed  was  tendered  at  the  hearing, 
and  said  site  was  quite  as  eligible  for  school  purposes  as  that 
selected  by  defendant  board.     But  it  is  not  material,  or  per- 
tinent to  the  issue,  whether  or  not  the  site  selected   by  the 
board  uppn  their  own   motion,  was  more  desirable   and   Icsg 
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expensive  than  that  fixed  by  the  majoritj  vote  at  the  election 
held  Mav  2,  1S91.     " 

The  material  questions  presented  by  this  record  are  these: 
,"  Was  the  appellee  entitled  to  an  injunction,  or  had  he  an  ade- 
quate remedy  at  law?  And,  could  the  defendant  board  law- 
fully revoke  the  act  of  the  majority  of  legal  voters  at  the 
said  election,  call  another  election  to  vote  again  upon  the  ques- 
tion then  decided,  and,  because  at  this  last  election  there  was 
a  tie  vote,  proceed  to  select  a  site  which  had  been  repudiated 
by  the  legal  voters  at  both  elections?  It  is  insisted,  on  behalf 
of  appellant,  that  appellee  had  an  adequate  remedy  at  law, 
and  also  that,  because  he  voted  at  the  second  election,  he  is 
estopped  to  deny  the  legality  of  appellant's  action  in  calling 
it  and  selecting  a  school  house  site  upon  the  failure  by  the 
majority  of  the  voters  thereat  to  make  such  selection.  It  is 
true  that  mandamus  is  a  remedy  at  law,  and  it  lies  to  compel 
the  performance  of  a  legal  act  and  the  proper  expenditure  of 
public  funds,  but  to  this  extent  only  does  it  reach.  A  court 
of  chancery,  by  its  writ  of  injunction,  affords  the  only  com- 
plete and  adequate  remedy  to  prevent  the  doing  of  the  illegal 
and  wrongful  acts  threatened  to  be  done  by  appellant,  to  the 
injury  of  appellee;  by  this  writ  an  illegal  act  is  i)revented. 
By  the  .writ  of  mandamus,  a  legal  act  may  be  required  to  be 
4one;  and  it  would  be  an  improper  application  of  the  doctrine 
of  estoppel  to  hold  that,  because  appellee  voted  at  an  illegal 
election,  the  result  of  which  decided  no  question,  therefore 
he  is  not  entitled  to  the  aid  of  a  court  of  equity  to  prevent 
the  illegal  expenditure  of  public  funds  in  the  erection  of  a 
school  house  upon  a  site  not  lawfully  selected.  We  think  the 
appellee  was  entitled  to  the  aid  of  the  writ,  if  the  appellant, 
unless  thereby  restrained,  would  have  violated  the  law  by 
erecting  the  school  house  upon  a  site  selected  by  said  board, 
without  lawful  power  or  authority.  The  statute  prescribes 
the  duties,  and  defines  and  limits  the  powers  of  a  board  of 
school  directors,  in  terms  clear  and  explicit,  and  that  body  can 
exercise  no  other  powers  than  those  expressly  granted,  or 
such  as  may  be  necessary  to  carry  into  effect  a  granted  power. 
Directors  v.  Fogleman,  76  111.  189.     Sec.  48,  Chap.  122,  R.  S., 
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among  other  things  provides  as  follows:  ''It  shall  not  be 
lawful  for  a  board  of  directors  to  purchase  or  locate  a  school 
house  site  without  a  vote  of  the  people  at  an  election  called 
and  conducted  as  required  by  Section  42  of  this  act.  A  ma- 
jority of  the  votes  cast  shall  be  necessary  to  authorize  the 
directors  to  act  Provided,  if  no  one  locality  shall  receive  a 
majority  of  all  the  votes  cast  at  such  election,  the  directors 
may,  if  in  their  judgment  the  public  interests  require  it,  pro- 
ceed to  select  a  suitable  school  house  site,  and  the  site  so 
chosen  by  them  shall,  in  such  case,  be  legal  and  valid,  the 
same  as  if  it  had  been  determined  by  a  majority  of  the  votes 
cast,  and  the  site  so  selected  by  either  jof  tlie  methods  above 
provided  shall  be  the  school  house  site  for  such  district." 
This  section  prohibits  the  location  of  a  school  site  by  the 
board,  without  a  selection  being  made  by  a  majority  vote  at 
an  election  duly  held.  If,  at  such  ejection  called  and  held  for 
the  purpose  of  fixing  a  site,  no  locality  receives  a  majority  of 
tlie  votes  cast,  then,  and  in  that  event  only,  is  a  discretionary 
power  to  act  granted  to  the  board.  In  this  case  a  majority 
of  the  legal  voters,  at  an  election  held  May  2,  1891,  did  se- 
lect the  school  house  site,  and  this  precluded  the  adoption  of 
any  other  method  by  appellant  to  choose  a  site,  and  the  money 
collected  and  materials  bought  to  build  a  school  house  must 
be  used  in  the  construction  of  it  upon  the  site  legally  fixed  at 
said  election  on  May  2, 1891,  and  not  elsewhere.  The  appel- 
lant disregarded  the  provisions  of  this  statute,  and  without 
lawful  power  or  authority  selected  a  site,  and  admit  they  will, 
unless  enjoined,  expend  the  money  collected,  and  use  the  ma- 
terials bought,  in  erecting  a  school  house  upon  the  site  by  said 
board  illegally  selected.  The  injunction  was  properly  granted 
to  prevent  such  unlawful  expenditure  of  public  funds,  and 
the  motion  to  dissolve  said  injunction  was  properly  overruled. 
We  have  thus  stated  briefly  the  views  we  entertain  touching 
material  points  involved,  although  it  is  not  necessarily  re- 
quired, believing  it  better  to  do  so,  and  dismiss  the  appeal. 

Appeal  dismissed. 
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City  of  East  St.  Louis 

43    278 

64      90  V, 

54    802 

43l^  LORENZ    Bux. 

158»  ft88|    ■ 

Municipal  Corporal iontt-^Ordinance — License-- Truckman, 

In  a  controversy  touching  the  violation  of  a  municipal  ordinance  ^  requir- 
ing truckmen  and  other  common  carriers  to  be  licensed,  this  court  holds 
that  the  penalty  provided  for  was  intended  to  be  imposed  upon  those  only 
who  carried  on  burliness  within  a  given  municipality  without  a  license,  and 
that  defendant,  who  hauled  goods  from  another  city  wherein  he  was 
licensed,  to  a  depot  within  the  boundaries  of  complainant,  could  not  be  con- 
sidered as  having  been  guilty  of  a  breach  of  said  ordinance. 

[Opinion  filed  June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  tlie 
Hon.  Benjamin  R.  Burroughs,  Judge,  presiding. 

Messrs.  0.  B.  Carroll  and  August  Barthel,  for  appellarat. 

The  sole  question  before  this  court  to  be  decided  is,  has 
the  city  of  East  St.  Louis  the  power  under  the  laws  to  impose 
a  license  tax  on  common  carriers  doing  business  within  its 
limits,  or  is  it  restricted  in  the  imposition  of  such  license  tax 
to  its  own  citizens,  pursuing  the  vocation  of  common  carriers? 
We  feel  satisfied  that  the  intention  of  the  statute  is  to  give 
the  city  a  right  to  pass  ordinances  imposing  a  license  tax  on 
the  non-resident  as  well  as  the  resident  carrier.  The  decis- 
ions pf  our  Supreme  Court  all  sanction  the  licensing  of  com- 
mon carriers.  (Jartside  v.  City  of  East  St.  Louis,  43  111.  47; 
Farwell  v.  City  of  Chicago,  71  111.  269. 

It  is  a  rightful  exercise  of  the  i)olice  powers  of  a  city  to 
impose  such  license.  Cooley,  Con.  Lim.,  201 ;  City  of  ColJins- 
ville  V.  Cole,  78  111.  114;  Joyce  v.  City  of  East  St.  Louis,  77 
111.  156. 

Mr.  James  M.  Hay,  for  appellee. 
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The  meaDing  of  the  ordinance  is,  no  person  doing  the  busi- 
ness of  transporting  for  hire  within  the  city  shall  haul  from 
a  place  within  to  a  place  without,  or  from  a  place  without 
to  a  place  within  the  city  without  having  obtained  license,  as 
well  as  if  he  hauls  from  place  to  place  within  the  city.  Far- 
well  V.  City  of  Chicago,  71  111.  269.  The  language  of  that 
case  is :  *'  The  spirit  of  the  ordinance  is,  to  bring  the  class  of 
carriers  therein  named  under  the  police  regulations  of  the 
city.  It  is  designed  to  operate  upon  those  who  hold  them- 
selves out  as  common  carriers  in  the  city  for  hire."  The 
court  further  says :  "  Nor  could  they  be  compelled  to  carry 
for  any  one."  Could  Bux  be  compelled  under  his  license 
from  the  city  of  Belleville  to  haul  any  where  outside  the  city? 
Bux's  going  to  the  city  of  East  St  Louis  with  a  load  for  pay 
once  or  twice  a  year,  or  not  as  often,  would  be  likened  to 
the  farmer  in  City  of  Collinsville  v.  Cole,  78  111.  272.  He 
is  not  a  common  carrier  as  to  East  St.  Louis.  City  of  St. 
Charles  v.  Nolle,  51  Mo.  122. 

The  instniction  given  for  appellee  states  the  law  as  appli- 
cable to  the  case.  The  rule  contended  for  by  appellant  would 
be  unjust  as  well  as  most  inconvenient.  Parties  living  in  East 
St.  Louis  wishing  to  move  to  Belleville,  or  parties  living  in 
Belleville  desirous  of  moving  to  East  St.  Louis,  would  be 
forced  to  use  the  railways,  or  endeavor  to  find  some  person 
who  was  not  a  common  carrier  in  either  of  the  cities,  and  who 
would  not  necessarily  be  properly  equipped  for  the  work  of 
moving  furniture,  because  the  traffic  in  that  line  is  not  suf- 
ficient to  justify  a  common  carrier  in  taking  out  a  license  in 
both  cities.  Besides  he  would  have  to  take  a  license  out  for 
passing  through  the  village  of  New  Brighton,  through  which 
he  would  have  to  pass.  This  class  of  ordinances  is  upheld  in 
the  interest  of  the  public  welfare,  and  should  receive  such 
construction  as  promotes  it  and  accommodates  the  public. 
The  authorities  cited  sustain  this  view  and  we  think  the  in- 
struction given  by  the  court  below  on  behalf  of  defendant  is 
sound  and  will  receive  the  sanction  of  this  court. 

Green,  P.  J.  The  jury  found  defendant  Bux  not  guilty  of 
violating   the  city  ordinance,  judgment  was  entered  on  the 
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verdict  and  the  city  took  this  appeal.  The  complaint  charged 
that  Lorenz  Bnx  on  August  21,  1891,  did  run  a  vehicle  in  the 
city  of  East  St.  Louis  without  having  a  license,  in  violation 
of  Sec.  668  of  the  city  ordinance.  This  section  provides  that 
no  person  shall  engage  in  or  follow  the  occupation  of  trans- 
porting goods,  merchandise,  or  other  property  in  any  vehicle, 
or  shall  keep,  own  or  use  any  vehicle  for  the  purpose  of  car- 
rying goods,  merchandise  or  other  property  from  one  place  to 
another  within  the  city  of  East  St.  Lonis  or  from  places  within 
to  places  without,  or  from  places  without  to  places  within  the 
city,  without  having  obtained  a  license  therefor  from  the  city, 
under  a  penalty  not  less  than  $5  nor  more  than  $200  for  each 
offense.  This  ordinance  was  enacted  by  virtue  of  the  follow- 
ing power  granted  to  city  councils  in  this  State :  "  To  license, 
tax  or  regulate,  hackman,  drayman,  omnibus  drivers,  carters, 
cabmen,  porters,  expressmen,  and  all  others  pursuing  like  oc- 
cupation, and  to  prescribe  their  compensation."  It  is  quite 
evident  the  power  granted  is  limited  to  the  licensing,  taxing  and 
regulating  the  business  or  vocation  of  common  carriers  within 
a  city,  and  the  penalty  referred  to  in  Sec.  668  is  intended 
to  be  imposed  upon  those  only  who  engage  in,  or  carry  on  the 
business  of  common  carriers  within  the  city  of  East  St.  Louis 
without  a  license.  Farwell  v.  City  of  Chicago,  71  111.  269; 
City  of  CoUinsville  v.  Cole,  78  111.  114.  And  in  Joyce  v.  City 
of  East  St  Louis,  77  111.  156,  it  is  said  in  the  opinion  :  "  Under 
the  rule  of  strict  construction  the  authority  to  license  applies 
to  those  vehicles  used  for  hire  by  common  carriers  in  the  city 
for  hire."  The  proof  in  this  case  fails  to  establisli  the  viola- 
tion charged.  Bux  resided  in  the  city  of  Belleville,  and  car- 
ried on  his  business  of  common  carrier  there,  under  a  license 
issued  tohim  by  that  city.  He  did  not  engage  in  the  business 
of  common  carrier  in  East  St.  Louis,  nor  keep,  own,  or  use, 
any  vehicle  for  the  purpose  of  carrying  on  such  business  in 
that  city,  nor  advertise  that  he  was  doing  so.  The  only 
load  hauled  by  him  into  that  city,  so  far  as  disclosed  by  the 
evidence,  was  a  load  of  furniture,  l«iuled  from  Belleville  to 
the  depot  of  the  Chicago  &  Alton  Railroad  Co.,  belonging  to 
a  resident  of  Belleville  who  was  moving  to  Jacksonville,  Bli- 
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nois.     The  instruction  given  for  defendant  correctly  stated 

the  law,  and  the  modification  of  plaintiff's  fifth  instruction  was 

proper. 

Judgment  ajjinned^ 


Leonard  Hunt 

V 

Commissioners  of  Highways. 

Mandamus — Highways, 

1.  Monuments  and  landmarks  must  prevail  as  against  a  plat  in  establish- 
ing the  true  line  of  a  given  road. 

2.  The  writ  of  mandamus  should  not  issue  where  the  right  sought  to 
be  enforced  i«)  doubtful;  and  the  party  praying  for  its  issuance  must  show^ 
clear  legal  right  to  the  remedy  afforded  by  it,  before  it  will  be  ordered. 

8.  Upon  a  petition  for  mandamus,  the  prayer  being  for  a  peremptory 
order  commanding  commissioners  of  highways  to  proceed  to  remove  obstruc- 
tions from  a  given  highway,  to  use  their  legal  power  to  designate  the 
boundaries  thereof  by  visible  objects  and  to  warn  adjacent  owners  and  occu- 
pants of  land  to  desist  from  in  any  way  obstructing  the  same  in  the  future, 
this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment 
denying  the  same.  • 

[Opinion  filed  June  21, 1892.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  Alonzo  S.  Wildeeman,  Judge,  presiding. 

Mr.  John  G.  Irwin,  for  appellant 

Mr.  W.  F.  L.  Hadley,  for  appellees. 

Green,  P.  J.  Appellant  filed  his  petition  for  mandamus 
in  the  Circuit  Court  alleging  he  now  is,  and  became  the  owner 
of  the  K  W.  J  of  Sec.  31,  T.  3  N.,  K  8,  W.  3d  P.  M., 
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Madison  County,  in  1886,  at  which  time  and  for  twenty  years 
prior  thereto  there  was  a  highway  which  had  been  laid  out 
and  established,  and  which,  according  to  the  record  of  the  lo- 
cation thereof,  was  sixty-six  feet  wide,  and  crossed  the  north- 
west corner  of  said  tract  of  land;  then  set  out  courses  and 
distances  of  alleged  highway;  that  the  only  outlet  from  said 
land  to  market^  etc.,  was  said  highway;  tliat  appellant  pur- 
chased said  land  witii  the  understanding  tliat  the  correct  loca- 
tion of  liighway  was  as  described,  and  examined  the  record 
and  found  it  to  be  so;  that  since  he  purchased,  the  commis- 
sioners have  permitted  the  traveling  public  to  encroach  upon 
lands  west  of  said  tract,  and  to  deviate  from  the  line  above 
described,  beginning  at  a  point  northwest  of  said  quarter  sec- 
tion corner  three-quarters  to  seven-eighths  of  a  mile,  and  con- 
tinuing to  run  west  of  the  line  of  said  highway  to  a  point 
thirteen  chains  southward  of  said  corner,  where  it  returns  to 
its  true  location,  the  line  of  travel  having  deviated  at  said 
corner  so  far  as  to  cut  appellant's  land  off  from  said  highway, 
and  deprive  his  tenants  of  an  outlet,  without  passing  over  the 
land  of  adjacent  proprietors,  who  refuse  to  permit  said  tenants 
to  pass  over  it  within  the  limits  of  the  said  highway,  and  by 
threats  and  force  resist  all  attempts  to  do  so,  and  threaten  to 
prevent  the  use  of  said  highwa3%  and  have  plowed  up  and 
used  the  ground  in  said  highway  for  farming  purposes;  that 
appellant  requested  the  highway  authorities  to  use  their 
powers  to  restore  the  rights  of  the  public  to  use  said  highway 
for  travel,  but  his  requests  being  refused,  he  served  a  written 
notice  upon  the  commissioners  of  both  townships  through 
which  the  road  runs,  after  which  the  commissioners  of  Col- 
linsville  township  agreed  that,  so  far  as  said  highway  was  under 
their  jurisdiction,  they  would  plow  furrows  to  designate  the 
boundaries,  and  would  warn  land  owners  not  to  encroach,  and 
claim  to  have  done  so,  but  refuse  to  enter  any  order  of  record 
defining  the  boundaries,  or  to  enforce  the  law  against  those 
who  obstruct  said  highway;  that  the  commissioners  of 
Nameoki  township  (defendant)  have  never  given  heed  to  any 
notice,  oral  or  written,  and  have  refused,  and  still  refuse,  to 
restore  said  liighway,  or  to  assist  the  rights  of  the  public  to 
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use  it,  and  permit  it  to  be  obstructed  and  encroached  upon 
as  alleged. 

Prayer  for  peremptory  order  commanding  defendants 
to  proceed  to  remove  the  obstructions  from  said  highway, 
to  use  their  legal  power  to  designate  the  boundaries  thereof 
by  visible  objects,  to  warn  adjacent  owners  and  occupants  of 
land  to  desist  from  in  any  way  obstructing  the  same  in  the 
future,  and  to  use  the  power  and  authority  conferred  u])on 
them  by  law  to  enforce  obedience  to  all  its  recjuirements  as 
respects  the  right  of  the  public  to  the  use  of  said  highway 
for  highway  purposes,  unobstructed  and  for  general  relief. 
Defendants'  answer  admits  there  was  a  highway  laid  out  and 
opened  through  parts  of  the  towns  of  Nameoki  and  Collins- 
ville,  but  deny  it  was  laid  out  and  opened  so  that  it  ran  across 
or  touched  any  part  of  said  N.  W.  J  of  Sec.  31;  alleges  said 
highway  was  established  and  opened  in  1S37,  upon  the  lino 
now  traveled  through  Sec.  3,  T.  3  N.,  R  8,  and  Sees.  25 
and  36,  T.  3  K,  R.  9,  and  shortly  after  it  was  opened 
the  public  began  to  and  continued  to  use  it  as  now  trav- 
eled up  to  the  present  time  without  objection  from  any 
one,  and  during  all  the  time  it  has  been  under  the  care  of 
the  proper  road  authorities,  and  has  been  worked  and  taken 
care  of  by  the  public;  that  owners  of  adjoining  lands  built 
fences  along  the  line  as  then  opened,  and  erected  houses  and 
other  buildings  with  reference  to  its  location  as  then  and  ever 
since  used;  that  if  there  is  any  record  showing  the  estab- 
lishment of  a  public  highway  across  the  nortluvest  corner  of 
said  K".  W.  J  of  Sec.  31,  the  public  have  long  since  lost  all 
rights  therein  by  abandonment,  for  the  reason  that  such  road 
has  never  been  opened  to  or  used  by  the  public. 

That  a  right  of  way  for  road  purposes  has  been  obtained 
and  used  by  the  public  for  more  tiian  fifty  years,  as  above  set 
forth,  running  in  the  same  general  direction,  and  at  no  place 
more  than  one  hundred  and  fifty  feet  from  the  line  of  road  as 
claimed  by  the  petitioners;  that  said  road  as  traveled  and  the 
line,  as  claimed  by  petitioners,  unite  at  a  point  about  three- 
fourths  of  a  mile  north,  and  again  at  a  point  about  half  a  mile 
southeasterly  from  said  northwest  corner  of  said  N.  W.  J  of 
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Sec.  31,  and  said  road  as  now  traveled  is  the  only  one  that  has* 
run  in  that  direction  through  that  neighborhood  for  more 
than  fifty  years  and  now  furnishes  an  adequate  and  suflSciently 
convenient  outlet  for  ail  persons  having  occasion  to  use  it 
Defendants  deny  that  the  public  travel  has  been  directed  from 
the  line,  as  claimed  by  the  petitioner,  for  the  reason  that  the 
public  travel  has  never  been  on  that  line,  and  deny  that  there 
is  any  obstruction  of  the  said  road  as  estabh'shed  and  used; 
admits  occupants  of  adjoining  lands  use  it  for  farming  pur- 
poses and  that  they  and  their  grantors  have  so  used  it  lifty 
years,  claiming  to  be  owner,  and  deny  the  right  of  the  public 
to  use  any  j^art  of  said  land  for  road  purposes,  and  claim  that 
a  public  road  is  established  at  the  place  where  it  has  been  used 
for  fifty  years.  To  this  answer  petitioner  filed  his  replication 
alleging  that  said  highway  was  laid  out  upon  the  line  de- 
scribed in  the  petition,  and  that  the  same  is  still  upon  said 
line  and  has  not  been  abandoned,  nor  have  the  petitioner  or 
general  public  lost  their  right  thereto  in  manner  and  form, 
etc.,  concluding  to  the  country.  Upon  the  issu^  thus  joined, 
the  cause  was  tried  by  the  court,  the  writ  of  mandamus 
prayed  for  was  denied,  and  judgment  for  costs  was  entered 
against  appellant,  who  thereupon  took  this  appeal.  To  main- 
fain  the  issue  on  his  behalf  and  entitle  himself  to  the  aid  of 
the  remedy  prayed  for,  it  was  necessary  for  petitioner  to  prove 
that  tlie  highway  known*as  the  Edwardsville  and  St.  Louis 
road,  as  located,  laid  out  and  established,  crossed  the  north- 
west corner  of  the  land  owned  by  him  and  described  in  his 
petition.  It  is  earnestly  insisted  on  his  behalf  that  a  plat  and 
survey  introduced  in  evidence  show  the  highway  in  question 
to  have  been  located,  laid  out  and  established  as  alleged,  and 
that  monuments  or  landmarks  showing  the  line  of  the  road 
were  described  by  witnesses,  and  the  line  thus  marked  out  by 
them  agrees  with  that  shown  by  the  plat  and  survey.. 

Hence,  although  monuments  and  landmarks  must  prevail  as 
against  a  plat  in  establishing  the  triie  line  of  the  road,  yet  in 
this  case  tliere  is  no  conflict  requiring  the  application  of  that 
rule.  We  have  reached  a  different  conclusion  after  examin*- 
ing  the  record,  and  find  that  appellant  not  only  failed  to  prove 


Fourth  District — February  Term,  1892.    283 

Hunt  V.  Commissioners  of  Higbwajs. 

the  material  allegation  of  his  petition,  but  by  the  preponder- 
ance of  the  evidence  it  appears  a  public  highway  was  not 
located  on  his  iand  and  the  fact  is  undisputed  that  no  road 
was  ever  opened  or  worked  thereon.  Witness  Hadley  testified 
he  was  one  of  the  viewers  duly  appointed  to  locate  and  open 
said  highway  and  carried  one  end  of  the  chain  when  it  was 
surveyed;  that  it  was  located  in  1837  and  opened  for  public 
travel  in  the  same  year;  that  no  part  of  it  was  located  or 
opened  on  said  land  of  appellant,  and  from  the  time  it  was 
opened  it  was  traveled  to  his  knowledge  on  the  line  as  located 
until  1866.  Johnson,  Wooldridge,  Fetherington,  Spahe  and 
Wheeler,  who  lived  in  the  vicinity  of  the  road,  testified  that 
for  a  period  of  thirty  to  thirty-tive  years  prior  to  their  exami- 
nation, the  line  of  travel  had  been  the  same,  and  the  road  had 
always  been  west  of  and  no  nearer  appellant's  land  than  it  now 
is,  since  they  first  knew  it.  Some  of  them  mentioned  the 
location  of  fences  and  a  little  cabin  as  landmarks,  tending  to 
show  the  east  line  of  said  highway  as  located  and  opened  was 
west  of  appellant's  land.  It  thus  appears  that  the  Edwards- 
ville  and  St.  Louis  road  has  been  opened  and  traveled  on  the 
same  line  for  more  than  fifty  years;  that  no  part  of  it  was  ever 
opened  upon  or  touched  the  land  of  appellant,  and  we  are 
satisfied  from  the  evidence  it  was  not  located  thereon.  Appel- 
lant was  not  entitled  to  the  writ  The  writ  of  mandamus 
should  not  issue  when  the  right  sought  to  be  enforced  is 
doubtful,  and  the  party  praying  for  its  issuance  must  show  a 
clear  leoral  right  to  the  remedy  affo-rded  by  it,  before  it  will 
be  ordered.  People  v.  Weber,  86  111.  283;  People  v.  Village 
of  Crotty,  93  III.  180,  and  authorities  there  cited;  North  v. 
Trustees,  Ad.  Sheets  No.  3,  Vol.  137  111.  Rep:,  296. 

In  Brokaw  v.  Commissioners  of  Highways,  130  111.  483, 
cited  by  appellant  to  support  his  contention  that  he  is  entitled 
to  the  writ  to  compel  defendants  to  perform  their  duty,  it  is 
said  in  the  opinion:  **We  think  it  was  intended  by  the  statute 
to  impose  upon  the  commissioners  the  imperative  duty  to 
remove  obstructions  from  the  public  highway,  and  as  the 
demurrer  to  the  petition  admits  that  the  fence  and  obstruc- 
tions are  across  an  existing  public  highway  that  has  been  used 
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as  such  for  more  than  twenty  years,  it  shows  2l  pi^ima  facie 
case  for  awarding;  tlie  writ  of  mandamus,  and  it  was  error  to 
sustain  the  demurrer.  In  the  same  opinion  it  is  also  Baid, 
however,  the  writ  of  mandamus  ever  since  tlie  revision  of  the 
statute  relating  thereto,  is  only  issued  in  a  clear  case  and  in 
the  discretion  of  the  court.  If,  therefore,  another  case  slionld 
arise,  which  is  like  the  case  of  Commissioners  v.  People,  Q^ 
111.  339,  where  the  alleged  obstructions  were  of  long  standing 
and  were  maintained  under  a  claim  of  right  by  the  land 
owner,  and  is  believed  by  the  commissioners  not  to  be  within 
the  highway,  perhaps  the  court  might,  under  its  discretionary 
power,  refuse  the  mandamus,  and  leave  the  petitioners  to  the 
remedy  by  indictment  without  he  had  under  the  provisions  of 
Sec.  74,  Road  and  Bridge  Act  of  1883,  first  established 
against  the  person  maintaining  the  supposed  obstruction  that 
the  locus  in  quo  was  in  fact  a  part  of  the  public  highway." 
Under  the  facts  in  this  record  a  case  is  presented  in  which 
better  reasons  are  shown  why  the  writ  ought  to  have  been 
refused  than  appear  in  Commissioners  v.  People,  supra^  and 
the  trial  court  did  not  err  in  the  order  and  judgment  entered 
below.     The  judgment  is  affirmed. 

Judgment  affii^med. 


Andrew  W.  Metcalfe 

V. 

William  Dickman. 

Trover — Ahsenee  of  Demand, 

The  fact  being:  that  the  defendant  in  an  nction  of  (rover  wa*^  an  innocent 
purchaser  of  the  property  involved,  in  good  faith  and  for  value,  from  one 
who  had  the  phyaical  po^seRsion  of  it  with  every  indicia  of  actual  ownership, 
proof  of  a  dem^md  and  refusal  is  necessary,  there  being  no  proof  of  an  actual 
conversion,  iu  order  to  maintain  the  action. 

[Opinion  filed  June  21,  1892.] 
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Appeal  from  the  Circnit  Court  of  Madison  Countj;  the 
Hon,  Alonzo  S.  Wilderman,  Judge,  presiding. 

Mr.  Andebw  W.  Metcalfe,  pro  se. 

Mr.  T.  L.  Gaebtnkr,  for  appellee. 

Sample,  J.  This  suit  was  brought  by  appellant  to  recover 
from  appellee  the  value  of  a  plow  which  it  is  claimed  was 
unlawfully  converted.  The  action  is  trover.  The  facts  are 
that  appellant  purchased  a  plow  and  gave  it  to  his  tenant  to 
use,  with  the  agreement  that  it  was  t6  remain  the  property 
of  appellant  until  the  tenant  paid  for  the  same.  The  tenant 
after  using  the  plow  for  a  time  sold  it  to  appellee  under  a 
claim  of  ownership,  at  a  public  sale,  the  sale  being  made  by  an 
auctioneer.  The  appellee  had  no  information  that  appellant 
had  any  claim  to  the  plow,  nor  were  there  any  circumstances 
arising  out  of  the  sale  to  put  him  on  inquiry.  The  appellee 
was  undoubtedly  a  purchaser  in  good  faith  and  for  value. 
Some  time  after  the  purchase,  appellant  requested  some  neigh- 
bors of  appellee  to  ask  him  to  come  in  to  Edwardsville  and 
talk  the  matter  over, and  to  inform  him  that  appellant  claimed 
to  be  and  was  the  owner  of  the  plow.  The  appellee  received 
this  information  but  did  not  go  to  see  appellant.  He  stated, 
however,  to  one  of  his  neighbors  who  had  so  informed  him  of 
appellant's  claim,  "I  don't  know  whether  it  is  his  plow;  1 
bought  it;  if  he  can  prove  it  is  his  he  ought  to  come  after  it." 
On  trial  in  the  Justice  and  Circuit  Courts,  judgments  were 
rendered  in  favor  of  appellee.  The  points  made  by  appel- 
lant are  tliat  there  was  no  conditional  sale  by  him  to  the  ten- 
ant, of  the  plow;  that  no  demand  was  necessary  before  the 
bringing  of  tlie  suit,  and  that  if  one  had  been  necessary  it  had 
been  made.  In  this  connection  it  is  proper  to  state  that  one 
of  tlie  parties  who  spoke  to  appellee  in  regard  to  appel- 
lant's claim  was  his  agent  in  taking  care  of  the  farm  or  honse 
on  it,  but  there  is  no  proof  that  appellee  knew  this  fact.  The 
appellee  rests  his  defense  in  the  argument  presented  to  this 
court  on  the  fact  as  claimed,  that  no  demand  was  made  for  the 
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property  before  the  suit  was  begun,  and  as  we  regard  that 
position  to  be  sustained  by  the  law  and  the  evidence  we  will 
briefly  consider  it  The  appellant  does  not  claim  that  the 
evidence  on  the  question  of  demand  sliows  more  than  that 
the  appellee  was  requested  to  come  and  see  him,  and  that  he 
was  informed  that  appellant  claimed  to  be  the  owner  of  the 
plow.  Neither  witness  who  testified  to  having  talked  with 
appellee  informed  him  that  they  were  acting  as  agents  for 
appellant;  in  fact,  as  they  both  state,  they  did  not  so  regard 
themselves.  So  far  as  disclosed  by  this  evidence  instead  of 
such  statements  being  a  demand  or  in  any  degree  partaking 
of  that  nature",  they  were  but  the  recitals  of  what  another  man 
had  said,  and  the  reply  of  appellee  before  quoted  was  a  very 
natural  one  to  make.  It  is  very  clear^  that  no  demand  was 
made,  nor  is  there  any  evidence  to  show  it  would  have  been 
unavailing.  Was  such  demand  necessary  before  bringing  this 
suit?  As  shown  by  the  evidence  the  appellee  was  an  innocent 
purchaser  of  the  plow  in  good  faith  and  for  value  from  one 
who  had  the  physical  possession  of  it  with  every  indicia  of 
actual  ownership.  This  being  true  appellee  did  not  acquire 
the  possession  wrongfully,  and  there  is  no  proof  of  an  actual 
conversion  of  the  property  by  appellee.  Hayes  v.  Mass.  L. 
Ins.  Co.,  125  111.  626.    Judgment  is  affii'med. 

Judgment  affi7*med. 


Andrew  W.  Metcalfe 

V. 

W.  P.  Bradshaw. 

Partnerships-Dissolution — Accounting, 

In  view  of  the  evidence  in  the  case  presented,  this  court  holds,  that  cer- 
tain commissions  received  by  one  of  two  partners,  were  not  the  receipts  of 
the  firm,  or  earnins^s  in  which  the  other  was  entitled  to  any  bhare,  or  for 
which  the  former  could  be  required  to  account 
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Appeal  from  the  C  iron  it  Court  of  Madison  County;  the 
Hon.  Alonzo  S.  Wildkeman,  Judge,  presiding. 

On  August  26,  1874,  Metcalfe  &  Bradshaw  formed  a  part- 
nership which  continued  until  December  15,  1885,  and  was 
then  dissolved  by  mutual  consent,  Metcalfe  retaining  posses- 
sion of  the  firm  books  of  account.  By  the  provisions  of  the 
written  articles,  the  parties  associated  themselves  together  for 
the  purpose  of  practicing  law  under  the  firm  name  of  Met- 
calfe &  Bradshaw,  for  the  term  of  five  years.  The  fir«t  year 
Metcalfe  to  take  two-thirds,  and  Bradshaw  one-third.  Second 
year  Metcalfe  to  take  three-fifths,  and  Bradshaw  two-fifths,  of 
the  receipts  of  the  firm,  and  thereafter,  until  the  dissolution 
of  said  partnership,  each  to  take  an  equal  share  of  the.  re- 
ceipts of  the  firm.  The  expenses  of  the  firm  to  be  paid  by 
each  in  proportion  to  his  share  of  the  receipts  of  the  firm. 
The  fourth  clause  is :  '•'  We,  and  each  of  us,  pledge  ourselves 
to  each  other  not  to  become  a  candidate  for  any  political 
oftice,  so  as  to  be  involved  in  politics  during  the  continuance 
of  the  firm,  unless  by  mutual  consent."  The  fifth  clause  is : 
"  We,  and  each  of  us,  do  premise  and  agree  to  give  our  time, 
our  talents  and  our  strengtli  to  the  prosecution  of  the  interest 
of  the  firm."  And  the  sixth  clause  provides:  ''Any  omis- 
sion to  keep  and  observe  the  promises  and  agreements  herein 
named  and  agreed  upon,  by  either  of  the  parties  hereto,  will 
justify  the  other  in  a  dissolution  of  the  partnership."  On 
October  8,  1889,  nearly  four  years  after  the  dissolution,  Met- 
calfe filed  his  bill  in  this  cause  against  Bradshaw,  setting  up 
the  fact  of  partnership  and  its  dissolution;  that  business  to  a 
large  amount  was  done  on  credit  by  said  firm  and  remained 
unsettled,  and  no  settlement  of  the  partnership  business  had 
been  made;  that  complainant  frequently  applied  to  defend- 
ant for  a  settlement  and  he  refused  to  make  any  and  had  col- 
lected a  large  amount  due  and  owing  the  firm  under  the  part- 
nership contract,  earned  by  the  members  of  said  firm,  and 
belonging  to  said  firm,  and  failed  to  place  the  same  in  the 
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partuerehip  books  of  account,  and  refuses  to  render  to  com- 
plainant any  account  of  the  partnership  moneys  received  by 
him;  that  upon  a  full  and  true  settlement  of  the  partner- 
ship accounts,  a  large  balance  will  appear  to  be  due  from  de- 
fendant to  complainant.  Prays  that  an  account  may  be  taken 
of  all  the  partnership  dealings  and  transactions,  and  that  the 
same  may  be  fully  adjusted,  and  the  rights  of  the  parties 
ascertained,  and  that  defendant  be  decreed  to  pay  what,  if 
anything,  shall  appear  upon  such  account  to  be  due  from  hira, 
and  for  further  relief  in  the  premises,  etc.  The  answer  of 
defendant  admits  the  partnership  and  its  dissolution  as  alleged, 
and  that  no  actual  settlement  by  an  account  taken  was  then 
had,  the  parties  agreeing  to  a  dissolution  by  a  tacit  under- 
standing; as  matters  then  stood  pecuniarily,  defendant  then 
believing  that  an  account  stated  would  show  a  balance  largely 
in  his  favor,  but  willing,  for  the  sake  of  peace  and  a  dissolu- 
tion, to  consider  that  each  had  received  what  he  was  entitled 
to  under  the  articles;  admits  many  debts  were  due  the  firm 
at  time  of  dissolution,  and  alleges  he  expected  to  share  in 
such  outstanding  debts,  and  that  complainant  carried  off  and 
retained  all  evidences  of  such  indebtedness  to  the  firm,  and 
collected  much  of  it,  as  defendant  has  been  informed  by 
clients  from  time  to  time  ;  denies  that  he  has  collected  one 
dollar  of  it,  or  received  any  of  the  collections  made  by  com- 
plainant ;  denies  that  complainant,  since  the  diesolution,  ever 
called  for  a  settlement,  or  pretended  defendant  was  indebted 
to  him  on  account  of  partnership  matters,  until  two  months 
since,  shortly  before  bill  was  filed,  he  first  spoke  about  it; 
that  defendant  then  inquired  what  there  was  of  their  partner- 
ship matters  he  complained  of,  that  defendant  had  not  pro[> 
erly  accounted  for,  and  complainant  replied  nothing  further 
than  that  during  the  partnership  defendant  had,  as  execut<^r 
of  the  wills  of  Charles  JR.  Bennett  and  John  Neudecker,  re- 
ceived commissions  as  such,  and  although  not  legally  liable  to 
complainant,  yet,  as  it  was  done  diwing  the  existence  of  the 
partnership,  he  ought  to  share  with  complainant,  but  whether 
he,  the  complainant,  would  ever  call  on  defendant  to  account 
for  said  commissions,  was  a  question ;  denies  receiving  any 
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moneys  for  the  firm  wliich  he  has  failed  to  place  on  the 
books,  or  account  for ;  allep^es  that  he  has  no  means  of  stating 
an  acconnt,  because  the  memorandums  and  partnership  books 
are,  and  ever  since  the  dissolution  have  been,  in  complain- 
ant's possession.  Replication  to  the  answer  was  filed,  and 
when  the  cause  came  on  to  be  heard,  the  f  olio  win  oj  stipulation 
in  writing  was  entered  into  and  filed : 

"  It  is  stipulated  and  agreed  by  and  between  counsel  that 
the  matters  contended  for  by  the  complainant  in  this  case  are 
limited  to  the  commissions  involved  in  three  certain  cases, 
namely,  in  Charles  R.  Bennett's  estate,  Theodore  Emraert's 
estate,  and  John  Neudecker's  estate,  with  tiie  understanding 
that  everything  outside  of  these  estates  in  the  partnership  has 
been  settled  by  and  between  them." 

The  cause  was  then  heard  and  the  court  found  said  com- 
missions were  not,  by  said  parties,  considered  and  treated  as 
profits  of  or  belonging  to  said  firm,  and  that  complainant  is 
not  entitled  to  have  of  and  from  the  defendant  an  account 
thereof.  The  court  decreed  that  the  bill  be  dismissed,  each 
party  to  pay  his  own  costs.  Tlie  complainant  appealed  and 
brings  the  record  to  this  court  for  review. 

Mr.  John  G.  Irwin,  for  appellant. 
Messrs.  Wise  &  MoNulty,  for  appellee. 

Green,  P.  J.  By  the  provisions  of  the  partnership  agree- 
ment each  partner  became  entitled  to  share  in  the  receipts  of 
the  firm,  less  the  expenses.  No  profits  from  any  other  source, 
derived  by  either  partner,  were  to  be  shared  or  accounted 
for  in  a  settlement  between  them  of  the  partnership  business. 
That  busfness  was  the  practice  of  the  law.  It  was  so  ex- 
pressed  in  the  agreement,  and  it  is  alleged  in  the  bill  that  no 
other  articles  or  instrument  was  ever  prepared  and  executed 
between  the  parties,  but  that  the  copartnership  was  carried  on 
in  pursuance  of  and  under  the  said  agreement  up  to  the  dis- 
solution thereof  December  15,  1885.  By  the  terms  of  the 
stipulation  under  which  the  cause  was  tried,  nothing  was  left 
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for  the  consideration  of  the  court  other  than  the  commis- 
sions received  by  Bradshaw  as  executor  of  two  estates  and 
administrator  of  a  third.  If  these  commissions  were  receipts 
of  the  firm,  appellant  was  entitled  to  a  share  thereof  and  to 
have  an  account  from  appellee,  otherwise  the  bill  was  prop- 
erly dismissed.  Appellant  contends  these  commissions  were 
receipts  of  the  firm,  to  a  share  of  which  he  was  legally 
entitled  as  a  partner,  and  this  is  denied  by  appellee. 

Tliere  is  nothing  in  the  articlesof  copartnership,  fairly  con- 
strued, supporting  appellant's  contention,  and  the  acts  and 
declarations  of  the  parties,  together  with  other  facts  and  cir- 
cumstances in  evidence,  clearly  indicate  the  commissions  were 
not  receipts  of  said  partnership  business  earned  by  tiie  firm, 
and  were  not  so  considered  and  treated  by  the  members 
thereof. 

The  Bennett  estate  was  settled  September  17,  1881,  more 
than  nine  years  prior  to  filing  the  bill  in  this  case.  The  £m- 
mert  estate  was  settled  Juno  3,  1882,  more  than  eight  years 
prior  to  tiling  said  bill,  and  the  Neudccker  estate  was  finally 
settled  December  21,  1885,  and  although  Metcalfe  knew  at 
the  times  when  Bradshaw  took  out  his  several  letters  testa- 
mentary and  of  administration  that  he  had  done  so,  and  knew 
that  he  was  acting  in  the  capacities  mentioned,  that  he  had 
received  these  commissions  and  they  amounted  to  several 
thousand  dollars,  yet  during  all  these  years  no  entry  was  made 
in  the  firm  books  of  such  receipts,  and  no  demand  was  made 
by  Metcalfe  for  any  share  thereof,  except  that  Bradshaw  testi- 
fied Metcalfe  came  to  him  September  1,  1889,  and  asked  him 
if  he  did  not  think  he  ought  to  divide  the  commissions  in  the 
Neudecker  estate,  and  he,  Bradshaw.  said  no,  and  that  he 
didn't  think  he  owed  him  anything;  that  Metcalfe  then  said, 
"  I don'tthink  youarelegally  liable,  but  morally  you ou2;ht  to," 
and  that  he,  Bradshaw,  replied,  "  I  shall  not  do  it;"  that  Met- 
calfe asked  him  a  few  days  afterward  in  the  court  room  if  he 
would  do  it,  and  he  said  no;  that  Metcalfe  then  said,  "  I  will 
sue  you,"  and  he  replied,  "  Go  ahead."  This  testimony  of 
Bradshaw  was  not  contradicted  and  he  denies  that  the  firm  had 
any  claims  in  or  to  these  commissions.     We  refrain  in   this 
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connection  from  discussing  the  method  adopted  by  appellant 
to  procure  the  selection  of  appellee  as  executor  of  Neudecker, 
together  with  the  motive  that  he  says  prompted  him  to 
accomplish  such  selection,  and  the  contradiction  of  his  testi- 
mony by  Eaton,  and  the  effect  of  his  acting  as  attorney  for 
the  estates  to  defeat  his  claim  to  any  part  of  the  said  commis- 
sions, and  hold  that,  independent  of  these  matters,  the  facts 
established  by  the  evidence  contradict  appellant's  theory  and 
defeat  his  claim.  Bradshaw  took  no  unfair  advantage  in 
accepting  the  positions  of  executor  and  administrator.  It  was 
not  done  secretly  but  openly,  with  the  knowledge  and  con- 
sent of  his  partner.  Acting  in  these  capacities  did  not  conflict 
with  the  interests  of  the  firm  or  interfere  with  its  business,  as 
we  understand  the  evidence.  The  fourth,  fifth  and  sixth 
clauses  of  the  partnership  agreement,  quoted  in  the  statement 
of  the  case,  do  not  prohibit  either  partner  from  doing  other 
business,  except  neither  is  to  become  a  candidate  for  office 
unless  by  mutual  consent,  and  each  is  to  give  his  time,  talents 
and  strength  to  the  prosecution  of  the  interest  of  the  firm, 
and  the  violation  of  these  provisions  by  either  party  will 
justify  the  dissolution  at  the  instance  of  the  other  party.  In 
the  absence  of  any  inhibition  forbidding  it,  Bradshaw  had  the 
right  to  act  as  executor  and  administrator  and  receive  and  ap- 
propriate to  his  own  use  said  commissions.  In  Parsons  on 
Partnership,  Sec.  "6,  Par.  2,  Chap.  7,  it  is  said,  ''  It  is  prob- 
ably not  true  in  fact  that  the  majority  of  partners  confihe 
themselves  absolutely  and  exclusively  to  partnership  business, 
or  that  it  is  expected  or  necessary  that  they  should." 

This  is  coupled  with  the  condition  that  one  partner  can  not, 
without  the  consent  of  the  others,  embark  in  a  business  that 
manifestly  conflicts  with  the  interests  of  the  firm,  and  he  can 
not  clandestinely  use  the  partnership  property  or  funds  for 
his  own  private  advantage  without  being  required  to  account 
to  his  copartners  for  the  property  or  funds  thus  used,  and  for 
the  profits  made.     6  Wait's  Actions  and  Defenses,  125. 

The  same  doctrine  above  stated  is  announced  in  cases  cited 
by  appellee-  Wheeler  v.  Sage,  1  Wall.  (U.  S.)  628,  and  other 
authorities. 
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Applying  the  law  as  we  believe  it  to  be,  to  the  evidence 
disclosed  by  this  record,  we  reach  the  same  conclusion  arrived 
at  by  the  trial  court,  that  the  commissions  were  not  tlie 
receipts  of  the  firm,  or  earnings  in  which  complainant  was 
entitled  to  any  share,  or  for  which  defendant  could  be 
required  to  account,  and  the  bill  was  properly  dismissed. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 

Decree  ajfinned. 


ir-Bs      Toledo,  St.  Louis  &  Kansas  City  Railroad  Com- 

H5»  150 
43    282,  PANY 

43    292  "V. 

RosANNA  Bailey,  Administratrix. 

Master  and  Servant — Negligence  of  Master — Machinery — Defects  in — 
yotice. 

1.  It  is  a  question  of  fact  for  the  jury  to  determine  in  a  personal  injury 
case  whether  or  not  the  person  injured  knew  at  the  time  he  went  to  work 
at  the  machine  at  which  he  was  working:  when  killed  that  it  was  defective 
and  unsafe,  and  with  such  knowledge,  voluntarily  incurred  the  peril  of 
operating  it,  and  whether  or  not  he  was  in  the  exercise  of  ordinary  care  for 
his  own  safety  at  the  time  of  the  injury. 

2.  In  such  case,  evidence  going  to  show  that  the  defendant's  employes, 
regarded  the  same  to  be  unsafe,  is  admissible. 

3.  In  an  action  brought  by  the  administratrix  of  a  railroad  employe  to 
recover  for  his  death,  the  same  being  alleged  to  have  been  caused  through 
its  negligence  in  placing  him  at  work  with  a  defective  engine,  this  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for  the 

plaintiff.    ' 

4.  The  antecedents  of  a  witness  are  a  proper  subject-matter  of  inquiry 
upon  cross-examination,  and  a  ruling  allowing  such  cross-examination,  but 
disallowing  undue  prolixity,  is  proper. 

[Opinion  filed  June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  E.  Bureoughs,  Judge,  presiding. 
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Messrs.  11.  A.  Neal,  Messick  &  'Ehoads,  and  Clarence 
Bbown,  for  appellant. 

Messrs.  Jahes  M.  Hay  and  6.  H.  Oanby,  for  appellee. 

Gbeen,  p.  J.  This  action  on  the  case  was  brought  by  the 
administratrix  of  the  deceased  Barrett's  estate  under  the  statute 
to  recover  damages  for  his  death  alleged  to  have  resulted  from 
appellant's  negligence.  A  verdict  against  appellant  was  re- 
turned for  $3,000  damages.  Judgment  for  this  sum  and  costs 
of  suit  was  entered,  and  the  defendant  took  this  appeal.  The 
negligence  charged  in  plaintiff's  declaration  is, ''  that  defendant 
carelessly  and  negligently  furnished  an  engine  that  was  old, 
worn  out,  insecure  and  wholly  unfit  for  use;  that  the  boiler 
was  defective,  the  iron  being  weak  and  much  deteriorated  in 
strength;  that  the  boiler  was  corroded  and  crystalized  about 
the  seams,  and  in  other  places;  the  flues  therein  were  defect- 
ive and  in  bad  and  unsafe  condition,  and  the  boiler  leaky;  that 
the  rods  in  said  boiler  were  old,  rusty,  and  some  of  them 
broken,  and  the  nuts  gone;  that  the  safety  valves  regulating 
the  pressure  of  steam  on  said  boiler  and  the  escape  thereof 
were  out  of  order,  and  would  not  perform  their  functions,  and 
the  steam  gauge  on  said  locomotive  was  defective  and  would 
not  register  and  indicate  the  amount  of  steam  pressure  on  said 
boiler;  that  while  Michael  Barrett  was  driving  said  engine 
.witb  all  due  care,  said  engine  by  reason  of  said  defects  and 
imperfections  exploded,  killing  said  Barrett;  that  he  left  him 
surviving  two  daughters  under  the  age  of  eighteen  years. 
The  deceased,  Michael  Barrett,  during  the  three  or  four 
mouths  next  precedins:  his  death  was  employed  by  appellant 
as  night  hostler;  his  duty  was  to  attend  to  the  engines,  put 
them  in  the  round  house  and  have  them  ready  when  called  for, 
so  far  as  firing  up  and  putting  water  in  the  boiler  was  con- 
cerned. In  the  early  part  of  September,  1890,  his  employ- 
ment was  changed  to  that  of  machinist  helper,  and  if  needed 
it  was  his  duty  to  act  as  an  extra  engineer.  On  the  13th  of 
said  month,  Neff,  the  regular  engineer  in  charge  of  appellant's 
engine  No.  95,  and  running  it  during  the  morning  of  that  day, 
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did  not  wish  to  work  in  the  afternoon  and  so  informed  Riegel, 
the  foreman  in  charge  of  engineers.  Kiegel  thereupon  de- 
rected  Barrett  to  take  said  engine  and  run  it  during  the  after- 
noon. In  obedience  to  this  order  the  latter  took  the  engine 
after  dinner,  ran  it  for  about  an  hour  and  a  half,  when  the 
boiler  exploded,  and  thereby  Barrett  was  so  injured  that  death 
resulted.  Barrett  left  him  surviving  two  daughterSj  both 
minors,  dependent  upon  him  for  support.  Several  grounds  for 
reversal  are  presented  and  insisted  upon  on  behalf  of  appellant. 
First,  that  the  proof  does  not  establish  the  following  facts  es- 
sential to  the  maintenance  of  this  suit,  viz.:  The  defective  con- 
dition of  the  boiler  and  appliances  substantially  as  averred,  and 
injury  resulting  by  reason  thereof.  Notice  to  defendant,  act- 
ual or  constructive,  of  such  defective  condition,  and  that  de- 
ceased was  in  the  exercise  of  ordinary  care  as  averred.  If  the 
jury  believed  the  testimony  of  McAdoo,  Shaw,  Harrigan, 
James  Clavin,  Michael  Clavin,  Eugene  Wright  and  Charles 
McGlynn,  the  proof  was  suflScient  to  support  the  material 
averments  that  engine  No.  95  was  insecure,  much  worn,  and 
in  bad  repair,  the  boiler  leaky,  that  the  safety  valves  regulating 
the  steam  pressure  and  designed  to  let  the  steam  escape 
when  it  exceeded  the  amount  that  might  bo  safely  employed 
would  not  work  and  were  practically  useless,  the  steam  gauge 
was  out  of  order,  many  of  the  stay  bolts  attached  to  the 
boiler  had  been  broken  off  for  quite  a  length  of  time, 
the  injectors  were  in  bad  order  and  would  not  inject  water 
into  the  boiler;  in  short,  the  evidence  on  behalf  of  plaintiff 
clearly  established  the  fact  that  defendant  was  guilty  of  cul- 
pable negligence  in  furnishing  an  engine,  boiler  and  appliances 
unsafe  and  unfit  for  use  and  directing  the  deceased  to  operate 
the  same.  If  in  connection  with  this  evidence  the  evidence 
for  the  defendant  is  considered,  a  conflict  arises,  but  In  our 
judgment  even  then  the  weight  of  the  testimony  supports  the 
charge  of  negligence  as  averred.  There  is  also  evidence  to 
show  both  constructive  and  actual  notice  to  defendant  of  the 
defective  condition  of  engine  No.  95.  It  had  been  in  such 
condition  during  so  long  a  time  that  Eiegel,  defendant's  serv- 
ant, whose  duty  it  was  to  examine  it  and  look  after  machinery 
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and  the  repair  thereof,  must  have  known,  had  he  exercised 
ordinary  care,  that  it  was  unsafe  and  unlit  for  use.  He  was 
also  notified  of  these  defects,  if  the  testimony  of  several  wit- 
nesses for  plain tiflE  is  to  be  believed.  It  was  a  question  of 
fact  for  the  jury  to  determine  from  the  evidence  whether  or 
not  the  deceased  knew  at  the  time  he  took  the  engine  in  obedi- 
ence to  Rei^el'g  order  that  it  was  defective  and  unsafe,  and 
with  such  knowledge  voluntarily  incurred  the  peril  of  oper- 
ating it,  and  whether  or  not  he  was  in  the  exercise  of  ordinary 
care  for  his  own  safety  at  the  time  he  was  injured.  It  is  in- 
sisted on  behalf  of  appellant  that  such  knowledge  by  deceased 
must  be  inferred  from  the  fact  he  worked  as  night  hostler,  or  as 
we  have  before  stated,  and  also  operated  the  engine  on  several 
occasions,  and  furthermore,  because  he  admitted  such  knowl- 
edge by  saying  to  Shaw  a  few  days  before  the  explosion,  the 
engine  was  unsafe  because  the  stop  valve  (safety  valve)  was 
out  of  order  and  it  would  blow  up.  The  duties  of  deceased 
as  night  hostler  did  not  require  him  to  inspect  the  boiler  and 
appliances  and  see  that  they  were  safe  and  fit  for  use,  nor  in 
the  performance  of  such  duties  would  he  necessarily  discover 
all  the  defects  in  the  same.  The  evidence  does  not  show  very 
satisfactorily  how  often  he  had  operated  the  engine,  or  to  what 
extent,  before  ho  was  killed,  and  the  jury  could  fairly  infer 
he  acquired  but  little  knowledge  of  its  defect  in  that  manner. 
His  remark  to  witness  Shaw  a  short  time  before  his  death  also 
indicated  the  only  defects  he  was  aware  of  were  in  the  safety 
valve  and  steam  gauge,  and  after  he  had  said  this  and  before 
he  took  charge  of  the  engine  by  Reigel's  order,  Shaw  in- 
formed him  he  had  remedied  these  defects  the  best  he  could. 
Deceapcd  had  aright  to  rely  on  this  information,  and  assume 
that  the  engine  furnished  him  was  in  reasonably  safe  and  fit 
condition  for  u.se.  The  jury  could  properly  find  from  the 
evidence  that  deceased  was  not  guilty  of  contributory  negli- 
gence. 

We  think  also  the' evidence  justifies  the  conclusion  that  by 
reason  of  the  defective  safety  valve,  steam  gauge,  stay  bolts 
and  boiler,  the  explosion  occurred  and  the  death  of  Barrett 
resulted.     It  is  said  the  court  erred  in  admitting  the  testimony 
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of  Shaw  to  prove  that  the  employes  of  defendant  in  the  jard 
regarded  this  engine  unsafe,  and  that  it  was  so  reputed  to  be 
among  them.  We  suppose  this  evidence  was  admitted  to  show 
the  defective  and  dangerous  condition  was  so  notorious,  that 
defendant's  servants  having  charge  of  its  engines  and  the  keep- 
ing of  the  same  in  repair  knew,  or  in  the  exercise  of  reason- 
able diligence  and  precaution  ought  to  have  known,  that  engine 
No.  95  was  not  safe.  In  cases  of  this  character  such  evidence 
has  been  held  to  be  relevant  and  proper.  C.  &  A.  K.  R.  Co. 
v.  Shannon,  43  111.  343.  Error  is  assigned  also  for  the  ruling 
of  the  court  in  cross-examination  of  plaintifi's  witness,  James 
Clavin.  We  find  no  reversible  error  in  this.  The  antece- 
dents of  a  witness  are  a  proper  subject-matter  of  inquiry  on  his 
cross-examination  and  the  ruling  of  the  court  below  did  not 
unduly  abridge  such  inquiry,  but  merely  forbids  needless  pro- 
lixity. No  other  of  the  objections  made  on  behalf  of  appel- 
lant to  the  admission  of  evidence  are  tenable.  The  first  in- 
struction given  on  behalf  of  plaintiff  is  complained  of;  by  it 
tbe  jury  were  informed  that  if  they  believed  from  the  evi- 
dence plaintiff  had  proven  all  the  material  averments  of  her 
declaration  by  a  preponderance  of  the  evidence,  they  should 
render  a  verdict  for  plaintiff;  the  criticism  is  that  this  instruc- 
tion leaves  the  jury  to  determine  what  are  the  material  aver- 
ments in  the  declaration,  and  thereby  decide  a  question  of  law. 
The  jury  were  not  misled  or  misdirected  by  this  instruction. 
It  was  given  together  with  six  instructions  for  defendant,  fully 
informing  the  jury  what  the  material  averments  were  and  the 
necessity  of  proving  all  of  them  before  plaintiff  would  be 
entitled  to  recover,  and  these  six  instructions  state  fully  and 
most  favorably  every  legal  principle  applicable  to  the  facts 
contained  in  defendant's  refused  instructions.     The  judgment 

is  affirmed. 

Judgment  affi7'vied. 
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Louisville,  Evansville  &  St.  Louis  Consolidated     

Railroad  Company  ise  iS' 

V. 

Isaac  W.  Dulaney. 

Bailroads — Negligence  of—Injm*y  to  Stock — Failure  to  Fence — Uog — 
Con  tributory   Neg Jigence — Eviden ce. 

1.  The  D)ere  fact  that  the  owner  of  stock  allowed  the  Rame  to  run  at 
lar^re,  contrary  to  law,  and  it  is  injured  by  a  railroad  train  upon  an  unfenced 
Tight  of  way.  the  law  requiring:  the  same  to  be  fenced,  will  not  bar  a  recov- 
ery, where  the  company^s  servants  failed  to  use  reasonable  care  and  pre- 
caution, under  all  the  circumstances  of  the  case,  to  avoid  the  injury. 

2.  In  the  case  presented,  this  court  holds  that  the  evidence  justified  the 
jury  in  finding  defendant's  enfifineer  guilty  of  such  gross  and  wilful  negli- 
gence as  warranted  a  verdict  for  the  plaintiff,  notwithstanding  the  fact 
that  he  allowed  his  animal   to  run  at  large. 

3.  This  court  holds  as  erroneous,  the  failure  to  exclude  a  remark  made 
by  the  plaintiff  while  testifying,  its  substance  being  that  domestic  nnimals 
were  allowed  to  run  at  large  in  his  township,  there  being  no  stock  law,  for 
the  reason  that  it  was  not  the  best  evidence  to  prove  the  fact. 

[Opinion  filed  June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  Jefferson  County;  the 
Hon.  E.  D.  YouNGBLOOD,  Judge,  presiding. 

Mr.  C.  H.  Patton,  for  appellant 

Mr.  G.  B.  Leonard,  for  appellee. 

GttEEN,  p.  J.  This  suit  was  commenced  by  appellee  before 
a  justice  of  the  peace  to  recover  from  appellant  the  value  of  a 
hog,  whose  death  resulted  from  being  struck  by  the  engine  of 
appellant.  The  cause  was  tried  in  the  Circuit  Court  on  a]) peal 
from  the  justice  court;  a  verdict  in  favor  of  plaintiff  for 
twenty  dollars  damages  was  returned;  defendant's  motion  for 
a  new  trial  was  overruled,  judgment  was  entered  on  the  ver- 
dict, and  defendant  took  this  appeal.     It  is  conceded  that  the 
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animal  belonged  to  appellee  and  was  saffercd  to  run  at  lar^c; 
that  it  was  struck  by  appellant's  engine,  and  so  injured  that 
it  could  not  recover,  and  was  then  killed  by  the  section  hands 
employed  by  appellant;  that  appellee  was  damaged  at  least 
ten  dollars  by  its  loss,  and  that  ten  dollars  is  a  reasonable  fee 
for  the  services  of  his  attorney  in  trying  the  cause.  But  on 
behalf  of  appellant  it  is  insisted  the  court  erred  in  not  exclud- 
ing this  remark  made  by  appellee  while  testifying  on  his  own 
behalf:  ''  There  is  one  other  thing  I  might  state.  Domestic 
animals  are  allowed  to  run  at  large  in  our  township;  we  have 
no  stock  law."  This  was  not  the  best  evidence  to  prove  that 
fact,  and  it  was  error  to  admit  it,  but  in  the  view  we  take  of 
the  case  we  ought  not  to  reverse  the  judgment  on  this  account. 
Under  the  other  facts  proven,  the  plaintiflf's  right  to  recover 
would  not  be  defeated,  even  if  the  statute  had  not  been  sus- 
pended and  animals  could  not  lawfully  run  at  large  in  said 
township.  It  is  next  urged  on  behalf  of  appellant  that 
appellee  was  guilty  of  such  contributory  negligence  in  siiflfer- 
ing  his  hog  to  run  at  large,  as  to  bar  his  right  to  recover,  and 
T.  W.  &  W.  Ry.  Co.  V.  Barlow,  71  111.  640;  C.  &  A.  R  R. 
Co.  V.  Rice,  71  111.  567;  T.  W.  &  W.  Ry.  Co.  v.  Spangler, 
71  111.  568;  Ewing  v.  C.  &  A.  R.  R.  Co.,  72  III.  25,  and 
P.  P.  &  J.  R  R  Co.  v.  Champ,  75  111.  577,  are  cited  in 
8up]>ort  of  this  contention.  In  the  first  case  it  is  said  the 
animal  was  running  at  large  in  violation  of  the  statute  and 
was  unlawfully  upon  de'fendant's  right  of  way;  that  in  such 
case  defendant  was  not  in  general  liable,  unless  its  servants 
after  they  discovered  the  animal  was  in  danger,  might  by  the 
exercise  of  proper  care  have  prevented  the  injury.  In  the 
next  case  the  facts  were  that  a  team  of  horses  ran  away  and 
got  on  the  railroad  track  within  the  limits  of  an  incorporated 
town  at  a  place  where  the  defendant  was  not  required  to  fence, 
and  were  injured  without  negligence  of  its  servants  in  charge 
of  its  train,  and  no  evidence  was  introduced  on  the  question 
of  the  value  of  the  horses.  For  these  reasons  judgment  was 
reversed.  In  the  fourth  case  it  was  held  the  injury  occurred 
in  a  village,  at  a  place  defendant  was  not  bound  to  fence  or 
maintain  cattle   guards.     In  the  next  case  it  is  held,  the  fact 
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that  the  owner  of  stock  permits  it  to  run  at  large  in  violation 
of  the  statute  does  not  relieve  a  railroad  company  from  the 
duty  to  fence  its  road  or  from  liability  for  stock  injured  in 
consequence  of  its  failure  to  do  so.  That  it  is  not  sufficient 
to  charge  plaintiff  with  contributory  negligence  in  a  suit 
against  a  railroad  for  injury  to  stock,  to  show  that  the  owner 
permitted  it  to  run  at  large.  But  it  must  appear  he  did  so 
under  such  circumstances  that  the  natural  and  probable  con- 
sequence would  be  that  the  stock  would  go  on  the  track  and 
be  injured.     It  is  a  question  of  fact  for  the  jury. 

In  the  last  case  cited  it  was  held  that  although  plaintiff  was 
guilty  of  contributory  negligence  by  his  unlawful  act  in  turn- 
ing his  horse  upon  the  common,  when  he  knew  it  could  get 
on  defendant's  railroad  track,  this  fact  did  not  relieve  defend- 
ant from  the  duty  of  exercising  proper  care  and  reasonable 
precaution  to  avoid  the  accident.  On  this  branch  of  the  case, 
on  behalf  of  appellee,  some  of  the  cases  cited  by  appellant 
are  relied  upon  to  support  the  converse  of  said  contention, 
and  Cairo,  etc.,  Ry.  Co.  v.  Woolsey,  85  111.  370;  T.  P. 
&  W.  Ey.  Co.  v.  Logan,  71  111.  191,  and  P.  K.  I.  &  St.  L. 
K.  R  Co.  V.  Irish,  72  111.  404,  are  also  cited.  These  cases 
are  all  in  point,  and  in  the  last  one  it  is  held,  the  law  pro- 
hibiting domestic  animals  from  running  at  large,  in  force  Octo- 
ber 1,  1872,  does  not  repeal  or  nullify  any  of  the  provisions 
of  the  act  of  February  14,  1855,  requiring  railroad  com- 
panies to  fence  their  roads;  and  in  suits  to  recover  for  stock 
killed,  it  is  a  question  of  fact  for  the  jury  to  determine  from 
all  the  cirqumstances  in  evidence,  whether  the  act  of  the 
owner  in  permitting  his  animal  to  run  at  large,  in  violation  of 
the  law,  is  contributory  negligence.  We  understand  the  rule 
to  be,  as  announced  in  such  of  these  cases  cited  as  are  ]^erti- 
nent  here,  that  the  mere  fact  that  the  owner  of  stock  injured 
by  a  railroad  train,  and  which  entered  the  right  of  way  at  a 
place  the  road  was  required  to  fence,  and  was  not  fenced, 
suffers  said  stock  to  run  at  large  contrary  to  law,  does  not  bar 
his  right  to  recover,  but  other  facts  and  circumstances  must 
be  shown;  and  furthermore,  it  must  appear  the  defendant's 
servants  used  reasonable  care  and  precaution,  under  all  the 
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circumstances  surrounding  them  at  the  time  of  the  injury,  to 
avoid  the  accident,  before  the  owner  can  be  found  guilty  of 
such  contributory  negligence  as  would  defeat  his  suit  We 
are  satisfied,  after  an  examination  of  the  record,  the  jui-y 
properly  found  against  appellant's  defense  of  contributory 
negligence.  In  our  judgment  the  evidence  justified  the  jury 
in  finding  defendant's  engineer  guilty  of  such  gross  and  wil- 
ful negligence,  resulting  in  the  injury  complained  of,  as  war- 
ranted a  verdict  for  appellee,  notwithstanding  the  fact  he 
permitted  his  animal  to  run  at  large. 

It  appears  from  the  evidence  that  appellant's  train  was  run- 
ning east  through  the  village  of  Bluford  at  a  speed  of  twenty- 
five  or  thirty  miles  an  hour,  toward  a  highway  crossing  dis- 
tant about  a  quarter  of  a  mile  from  the  platform  of  the  village 
depot;  that  for  this  distance  the  track  was  straight  and  the 
hog  was  seen  walking  on  it,  east  of  the  crossing,  by  persons  at 
or  near  the  platform,  as  the  train  passed  them.  The  engineer 
could  then  have  seen  the  animal  on  the  .track  had  he  looked 
ahead,  as  it  was  his  duty  to  do.  Instead  of  doing  this,  he  was 
looking  around  in  another  direction  as  the  train  passed  the 
depot,  and  it  had  run  within  sixty  feet  of  the  hog  before  he 
saw  it.  It  was  then  too  late  to  stop  the  train  and  avoid  the 
accident.  He  testified  to  this  and  no  reason. is  shown  for  his 
omission  to  perform  a  duty  so  necessary  and  important.  This 
wilful  negligence  and  the  neglect  of  appellant  to  fence  its 
road  as  required  by  law,  caused  the  injury  complained  of  and 
damage  to  appellee,  for  which  appellant  was  legally  liable. 
The  allowance  of  the  attorney's  fee  is  objected  to  for  the 
alleged  reason  that  the  injury  was  not  the  result  of  the  failure 
to  fence.  The  greater  weight  of  evidence  shows  the  animal 
was  struck  and  injured  outside  of  the  village  limits,  east  of 
said  crossing,  at  a  place  where  the  law  required  appellant  to 
fence  its  road.  It  further  appears  there  was  no  fence  main- 
tained for  some  distance  each  side  of  the  crossing  along  the 
right  of  way,  and  at  the  time  of  the  injury  there  was  snow  on 
the  crossing,  which  had  not  been  disturbed,  and  the  tracks  of 
the  hog  were  found  only  in  the  railroad  track  each  side  of 
and  over  the  crossing,  indicating  that  the  animal  had  entered 
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the  right  of  way  at  a  place  west  of  the  crossing-,  where,  by  law, 
appellant  was  required  to  fence  but  had  not  done  so,  and  by 
reason  of  this  neglect  the  animal  got  upon  the  railroad  track 
and  was  struck  and  injured  by  the  engine  of  appellant.  In- 
structions numbered  one,  two,  three  and  five,  which  the  court 
was  requested  to  give  on  behalf  of  defendant,  were  properly  re- 
fused. Number  one  omits  any  mention  of  tlie  engineer's  neg- 
lect to  look  ahead  of  his  train,  and  would  have  misled  the 
jury.  Number  two  and  number  three  announced  incorrect 
proposition^  of  law  under  the  facts  proven.  Number  four 
merely  stated  the  fact  that  no  legal  evidence  had  been  intro- 
duced showing  that  plaintiff's  hog  was  lawfully  running  at 
large.  We  hold  it  to  be  immaterial  in  this  case  whether  or 
not  the  animal  was  lawfully  permitted  to  run  at  large,  hence 
it  was  not  error  to  refuse  this  instruction.  Instructions  were 
given  for  defendant  which  do  not  appear  in  the  abstract,  cov- 
ering all  the  material  points  contained  in  the  refused  instruc- 
tion number  five,  and  more  favorable  to  appellant  than  it  was 
entitled  to.  We  find  no  error  requiring  the  reversal  of  this 
judgment  and  it  is  al£rmed. 

Judgment  affirmed. 


"43    301 

S.  I.  Davis  -^^^ 

V. 

John  Mann  and  Henry  Mann. 

Negoiiahle  Instrument 8  —  Note  —  Limitations  —  Payments  —  Practice — 
Principal  and  Surety, 

1.  A  new  trial  should  not  be  granted   upon  the  ground  of  newly  dis- 
covered evidence,  the  same  being  merely  cumulative  in  character. 

2.  A  promise  by  a  surety  on  a  note  to  pay  the  same  in  whole  or  in  part 
must  be  in  writing  in  order  to  take  it  out  of  the  statute  of  limitations. 

3.  If  part  payment  is  relied  upon  it  only  operates  as  to  the  one  making 
or  contributing  thereto. 

[Opinion  filed  June  21,  1892.] 

APPEAL  from  the   Circuit  Court  of  Perry  County;    the 
Hon.  Benjamin  W.  Pope,  Judge,  presiding. 
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Mr.  S.  n.  Rkid,  for  appellant. 

Messrs.  Fountain  &  Spilman,  for  appellees. 

Sample,  J.  This  suit  was  brought  by  the  appellant  on  a 
note  given  by  Henry  Mann,  as  principal,  and  John  Mann,  as 
surety,  of  date  April  14,  1876,  for  the  sum  of  $200,  due  six 
months  after  date.  Henry  Mann  was  defaulted.  John  Mann, 
the  surety,  pleaded  the  statute^of  limitations.  Issue  was  joined 
on  this  plea  and  trial  had  before  a  Jury,  who,  after  the  evi- 
dence was  all  heard,  were  instructed  to  find  for  the  defendant 
It  is  of  this  instruction  and  the  verdict  thereunder  of  which 
the  appellant  complains. 

The  evidence,  in  brief,  was  to  the  effect  that  the  principal 
on  the  note,  Henry  Mann,  had  made  two  payments  thereon, 
which,  as  to  him,  took  the  note  out  of  the  statute  of  limitations; 
that  John  Mann,  the  surety,  had  neither  made,  induced  nor 
contributed  to  either  payment,  and  neither  had  he  made  any 
promise  in  writing  to  pay  the  note  or  any  part  thereof.  If 
a  promise  is  relied  upon  to  take  the  note  out  of  the  statute  of 
limitations,  under  our  statute,  it  must  be  in  writing. 

There  was  not  a  scintilla  of  evidence  to  show  such  a  prom- 
ise. If  payment  is  relied  upon,  then  it  only  operates  as  to  the 
one  making  or  contributing  to  the  payment.  This  question 
has  been  exhaustively  considered  in  the  case  of  Kallenbach  v. 
Dickinson,  100  111.  427,  which,  in  its  facts,  is  on  "  all  fours  " 
with  the  one  now  in  hand.  The  court  did  not  commit  error 
by  instructing  the  jury  to  find  for  the  defendant,  as  there  was 
no  evidence  upon  which  a  verdict  for  the  plaintiff  could  have 
been  sustained.  There  was  no  error  in  refusing  to  grant  a 
new  trial  on  the  strength  of  the  newly  discovered  evidence. 
It  would  only  have  been  cumulative  in  its  effect  and  for  the 
reasons  above  stated,  therefore  could  not  have  changed  the 

result.     The  judgment  is  affirmed. 

Judgment  affirmecL 
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^  jm    ml 

Henry  J.  Decker. 


Sales — Warranty — Breach — Principal  and  Surety — Jurisdiction. 

1.  A  plea  in  abatement  to  the  jurisdiction  of  the  court  by  a  defendant 
in  a  given  case,  made  after  full  appearance  by  bim,  is  unavailing. 

2.  No  action  can  be  maintained  by  a  surety  on  a  warranty  to  bis  princi- 
pal. 

tj.  In  an  action  brought  to  recover  for  an  alleged  breach  of  warranty  of 
certain  harvesters,  this  court  holds,  in  view  of  the  evidence,  that  the  judg- 
ment for  the  plaintiff  can  not  stand. 

[Opinion  filed  June  21, 1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Benjamin  R.  Burbouobs,  Judge,  presiding. 

Messrs.  Turner  &  Holder,  for  appellant. 

A  defendant  must  be  sued  in  the  county  where  he  resides 
or  may  be  found,  except  in  local  actions  or  where  there  is 
more  than  one  defendant,  when  the  suit  may  be  brought  in 
any  county  where  one  resides.     Sec.  2,  Practice  Act. 

An  incorporated  company  may  be  served  with  process  by 
leaving  a  copy  thereof  with  its  president,  if  he  can  be  found 
in  the  county  in  which  the  suit  is  brought;  if  he  shall  not  be 
found  in  the  county,  then  by  leaving  a  copy  of  the  process 
with  any  clerk,  secretary,  superintendent,  general  agent, 
cashier,  principal,  director,  engineer,  conductor,  station  agent, 
or  any  agent  of  said  com|'any  found  in  the  county.  Sec.  5  of 
Practice  Act. 

A  mere  traveling  salesman  is  not  such  an  agent  as  is  con- 
templated in  the  statute. 

An  agent  is  one  who  undertakes  to  transact  some  business 
or  lo  manage  some  affair  for  another,  by  the  authority  and 
on  account  of  the  latter,  and  to  render  an  account  of  it.  A 
factor,  broker   or   attorney  is  an  agent,  yet  it  would   not   bo 
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contended  for  a  moment  that  service  on  either  a  factor,  broker 
or  attorney  would  be  a  good  service  under  the  statute. 

Service  of  process  upon  an  agent  apj)ointed  by  a  corpora- 
tion, whose  business  is  simply  to  make^ales,  will  not  give  the 
court  jurisdiction  of  the  corporation,  such  person  not  being 
an  agent  of  the  corporation  in  tlio  sense  of  the  statute.  The 
Union  Pae.  R.  Co.  v.  Miller,  87  111.  45;  Mid.  Pac.  R.  Co.  v. 
McDermid,  91  Id.  170. 

The  court  erred  in  sustaining  demurrer  to  plea  in  abate- 
ment. 

The  right  to  an  action  upon  a  breach  of  warranty  is  per- 
sonal to  the  buyer.  Therefore,  one  who  is  surety  for  the 
])rice  can  not  maintain  an  action  on  the  warranty  to  the  buyer. 
Benj.  pn  Sales,  1156  and  note;  Marsh  v.  Low,  55  Ind.  271; 
Barbour  on  Parties,  40. 

Messrs.  James  M.  Hat  and  Charles  P.  Knispel,  for  ap- 
pellee. 

1.  Tlie  authorities  cited  by  appellant  for  the  purpose  of 
showing  want  of  proper  service  do  not  apply;  these  were 
cases  of  foreign  corporations  not  doing  business  in  this  State, 
nor  having  property  in  the  State,  nor  an  agent  residing  in  the 
State.  In  this  case  tlie  service  was  pursuant  to  the  statute. 
But  for  another  reason  the  demurrer  to  the  plea  was  properly 
sustained.  A  general  appearance  was  entered  by  defendants 
on  May  21,  1888,  by  filing  a  motion  for  a  list  of  particulars. 
The  plea  in  abatement  was  not  filed  until  nearly  a  year  after- 
ward, viz.,  May  4,  1889.  By  an  ingenious  arrangement  appel- 
lant's counsel  changed  the  appearance  on  the  face  of  record. 
The  papers  copied  into  the  record  show  conclusively  the  true 
facts,  both  in  the  captions  and  the  file  marks  of  the  respective 
papers,  viz.;  Motion,  May  term,  1888;  plea,  May  term,  1889. 

After  a  defendant  interposes  a  motion  or  enters  a  general 
appearance,  he  can  not  plead  in  abatement  or  to  the  juris- 
diction. Ilolloway  v.  Freeman,  22  III.  197;  Easton  v.  Altum, 
1  Scam.  250;  Cook  v.  Yarwood,  41  111.  115;  Vanderbilt  v. 
Johnson,  3  Scam.  48;  Ellis  v.  Sisson,  96  111.  105. 

2.  The  letters  were  properly  introduced  in  evidence.    They 
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were  the  basis  of  the  new  agreement  made  between  the 
parties  hereto,  and  if  not  shown  us  or  delivered  to  us,  how 
could  we  have  acted  upon  the  propositions  of  appellant  ? 

The  doctrine  of  privileged  communications  does  not  extend 
to  and  excuse  an  attorney  from  testifying  in  regard  to  an 
agreement  for  settlement  made  by  him  with  the  opposite 
party,  at  the  request  of  his  client.  Thayer  v.  McEwen,  4  111. 
App.  416. 

3.  The  admission  of  Knisp'el's  evidence  can  not  be  assigned 
for  error.  The  court  may,  in  its  discretion,  at  any  time  before 
argument,  permit  either  party  to  introduce  evidence  in  chief, 
nor  can  error  be  assigned  on  the  admission  of  such  evidence. 
C.  F.  R  &  B.  Co.  v.  Jameson,  48  111.  281;  Wilborn  v.  Odell, 
29  111.  456;  Mauzy  v.  Kinzel,  19  111.  App.  571. 

4.  It  is  a  general  and  well  established  rule  that  an  action 
for  damages  lies  in  every  case  of  a  breach  of  promise  made  by 
one  man  to  another  for  a  good  and  valuable  consideration. 
Benj.  on  Sales,  2d  Ed.,  Sec.  897. 

The  case  was  tried  under  the  stipulation,  etc.,  that  the 
plaintiff  may  introduce  in  evidence  under  his  declaration  any 
evidence  that  might  be  introduced  if  properly  averred.  Ap- 
pellant left  out  of  the  abstract  the  important  words  "  that 
might  be  introduced."  Under  this  stipulation  we  certainly 
proved  clearly  a  distinct  and  separate  contract  with  Henry  J. 
Decker,  for  a  good  and  valuable  consideration,  paid  by  Henry 
J.  Decker,  a  substitution  as  we  may  say,  of  Henry  J.  for 
Jacobs  payment  by  Henry  J.  Decker  of  the  consideration,  and 
breach  of  contract  by  Kingman  &  Co. 

Green,  P.  J.  Appellee  brought  this  suit  against  appel- 
lant to  recover  damages  for  an  alleged  breach  of  warranty  of 
two  Empire  harvesters.  The  declaration  as  finally  amended 
consisted  of  three  special  counts,  and  the  consolidated  com- 
mon counts.  The  first  count  charged  a  breach  of  warranty  to 
Jacob  Decker,  as  purchaser  and  maker  of  the  note,  for  the 
price  of  said  machine,  which  note,  it  is  averred,  plaintiff 
guaranteed.  The  second  count  charged  a  breach  of  -warranty 
to  Henry  Decker,  made  in  consideration  of    his  guaranty. 

Vol  XUII  20 
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And  the  tliird  special  count  avers  that  plaintiff  bought  the 
machines,  and  the  defendant  promised  the  same  should  be 
good  machines,  and  would  each  cut  from  ten  to  twelve  acres 
of  wheat  a  day,  when  properly  managed,  and  aver  they  were 
delivered  to  plaintiflE  and  were  notgood  machines,  and  would  not 
cut  from  ten  to  twelve  acres  of  wheat  a  day,  but  were  bad  and 
unmerchantable,  whereby  plaintiflf  lost  the  benefit  of  selling 
the  same,  and  expended  large  sums  in  storing  the  same,  and 
other  damages  sustained.  A  plea  of  general  issue  was  inter- 
posed, and  a  stipulation  thereunder  as  to  the  admission  of  evi- 
dence. Thp  cause  was  tried  by  the  court,  and  a  finding  and 
judgment  for  plaintiff  resulted  for  $693.30  damages  and  costs 
of  suit.  To  reverse  the  judgment  tliis  appeal  was  taken  by 
defendant.  On  tlie  21st  day  of  May,  1888,  defendant  ap- 
peared by  its  attorney  and  entered  a  motion  for  a  rule  on 
plaintiff  to  file  a  bill  of  particulars,  and  after  thus  submit- 
ting itself  to  the  jurisdiction  of  the  court,  on  the  4th  day  of 
May,  .1899,  defendant  tiled,  a  plea  in  abatement  to  the  juris- 
diction, averring  defendant  was  a  non-resident  of  St.  Clair 
County,  and  the  person  upon  whom  the  writ  was  served,  as 
agent  of  defendant,  was  also  a  non-resident;  was  not  located 
at  any  point  in  said  county  as  agent,  but  was  a  traveling  sales- 
man, etc.  This  plea  was  properly  stricken  from  the  files;  it 
was  not  interposed  in  apt  time,  but  after  a  full  appearance 
by  defendant  Hence  there  was  no  error  in  this  ruling  of 
the  court.  Plaintiff  could  not  recover  at  law  for  the  breach 
of  vsarrantyset  up  in  the  first  count  of  the  declaration  as 
therein  averred;  it  was  a  warranty  to  Jacob  Decker  for  a 
breach  of  which  he,  and  not  his  surety,  could  maintain  an 
action.  Nor  was  there  any  evidence  tending  to  support  plaiirt- 
iff's  right  to  recover  under  either  the  third  or  fourth  counts. 
Hence,  the  only  question  for  us  to  determine,  is  whether 
plaintiff  was  entitled  to  recover  said  judgment  under  the 
second  count  of  the  declaration.  It  appears  that  Jacob  Decker, 
under  a  contract  with  defendant,  purchased  the  two  machines 
and  other  goods,  which  were  delivered  to  liim,  and  on  March 
2,  1883,  his  indebtedness  to  plaintiff  was  $1,432.93,  in  addition 
to  the  purchase  price  of  said  two  machines.     For  all  this  debt 
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the  plaiutiS  was  then  liable*  to  Kingman  &  Co.,  as  a  guarantor 
of  Jacob,  and  the  daim  was  placed  in  the  hands  of  attorneys 
for  collection. 

The  two  machines  were  then  in  the  possession  of  Jacob 
Decker.    Negotiations  for  an  amicable  settlement  were  entered 
upon  between  the  attorneys  of  Henry  Decker  and  the  attorney 
of  Kingman  &  Co.,  resulting  in  the  acceptance  of  a  written  prop- 
osition for  settlement,  addressed  to  Jacob  Decker,  made  by 
Kingman  &  Co.  on  March  19,  1883,  which  in  substance  pro- 
vided if  the  past  due  indebtedness  of  Jacob  Decker  should  be 
paid,  Kingman   &   Co.  would  extend  the  provisions  of  the 
warranty  as  entered  into  with  him  for  the  season  of  1882.  upon 
the  two  Empire  harvesters,  to  cover  the  season  of  1883,  and 
that  when  notified,  as  called  for  by  the  warranty,  to  render 
assistance  in  making  the  machines  fill  the  warranty,  and  in  case 
Kingman  &  Co.  failed  to  make  them  fill  the  warranty,  Jacob 
Decker  rendering  friendly  assistance,  agreed  to  take  them 
back  and  credit  $232.50  each.     On  March  24,  1883,  Henry 
Decker  paid  the  past  due  indebtedness  of  $1,432.93  and  guar- 
anteed Jacob's  note  to  appellant,  dated  August  31,  1882,  for 
$430,  due  October  1,  1888,  and  gave  appellant  his  individual 
note  for  $35,  due  August  1,  1883,  which  last  note  he  paid. 
The  note  for  $430  was  assigned  before  maturity  to  one  Morris, 
who  sued  thereon  and  recovered  a  judgment,  which  appellee 
paid.     At  the  time  the  proposition  was  accepted,  and  the  settle- 
ment made,  Jacob  Decker  had  forfeited  the  warranty  on  the  two 
Empire  harvesters,  and  he  and  appellee,  as  hissurety,  were  then 
liable  to  appellant  for  the  price  thereof;  no  compromise  was 
required  to  fix  that  liability,  and  there  existed  no  inducement  for 
changing  the  terms  of  the  warranty  already  agreed  upon  to  the 
disadvantage  of  appellant.     This  fact  and  the  very  terms  of  the 
accepted   proposition,  negative  the  idea  that  a  warranty  other 
or  diflFerent  from  that  provided  for  in  the  contract  and  printed 
insti'uctions  was  intended  to  be  extended.     If  it  be  held  then, 
as  contended  for  by  appellee,  that  the  evidence  shows  he  was 
to  have  the  benefit  of  the  extension  of  warranty  as  provided 
for  in  the  proposition  addressed  to  Jacob  Decker,  then  the 
terms  of  the  original  contract,  dated  November  14,  1881,  the 
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printed  instnictione  made  a  part  thereof,  and  the  printed  war- 
ranty, must  be  referred  to  for  the  purpose  of  determining 
wliat  the  warranty  was,  and  upon  what  conditions  and  under 
what  restrictions  Jacob  would  have  been  entitled  to  the  benefit 
of  it.  The  evident  meaning  and  purpose  of  the  contract  was^ 
that  macliines  sold  and  delivered  by  Kingman  &  Co.  to  Jacob 
were  to  be  sold  in  the  course  of  trade  by  him.  He  became  a 
purchaser,  and  at  the  same  time,  in  consideration  of  the  dis- 
count on  the  price  and  privilege,  of  selling,  accepted  an  agency 
and  agreed  to  sell  the  machines  of  appellant  within  the  limits 
of  a  defined  territory  and  not  elsewhere.  This  is  shown  by 
the  contract  itself  and  by  the  written  guaranty  executed  by 
appellee,  which  .commences as  follows: 

"  In  consideration  that  Kingman  &  Co.,  of  Peoria,  Illinois,  do 
or  shall  appoint  Jacob  Decker  their  agent  at  Mascoutah,  to 
sell  their  goods  or  to  sell  goods  shipped  or  sent  to  him  at 
Mascoutah  and  that  they  do  agree  to  sell,  send  or  deliver  to 
him  goods  from  time  to  time  as  they,  the  said  Kingman  &  Co., 
may  desire."  The  provisions  relating  to  and  governing  the 
warranty  are  clauses  seven  and  eight  of  the  contract  and  clause 
f onr  of  the  printed  instructions.  "  Clanse  seven  "  provides  that 
Jacob  Decker  agrees  to  see  that  all  machines  are  settled  for 
when  delivered,  and  that  all  machines  are  properly  set  np  and 
operated  as  per  directions  when  started  to  work,  and  to  be  gov- 
erned by  the  instructions  bn  the  back  of  the  contract  whicli  are 
made  a  part  of  the  sale.  By  '^  clause  eight "  it  is  agreed  if  Jacob 
Decker  shall  fail  to  take  a  written  order  or  shall  deliver  any^ 
machine  or  part  of  a  machine  to  any  customer  or  other  y^rson 
before  it  is  fully  settled  for,  said  Decker  shall  account  to  King- 
man &  Co.  on  demand  for  the  full  price  of  such  machine  and 
shall  waive  all  claims  under  warranty  on  any  mjichine  so  deliv- 
ered. "  Clanse  four  "  of  said  instructions  is  as  follows :  "You 
will  please  take  a  written  order  for  each  machine  you  sell,  and 
give  the  purchaser  ?i  printed  warranty  which  shall  be  sufficient 
guarantee  that  the  machine  will  work  as  represented  by  us.  But 
if  you  fail  to  take  a  written  order  and  give  the  purchaser  our 
printed  warranty  showing  just  what  the  machine  is  warranted 
to  do,  you  thereby  forfeit  our  warranty  to  you.     All  machines 


Fourth  District — February  Term,  1892.  309 

Kingman  &  Co.  v.  Decker. 

must  be  settled  for  by  cash  or  note  when  delivered  to  purchaser. 
This  is  the  printed  warranty.  *'  Warranty.  All  machines  are 
warranted  to  be  well  built,  of  good  material  and  capable  of 
cutting,  if  properly  managed,  from  ten  to  fifteen  acres  per 
day.  If,  on  starting  a  machine,  it  should  in  any  -way  prove 
defective  and  not  work  well,  the  purchaser  shall  give  prompt 
notice  to  the  agent  of  whom  he  purchased  it  and  allow  time 
for  a  person  to  be  sent  to  put  it  in  order.  If  it  can  not  then 
be  made  to  do  good  work  the  defective  part  will  be  replaced 
or  a  perfect  machine  will  be  furnished  in  its  stead;  then  if  it 
does  not  work  well  and  the  fault  is  in  the  machine,  it  may  be 
returned  to  place  where  received  and  the  payment  of  money 
and  notes  returned.  Keeping  the  machine  during  harvest, 
whether  kept  in  use  or  not,  without  giving  notice  as  above, 
shall  be  deemed  conclusive  evidence  that  the  machine  fills  the 
warranty."  It  appears  to  us  that  by  a  fair  construction  of 
the  original  contract  and  documents  connected  therewith  and 
part  thereof,  it  was  intended  and  agreed  by  the  parties  thereto 
that  a  sale  by  Decker  of  a  machine  upon  the  written  order  of 
the  purchaser  and  delivery  to  the  latter  of  the  printed  war- 
ranty, an  actual  test  of  the  machine  after  notice  as  provided  in 
the  warranty  and  a  failure  of  tlie  machine  to  work  well  must 
be  shown  before  a  breach  of  warranty  could  be  claimed  to 
have  occurred.  If  Henry  Decker  has  succeeded  to  the  rights 
of  Jacob  as  to  the  warranty  by  reason  of  his  acceptance  of 
said  proposition  and  payment  of  the  debts,  the  same  con- 
ditions precedent  must  be  shown;  and  as  it  appears  no  sale,  as 
required,  of  either  of  the  machines,  was  made  after  the  time 
it  is  claimed  they  became  appellee's  property  by  such  accept- 
ance and  payment,  nor  any  notice  given  and  test  made  as 
required  by  the  warranty,  appellee  was  not  entitled  to  recover. 
The  judgment  is  reversed  and  the  cause  remanded. 

Meversed  xmd  remanded. 
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Crown  Coal  Company 

V. 

Abraham  Hiles. 

Master  and  Servant — Negligence  of  Master — Improper  Appliance — Per^ 
sonal  Injuries, 

Where  an  employe  enffers  personal  injury  throncrh  the  negrlifrent  con- 
struction of  an  appliance  he  is  obliged  to  u^^e,  no  notice  of  its  condition  to 
the  employer  is  necessary  in  order  to  warrant  a  recovery. 

[Opinion  filed  June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Benjamin  R.  Bubrouohs,  Judge,  presiding. 

Mr.  R  W.  EopiEQUET,  for  appellant. 

Messrs.  Dill  &  Schaefeb,  for  appellee. 

Sample,  J.  Appellee,  while  shoveling  slack  coal  under  a 
coal-chute  of  appellant,  was  injured  by  a  lump  of  coal  which 
was  precipitated  over  the  side  of  the  chute  as  the  coal  was 
dumped  thereon.  The  negligence  averred  in  the  declaration 
is  the  improper  construction  of  the  chute,  with  the  knowledge 
of  appellant  of  its  dangerous  condition,  and  the  ignorance  of 
the  appellee  of  such  condition.  It  appears  from  the  evidence 
that  appellee  was  put  at  work  under  the  chute  the  morning 
of  the  day  of  the  accident,  and  was  not  informed  of  any 
danger  attending  his  work  there;  that  it  was  customary  for 
the  dumper,  when  the  coal  was  emptied  on  the  chute,  to  give 
warning  by  calling  out,  "  Look  out  below; "  that  this  warn- 
ing was  given  at  the  time  of  the  accident  to  appellee,  but  that 
he  did  not  hear  it;  that  this  warning  was  given,  not  so  much 
for  the  purpose  of  warning  persons  below  of  danger,  as  that 
they  might  get  out  of  the  way  of  the  slack  and  little  lumps 
that  screened  through  and  fell  below;  that  the  south 
side  of  the  chute,  over  which  the  lump  of  coal  that  struck 
appellee,  weighing  thirty  or  forty   pounds,  was  thrown,  was 
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only  sixteen  or  seventeen  inches  high;  that  this  was  not  of 
sufficient  height  is  testified  to  by  the  mine  inspector  of  the 
county  of  St.  Clair,  in  which  the  appellant's  mine  is  located, 
as  well  as  by  other  witnesses;  that  lumps  of  coal  occasionally 
fell  over  the  chute  on  the  south  side,  which  is  lower  than  the 
north  side,  is  proven  by  one  of  the  dumpers  and  not  disputed 
by  any  one;  there  is  evidence  tending  to  show  that  the  ap- 
pellee did  not  work  on  that  part  of  the  slack  coal  pile  as 
instructed,  and  that  if  he  had,  he  would  not  have  been  in  the 
way  of  the  lump  of  coal  that  struck  him,  although  this  evi- 
dence on  the  part  of  the  appellant  is  contradicted  by  the 
appellee.  The  jury  rendered  a  verdict  in  favor  of  appellee  for 
$250  damages,  which  was  sustained  by  the  court.  The  errors 
assigned  that  are  argued  are:  That  the  verdict  was  con- 
trary to  the  evidence,  and  that  the  court  erred  in  modifying 
two  instructions  given  for  appellant.  The  evidence  fully 
sustains  the  charge  of  negligence  in  the  construction  of  the 
coal-chute,  in  wliich  case  it  is  not  necessary  to  prove  notice  of 
its  dangerous  condition.  Alexander  v.  Town  of  Mt.  Sterling, 
71  111.  369.  In  this  case,  however,  it  is  considered  that  the 
appellant  knew,  by  its  officers,  tha^  lumps  of  coal  did  occa- 
sionally fall  over  the  low  side  of  the  chute.  The  appellee 
testified  that  he  did  not  know  of  such  fact,  and  there  is  no 
evidence  to  show  that  he  did.  The  fact  that  he  had  helped 
sink  the  shaft  and  had  worked  about  the  mine  for  a  time, 
does  not  of  itself  prove,  as  against  his  positive  statement,  that 
he  knew  tlie  condition  of  the  chute,  or  that  lumps  of  coal 
were  liable  to  fall  over  the  low  side.  There  is  no  evidence 
tending  to  show  that  he  had  assisted  in  the  construction  of 
the  chute,  or  liad  worked  under  tlie  chute  before  the  day  of 
the  accident.  No  one  had  informed  him  that  lumps  of  coal 
occasionally  fell  over  the  side  of  the  chute  and  to  be  on  the 
lookout,  and  no  lump  of  coal  had  fallen  the  day  he  worked 
there,  so  far  as  he  knew,  other  than  the  one  that  injured 
him.  The  evidence  does  not  show  that  his  negjigencc  con- 
tributed to  the  injury. 

There  was  no  error  in  the  modification  of  the  appellant's 
instructions.     The  judgment  is  atiirmed. 

Judgment  affirmed. 
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Joseph  Meyer 

V. 

Sophia  Butterbrodt. 

Dram  Shops — Loss  of  Means  of  Support — Death — Eetnote  and  Proxi- 
mate Cause — Drowning, 

1.  Intoxication  will  be  considered  the  proximate  cause  of  a  person's 
death,  although  a  new  force  or  independent  act  is  the  immediate  cause 
thereof,  where  such  intoxication  puts  the  person  killed  in  the  way  of  the 
operation  of  such  force  or  act. 

2.  Iij  the  case  presented,  this  court  holds  that  the  husband  of  plaintiff 
came  to  his  death  from  drowning  by  reason  of  his  intoxicated  condition. 

[Opinion  filed  June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  "Randolph  County;  the 
Hon.  George  W,  Wall,  Judge,  presiding. 

Mr.  n.  Clay  Hokner,  for  appellant 

< 

Mr.  W.  M.  Schuwerb:,  for  appellee. 

The  following  statutes,  providing  for  damap^es  for  injuries 
resulting  from  the  sale  of  intoxicating  liquors,  are  in  sub- 
stance the  same,  except  that  the  New  York  statute  contains  no 
express  provision  for  exemplary  damages.  Code  of  Iowa, 
1873,  Sec.  1557;  KY.  Statute  at  Large,  Vol.  4,  page  54,  Sec.  28; 
Rev.  Stat.  111.,  1874,  page  439,  Sec.  9;  Rev.  Stat.  Afaine,  1871, 
page  304,  Sec.  32;  Rev.  Stat.  Ohio  (S.  &C.),  page  1432,  Sec.  7. 
The  courts  of  last  resort  in  these  States  have  given  these 
statutes  a  very  practical  and  liberal  construction. 

In  New  York  it  was  held  in  a  peculiar  case  "that  it  was  not 
necesbary  for  plaintiff  to  show  that  the  injury  was  the  natural, 
reasonable  or  probable  consequence  of  his  intoxication,  and 
that  it  was  sufficient  if  it  appeared  that  the  act  was  done  while 
the  person  was  intoxicated."  There  is  no  comparison  between 
this  case  and  the  case  at  bar.     It  is  only  cited  to  show  how 
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jurists  of  other  States  construe  a  statute  similar  to  our  own, 
and  the  reasons  given  for  so  construing  the  same.  See  Neu  v. 
McKechnie,  95  K  Y.  632. 

It  is  not  the  intention  of  the  statute  that  the  intoxication 
alone,  exclusive  of  any  other  agency,  shall  do  the  whole  injury 
for  which  a  civil  remedy  is  given.  The  statute  was  desig- 
nated for  a  practical  end  and  to  give  a  substantial  remedy,  and 
should  not  be  so  construed  as  to  defeat  tlie  purpose  designated. 
Schroder  v.  Crawford,  94  111.  357. 

For  a  full  discussion  of  the  right  to  maintain  the  action,  the 
damages  that  may  be  recovered,  etc.,  see  Hacket  v.  Smels- 
ley,  77  111.  109;  Horn  v.  Smith,  77  111.  381. 

A  saloon  keeper  is  liable  where  a  man  becomes  intoxicated 
from  liquors  sold  by  the  saloon  keeper,  and  while  so  intoxi- 
cated falls  or  jumps  from  a  street  car  and  gets  his  leg  crushed, 
and  several  days  thereafter  dies  from  the  effect  of  such  injury. 
McMahon  v.  Sankey,  133  ill.  636. 

Where  the  evidence  shows  a  wilful  or  wanton  violation  of 
the  law,  or  reckless  or  illegal  acts  and  conduct  in  utter  disre- 
gard of  the  rights  of  others,  exemplary  damages  may  be  as- 
sessed in  addition  to  the  actual  damages.  Kennedy  Bros.  v. 
Snllivan,  136  111.  94;  Field  on  Damages,  2d  Ed.  471-2;  Salsbury 
V.  Herschinroder,  106  Mass.  468. 

Appellee  had  a  perfect  right  to  remit  a  part  of  the  damages 
in  this  case  to  avoid  a  new  trial.  Union  Rolling  Mill  Co.  v. 
Gillen,  100  111.  52. 

A  bill  of  exception  is  a  pleading  of  the  party  tendering  it. 

Kogers  v.  Hall,  3  Scam,  5. 
To   make  case  for   recovery  under   statute  for  injury  by 

death  of  husband,  plaintiff  must  show :     1.  That  defendant 

gave  or  sold  intoxicating  liquor  to  husband.     2.  That  such 

liquor  caased  his  intoxication,  in  whole  or  in  part.     3.  That 

such  intoxication  caused  his  death.    4.  That  by  reason  of  such 

death,  plaintiff  was  injured  in  her  means  of  support.     If  the 

first  three  steps  are  established,  tlie  fourth  may  be  inferred. 

Flynn  v.  Fogarty,  106  111.  263. 

This  court   will   not  reverse,  unless   it   is  apparent  that 

injustice  has  been  done.    Grier  v.  Puterbaugh,  108  111.  6u2. 
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Sample,  J.  This  suit  is  brought  under  the  Dram  Shop 
Act,  to  recover  damages  for  the  alleged  loss  of  the  means  of 
support  occasioned,  as  claimed,  bj  the  death  of  appellee's  hus- 
band, caused  by  the  sale  of  intoxicating  liquors  to  him  by  the 
appellant  It  is  clearly  proven  that  appellant  sold  to  appel- 
lee's husband,  on  the  day  of  his  death,  intoxicating  liquor; 
that  such  liquor  caused  him  to  become  quit43  intoxicated;  that 
by  reason  of  the  husband's  death  the  appellee  was  injured  in 
her  means  of  support  These  three  necessary  elements  aro 
so  fully  proven,  that  they  are  not  seriously  controverted.  It 
is  earncstlv  contended,  however,  that  the  fourth  essential  ele- 
ment,  in  order  to  make  a  case,  is  not  proven,  viz.:  That  such 
intoxication  caused  the  husband's  death,  or  if  it  did,  that  the 
intoxication  was  so  remote  as  a  cause,  that  there  can  be  no 
recovery.  It  a|)pears  from  the  evidence  that  the  deceased,  F. 
Butterbrodt,  on  Sunday,  June  29, 1890,  was  at  the  appellant's 
saloon  nearly  all  day  prior  to  his  death,  and  during  that  time 
obtained  from  appellant  and  drank  such  an  amount  of  intox- 
icating liquor  that  he  became  qnite  noticeably  under  its 
influence.  About  four  or  five  o'clock  of  the  afternoon  of  the 
day  of  his  death,  he,  with  some  other  parties,  went  down  to 
the  Kaskaskia  river  to  go  swimming.  He  was  not  invited  to 
go  by  any  of  the  other  parties,  but  being  an  expert  swimmer, 
and  knowing  from  their  conversation  that  they  were  going 
down  to  the  river  for  that  purpose,  went  along  of  his  own 
accord.  It  seems  that  the  authorities  of  the  village  of  Evans- 
ville,  where  the  deceased  resided,  had  forbidden  swimming 
within  the  corporate  limits.  The  parties  therefore  went  down 
the  river  farther  than  usual.  When  they  reached  a  gully  the 
deceased  insisted  on  going  into  the  river  there,  while  the 
other  parties  insisted  that  they  should  go  still  farther  down. 
The  deceased  persisted  and  went  into  the  river  at  that  point. 
Soon  after  the  deceased  had  gone  into  the  river,  the  town 
constable  came  along  and  requested  him  to  come  out,  as  he 
was  violating  the  ordinances  of  the  village;  but  the  de- 
ceased persisted  in  swimming  out  into  the  river,  and,  after 
reaching  a  distance  of  sixty  or  seventy  yards  from  the  bank, 
or,  as  some  of  the  witnessess  testify,  one  hundred  yards,  he 
suddenly  sank  out  of  sight,  and  before  he  could  be  rescued. 


Fourth  District — February  Term,  1892.  315 

Myer  v.  Butterbrodt. 

was  drowned.  That  he  was  not  in  a  fit  condition  to  go  into 
the  river  seems  to  be  established  bv  the  fact  that  those  at  the 
saloon  tried  to  keep  him  from  going  down  to  the  river,  while 
others  at  the  bank  tried  to  keep  him  from  going  in  after  he 
got  there,  although  it  was  well  known  that  he  was  anexpert 
swimmer. 

A  Mr.  Heck  swore  that  he  was  standing  about  twenty  yards 
from  where  the  deceased  went  into  the  river,  and  was  looking  at 
him  when  he  drowned;  that  he  swam  ont  into  the  river  by 
jerks;  kept  coughing;  his  head  went  under  the  water  twice, 
and  then  he  sank  out  of  sight.  Several  other  witnesses  tes- 
tify to  substantially  the  same  state  of  facts;  among  others 
the  constable  who  had  ordered  the  deceased  to  come  out  of 
the  river,  as  the  ordinance  of  the  village  forbade  bathing  in 
the  river  within  the  corporate  limits. 

He  testified  that  the  deceased  swam  out  a  distance,  part  of 
the  time  on  his  back,  then  turned  over,  made  some  kind  of  a 
motion  and  went  under.  He  did  not  notice,  however,  that 
his  head  went  under  the  water  b'bfore  sinkino:.  We  hold  that 
under  the  evidence  the  jury  were  authorized  to  find  that  the 
deceased  was  drowned  by  reason  of  his  intoxicated  ccmdition. 
It  is  urged  by  appellant,  however,  that  the  death  by  drown- 
ing was  a  fatuitous  event  not  naturally  resulting  from  the 
intoxication,  and  instances  in  illustration  the  case  of  a  man 
being  drunk,  lying  down  under  a  tree,  and  during  a  storm  it 
falls  upon  and  kills  him.  He  also  cites  the  cases  of  Shugart 
V.  Egan,  83  111.  58,  and  Schmidt  v.  Mitchell,  84  111.  197,  in  sup- 
port of  his  contention.  In  the  former  case  the  drunken  man 
was  stabbed  by  another  in  a  quarrel  which  he  had  provoked. 
In  the  latter  case  the  drunken  man  was  shot  while  attempting 
to  enter  the  barn  of  another  about  midnight.  It  is  not  con- 
sidered that. the  instances  cited  are  like  the  case  in  hand.  In 
the  first  case  there  was  the  intervening  cause  of  the  storm 
that  caused  the  tree  to  fall.  In  the  other  cases  cited  from 
the  Illinois  reports  there  was  the  intervention  of  the  inde- 
pendent act  of  a  third  person,  directly  producing  the  injury, 
between  the  wrong  complained  of  and  the  damages  sustained. 
It  was  upon  this  principle  that  both  of  these  cases  were 
decided.     A  new  force  had  intervened,  of  itself  suflScient  to 
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stdnd  as  the  cause  of  the  injury,  hence,  it  was  held  that  the 
original  cause,  the  intoxication,  was  too  remote.  The  terms, 
new  force^  and  independefit  <Z€t,  it  will  be  observed,  ex  vi 
termini^  import  that  the  original  cause  did  not  result  in  put- 
ting the  person  physically  injured  in  the  way  of  their  opera- 
tion. If  the  cause  did  so  operate  as  to  put  the  person  in  the 
way  of  the  new  force,  or  independent  act,  then,  although 
such  force  or  act  [directly  produced  the  injury,  yet  in  such 
case  the  latter  would  be  the  secondary,  and  the  former  the 
proximate  cause.  It  is  upon  this  principle  that  it  has  been 
held  in  this  State  (Schrader  v.  Crawford,  94  111.  357; 
Emory  v.  Addis,  71  111.  273),  that  a  widow  coujd  recover 
damages  from  one  causing  the  intoxication  of  her  husband, 
who,  while  in  that  condition,  was  run  over  and  killed  by  a 
railroad  train.  In  both  these  cases  there  was  a  new  force  or 
independent  act  directly  causing  the  deaths,  yet  for  the  rea- 
son that  the  intoxication  put  those  persons  killed  in  the  way 
of  the  operation  of  such  force  or  act,  -the  intoxication  was 
held  to  be  the  proximate  ca&se.  It  has  been  held,  for  exam- 
ple, that  case  will  lie  against  a  defendant  for  not  repairing 
his  fences  through  which  the  plaintiff's  horses  escaped  into 
the  defendant's  close  and  were  there  killed  by  the  falling  of  a 
liay  stack.  Broom's  Legal  Maxims,  7th  Ed.,  207,  referring 
in  note  3  to  leading  cases  upon  this  subject.  And  even  in 
trespass,  a  person  who  sets  in  motion  a  dangerous  thing  which 
occasions  mischief,  will,  be  liable,  if  the  circumstances  show 
such  mischief  to  have  resulted  from  a  continuation  of  the 
original  force  applied  to  the  moving  body  by  the  defendant, 
or  if  he  can  be  considered  in  legal  language  as  the  catisa 
cavsana.  Ibid.  In  this  case  it  was  not  unnatural  that  the 
deceased  should  go  into  the  river,  and  the  appellant  might 
well  have  foreseen  that  for  a  drunken  man  to  do  so  was  dan- 
gerous. The  fact  that  he  may  have  disported  himself  with 
some  skill  for  a  time  does  not  relieve  the  act  of  going  into 
the  water  in  his  condition  of  its  peril.  There  was  no  error 
in  giving  or  refusing  the  instructions  complained  of  in  the 
argument  of  appellant.  What  we  have  already  said  disposes 
of  the  points  made  against  them.  The  judgment  will  be 
affirmed.  Judgment  affirmed. 
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Theodore  Kneedler  and  James  Matthews 

V. 

John  P.  Anderson. 

Beat  Property — Contract  for  Conveyance  of— -Alteration — Statute  of 
Frauds. 

1.  Changes  may  be  made  in  scaled  instruments  after  their  execution  by 
consent  of  the  parties  thereto,  though  miide  after  delivery,  and  such  consent 
mny  be  proved  by  parol . 

2.  The  doctrine  that  a  contract  under  seal  can  not  be  changed  by  a  parol 
agreement,  does  not  apply  to  an  actual  change  in  the  instrument  itself  by 
the  direction  or  consent  of  the  parties  thereto.  In  such  case  there  is  no 
parol  agreement  existing  independent  of  the  contract. 

3.  This  doctrine  applies  where  the  parol  agreement  exists  independent 
of  the  contract  under  seal  and  where  such  contract  is  left  intact  in  form. 

4.  A  scrivener  employed  to  put  in  writing  a  contract  for  the  sale  of  land, 
may  make  changes  therein  at  the  instance  of  the  parties  thereto;  author- 
ization in  writing  is  not  necessary. 

5.  A  contract  for  the  sale  of  land  does  not  have  to  be  under  seal,  neither 
does  the  agent's  authority  to  make  such  contract,  but  to  be  valid,  it  must  be 
in  writing. 

[Opinion  filed  June  27, 1892.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  Alonzo  S.  Wilderman,  Judge,  presiding. 

Messrs.  Dale,  Bradshaw  &  Terry,  for  appellants. 

Messrs.  W.  F.  L.  Hadley  and  W.  H.  Krome,  for  appellee. 

Sample,  J.  The  appellants  brought  this  suit  to  recover 
damages  from  the  appellee  for  his  failure  to  comply  with  his 
written  contract,  of  date  September  2,  1890,  to  convey  a  cer- 
tain tract  of  land  to  them.  Tlie  contract  price  of  the  land 
was  $5,000,  to  be  paid  by  the  plaintiffs  on.  or  before  the  2d 
day  of  September,  1894.  The  contract  was  signed  by  the 
defendant  under  his  private  seal.     The  uncontradicted  evi- 
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dence  is  that  the  scrivener,  Squire  Nelson,  who  drew  up  the 
contract  at  the  house  of  the  defendant,  made  a  mistake,  by 
which  tlie  contract  price  was  made  to  appear  $6,000,  instead 
of  $5,000,  as  had  been  agreed.  This  mistake  was  discovered 
by  the  defendant  at  the  time  the  contract  was  written,  but  not 
by  the  plaintiffs  until  the  next  day,  when  one  of  them  in- 
formed the  defendant  of  the  fact,  when  he  replied :  "  I 
noticed  the  mistake  at  my  house,  but  if  you  were  willing  to 
have  it  that  way,  I  was."  Whereupon  said  plaintiff  and  de- 
fendant got  into  the  latter's  buggy,  drove  to  Squire  Nelson's 
office  and  called  him  out,  when  the  defendant  informed  the 
squire  of  the  mistake,  that  the  consideration  expressed  in  the 
contract  should  have  been  $5,000,  instead  of  $6,000,  and  di- 
rected him  to  correct  the  contract  to  make  it  conform  to  the 
agreement  in  that  regard.  The  contract  was  corrected  by 
Nelson  as  directed,  by  erasing  $6,000,  and  inserting  $5,000  as 
the  consideration.  Thereafter  and  before  this  suit  was 
brought,  the  plaintiff  tendered  to  the  defendant  the  sum  of 
$5,000  in  payment  of  the  land,  as  provided  in  the  contract, 
which  the  defendant  refused  to  receive,  claiming  that  he  had 
sold  and  deeded  it  to  another  party,  whereupon  this  suit  was 
brought.  The  purchase  price  per  acre  under  the  contract  was 
$62.50,  while  the  proof  showed  that  it  was  worth  from  $80 
to  $100  per  acre,  the  land  lying  within  one-half  mile  of  the 
corporate  limits  of  the  city  of  Collinsville.  The  court  sus- 
tained an  objection  to  the  introduction  of  the  contract,  on  the 
ground  of  the  change  that  had  been  made,  heretofore  men- 
tioned, and  instructed  the  jury  to  find  for  the  defendant.  For 
this  alleged  error  this  case  is  sought  to  be  reversed.  The  con*- 
tention  of  the  appellee  is  that  the  contract  was  under  seal,  and 
could  not  be  changed  by  subsequent  parol  agreement;  and 
second,  that  the  contract  related  to  the  conveyance  of  land, 
and  therefore  the  agent  could  not  make  the  change  without 
written  authority  from  appellee.  The  appellants  contend 
that  the  change  was  made  as  directed,  by  the  parties  to  the 
cou tract,  and  therefore  the  contract  as  changed  is  valid  and 
binding  upon  the  defendant.  It  is  clear,  as  contended  by  ap- 
pellee, that  a  contract  under  seal  can  not  be  changed  by  a  parol 
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agreement.  This  doctrine,  however,  applies  where  the  parol 
agreement  exists  independent  of  the  contract  under  seal,  and 
wliere  such  contract  is  left  intact  in  its  form.  It  does  not  re- 
late to  an  actual  change  in  the  instrument  itself,  by  the  direc- 
tion or  consent  of  the  parties  thereto.  In  such  case  there  is 
no  parol  agreement  existing  independent  of  the  contract. 
The  parol  agreement  is  merged  in  the  sealed  instrument,  just 
as  much  as  the  parol  agreement  that  existed  before  the  origi- 
nal instrument  was  written.  That  changes  can  be  legally  made 
in  sealed  instruments  after  their  execution,  by  consent  of  the 
parties,  is  uniformly  held  in  modern  cases  (Collins  v.  Col- 
lins, 61  Miss.  371;  "Wooley  v.  Trustees,  4  John.  54),  although 
made  after  delivery,  and  the  fact  of  such  consent  may  bo 
proven  by  parol  evidence.  Steak  v.  W.  S.,  9  Cranch,  28. 
In  this  respect,  as  to  an  actual  change  in  the  written  instru- 
ment itself,  sealed  cont;*acts  are  placed  upon  the  same  basis  as 
those  not  under  seal. 

The  question  as  to  either  kind  of  contract  is,  was  there  con- 
sent? If  so,  the  contract  as  changed  is  valid;  if  not,  and  the 
change  was  material,  it  is  invalid,  and  no  recovery  can  be  had 
upon  it.  The  remaining  question  is,  was  there  consent  of  the 
parties  to  the  change  made  in  this  contract?  The  statement 
of.  fact  would  ap])ear  to  answer  the  query.  Appellee's  coun- 
sel, however,  makes  the  point  that,  as  the  contract  was  for 
the  conveyance  of  lands,  under  the  statute  of  frauds,  Kelson, 
the  scrivener,  could  not  make  the  change,  even  by  the  direc- 
tion of  the  parties,  unless  he  was  authorized  so  to  do  in  writing, 
and  hence  there  was  no  lawful  consent  It  will  be  observed 
that  this  proposition  can  have  no  relation  to  the  fact  that  the 
contract  in  this  case  was  under  seal,  for  a  contract  for  the 
sale  of  land  does  not  have  to  be  under  seal;  neither  does  the 
agent's  authority  to  make  such  contract;  but  to  be  valid,  it 
must  be  in  writing;  that  is  all  the  statute  of  frauds  requires. 
The  fundamental  error  of  appellee's  position  is  in  assum- 
ing that  Nelson  was  the  appellee's  agent  to  make  the  sale  of 
his  land.  Nelson  was  not  his  agent  for  any  such  purpose,  and 
therefore  the  statute  of  frauds  can  have  no  application.  He 
was  merely  the  agent  of  the  parties  to  put  the  parol  agree- 
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ment  of  sale,  raade  bj  appellee  himself,  in  suitable  written 
form.  When  the  change  was  made  by  direction  of  appellee, 
and  by  consent  of  all  parties,  he  was  merely  their  agent  for 
that  purpose,  and  as  such,  merely  the  hand  of  the  parties 
themselves.  The  direction  of  another  hand  to  do  that  which 
they  could  lawfully  do  by  their  own,  and  the  doing  of  it  by 
such  hand,  was  merely  the  execution  of  their  own  purpose  by 
their  own  act.  After  such  change,  no  part  of  the  contract 
rested  in  parol  or  was  not  under  seal.  It  remained  the  con- 
tract entire  of  the  appellee  as  eflFeotually  as  if  he  had  made 
the  change  by  his  own  hand.  The  court  erred  in  excluding 
from  the  jury  the  contract  for  the  sale  of  the  land,  and  for 
this  error  the  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


J.  D.  Blackwood  and  Austin  Blackwood 

V. 

Emehetta  Bowen. 

Negotiable  Instruments — Usury — Sec.  8,  Chap.  74,  R.  S, 

1.  A  note  given  as  collateral  security  for  a  pre-existing  debt  is  founded 
upon  a  valid  consideration. 

2.  In  an  action  brought^to  recover  upon  a  note  given  as  collateral  to  a 
note  for  a  like  sum,  secured  by  a  trust  deed  upon  real  estate,  an  extension  of 
the  loan  represented  thereby  having  been  arrtinged,  a  foreclosure  subse- 
quently taking  place,  and  a  deficiency  judgment  against  the  makers  of  said 
collateral  note  entered,  this  court  holds  that  the  latter  note  was  based  on  a 
sufficient  consideration,  that  the  usury  law  of  the  Skate  of  New  York  in 
view  of  Sec.  8,  Chap.  74,  III.  Stats.,  did  not  apply  thereto,  and  declines  to 
interfere  with  the  judgment  for  the  plaintiff. 

3.  This  Qourt  holds  as  proper,  in  the  case  presented,  the  refusal  to  strike 
the  declaration  from  the  files  anddismiss  the  suit  on  account  of  an  alleged 
variance  between  the  writ  and  declaration,  and  for  an  alleged  misjoinder  of 
counts  in  debt  and  assumpsit  in  said  declaration,'  on  the  ground  that 
there  is  no  variance,  and  that  there  is  no  count  of  debt  in  the  declaration. 

[Opinion  filed  June  21, 1892.] 
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Appeal  from  the  Circuit  Court  of  Jackson  County;   the 
Hon.  W.  W.  Baek,  Judge,  presiding. 

Mr.  John  H.  Bain,  for  appellants. 

Messrs.  Smith,  McElvain  &  Hebdekt,  for  appellee. 

Sample,  J.     The  appellee  brought  suit  against  appellants 
upon  the  following  instrument: 

"  Murphysboro,  III.,  October  1,  1886. 
For  value  received  we  promise  to  i^ay,  five  years  after  date, 
to  the  order  of  Enieretta  Bowen,  at  the  First  National  Bank 
of  Batavia,  New  York,  the  sum  of  $1,000,  with  interest  thereon 
at  the  rate  of  eight  per  cent  per  annum  from  and  after  the 
tirst  day  of  July,  A.  D.  188^,  until  paid.  Interest  payable  on 
the  first  days  of  January  and  July  of  each  and  evefjr  year; 
this  note  being  given  as  collateral  to  a  note  made  by  James  M.' 
Blackwood  (our  father,  now  deceased,)  for  a  like  sum,  dated 
June  1,  A.  D.  1872,  and  payable  June  1,  A.  D.  1877,  to  the 
order  of  said  Eineretta  Bowen,  with  ten  per  cent  interest, 
which  note  was  secured  by  deed  of  trust  on  the  N.  W.  J  of 
the  S.  W.  i,  and  the  S.  E.  }  of  the  S.  W.  J  of  Sec.  20,  in  T. 
9,  S.,  R.  2,  W.  of  the  3d  P.  M.,  in  Jackson  Co.,  111.,  *  *  * 
the  time"  of  payment  of  which  note  was  extended  until  July 
1,  1886,  and  interest  rate  reduced  to  eight  per  cent.  The  lien 
of  said  trust  deed  on  said  land  is  to  continue  until  said  §1,000, 
with  the  interest  thereon,  is  paid  according  to  this  note. 

J.  D.  Blackwood, 
Austin  Blackwood." 
•  The  declaration  contained  a  special  count  on  the  foregoing 
note,  certain  common  counts,  and  a  count  on  an  account  stated. 
Api>ellants  moved  to  strike  the  declaration  from  the  files  and 
dismiss  the  suit  on  account  of  a  variance  between  the  writ  and 
declaration,  and  for  a  misjoinder  of  counts  in  debt  and  assump- 
sit in  the  same  declaration,  which  was  overruled,  and  that 
action  of  the  court  is  the  first  error  assigned.  We  hold  on 
this  point  that  there  was  no  variance  between  the  writ  and 
declaration,  and  that  there  is  no  count  of  debt  in  the  declara- 
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tion.  The  writ  is  in  assumpsit  as  well  as  the  first  special 
count  declaring  upon  the  note,  both  in  substance  and  fonn. 
The  plain tiflf  complains  of  the  defendants  ''  on  a  plea  of  tres- 
pass on  the  case  on  promises."  Its  conclusion- is  in  assumpsit 
in  form,  except  as  to  the  words,  "and  bj  force  of  the  statute 
in  such  case  made  and  provided,"  which  are  merely  surplus- 
age. The  motion  was  properly  overruled.  The  appellants 
then  pleaded  nil  debit — which  should  have  been  stricken  out 
as  not  a  proper  plea — usury  under  the  law  of  New  York, 
want  of  consideration,  and  the  statute  of  limitations,  on  which 
issues  were  joined,  and  on  trial  before  the  court,  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  sum  of  $209. 

The  recitals  of  the  note  contain  a  substantial  liistory  of  the 
facts  that  led  to  its  execution.  It  appears  further  from  the 
evidence  that  the  wife  of  James  M.  Blackwood  also  signed 
the  truSt  deed  securing  tlie  note  signed  by  him;  that  the  only 
heirs  left  surviving,  were  the  widow  and  the  signers  of  the 
note  in  suit;  that  the  eighty  acres  covered  by  the  trust  deed 
was  the  homestead  and  the  only  land  or  property  that  was  left 
by  the  deceased  which  was  not  worth  to  exceed  $1,000;  that 
the  appellants,  after  the  death  of  their  father,  obtained  an  ex- 
tension of  the  time  for  the  payment  of  the  note  signed  by  their 
father,  in  consideration  of  which  they  signed  the  note  in  suit; 
that  they  failed  to  pay  the  interest  as  agreed,  whereupon  the 
trust  deed  was  foreclosed,  the  widow  and  appellants  being 
made  parties,  and  the  land  was  sold  for  an  amount  which  left 
the  deficiency  with  the  interest  that  accumulated,  for  which 
judgment  was  rendered  in  this  case. 

The  points  of  defense  pre.-ented  on  the  merits  are,  first, 
that  there  was  a  want  of  consideration  for  the  execution  of 
the  note  in  suit;  second,  that  the  usury  laws  of  the  State  of 
New  York  applied  to  the  note,  by  which  all  notes  that  drew 
more  than  six  per  cent  interest  were  void. 

There  was  not  a  want  of  consideration  for  the  execution  of 
the  note  in  suit.  The  makers  became  the  owners  of  the  land 
on  which  the  trust  deed  was  a  lien,  on  the  death  of  their 
father,  subject  to  the  homestead  and  dower  riglits  of  their 
mother.     In  addition  to  this,  they  were  interested,  not  only 
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morally  but  legally,  in  providing  for  her  a  home  and  support. 
They  induced  the  appellee  to  extend  the  time  of  payment  on 
the  note  given  by  their  father  which  was  due  at  the  time  of 
Lis  death.  By  this  act  they  deprived  the  appellee  of  the  sub- 
stantial right  of  a  speedy  foreclosure  of  the  trust  deed  and 
collection  of  her  debt,  and  she  might  also  have  been  injured 
by  a  depreciation  of  the  value  of  the  property,  and  thus  fur- 
tlier  hazarded  the  collection  of  the  debt.  They  were  not 
strangers  to  the  property  involved;  on  the  contrary,  they  had 
a  direct  interest  in  it.  By  getting  the  time  extended  they 
would  be  benefited,  in  the  way  of  providing  for  its  ultimate 
redemption,  thus  securing  a  home  and  support  for  their 
mother  while  she  lived,  and  the  property  for  themselves 
thereafter.  It  is  no  answer  to  say  that  the  property  was  not 
worth  more  than  the  indebtedness.  That  was  a  matter  for 
earlier  consideration  before  the  f2jiving  of  the  note  in  the  suit. 
They  evidently  thought  some  advantage  would  accrue  to  them 
by  securing  an  extension  of  time  within  which  to  meet  the 
debt.  They  can  not  now  be  heard  to  say  that  they  were  mis- 
taken. A  note  given  as  collateral  security  for  a  pre-existing 
debt  is  founded  upon  a  valid  consideratioq.  See  Hancock  v. 
Hodgson,  3  Scam.  329,  a  case  in  its  facts  and  in  principle 
much  like  the  one  under  consideration. 

The  note  was  not  usurious.  It  was  lawful  for  the  parties 
under  the  laws  of  Illinois  at  the  time,  to  contract  for  the  pay- 
ment of  eight  per  cent  interest.  This  rate  was  expressly 
contracted  for,  as  shown  by  the  correspondence  between  the 
agents  of  the  respective  parties,  before  the  note  in  suit  was 
executed.  Sea  8,  Chap.  74,  R.  S.,  provides  that  "When  any 
written  contract,  wherever  payable,  shall  be  made  between  a 
citizen  of  this  State  and  a  citizen  of  any  other  State,  or  shall 
be  secured  by  trust  deed  on  lands  in  this  State,  such  contract 
may  bear  any  rate  of  interest  allowed  by  law,  to  be  taken  or 
contracted  for  by  persons  in  this  State,  or  may  be  allowed  by 
law  on  any  contract  for  money  due  or  owing  in  this  State." 
See  Fowler  v.  Equitable  Trust  Co.,  Chicago  Legal  News  of 
November  14,  1891,  Supreme  Court  decision. 

The  judgment  below  was  right  and  is  affirmed. 

Judgment  affirmed. 
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Ohio  &  Mississippi  Railway  Company 
Richard  Wangelin,  Administrator. 

Master  and  Servant— Neglit; en ce  of  Master — Railroad  Company — 
Personal  Injuries— DH/eetive  Draw-bar — Cars  with  Platforms  qf  Unequal 
Height— Fellow- servants. 


1.  Ifc  is  proper  to  refase  an  instruction,  the  substance  of  which  is 
embodied  in  one  given  for  the  same  party. 

2.  Likewise  one  invading  the  province  of  the  jury,  by  instructing  them 
in  a  given  case  that  there  wa*)  no  evidence  to  prove  a  material  fact. 

3.  It  is  not  necessary  in  an  action  brought  to  recover  for  the  death  of  a 
servant  through  the  alleged  negligence  of  his  employer,  in  order  to  recover 
substantial  damages,  that  proof  be  introduced  as  to  the  amount  contributed 
by  deceased  in  his  lifetime  toward  the  support  of  the  next  of  k;nt  in  view 
of  the  uncontradicted  facts  that  be  actually  did  contribute  to  the  relative's 
support,  and  that  such  person  actually  was  in  need  of  help. 

4.  How  such  pecuniary  damage  is  to  be  measured,  must  be  largely  left 
to  the  discretion  of  the  jury  in  a  given  case.  This  court  holds  the  sum  of 
$2,000  to  be  reasonable  in  the  case  presented. 

5.  A  master  must  use  reasonable  diligence  to  provide  his  servant  with 
reasonably  safe  machinery  and  apparatus,  which  such  servant  is  employed  to 
operate.  This  law  is  not  only  applicable  to  the  machinery  owned  by  the 
master,  but  to  other  machinery  and  apparatus  owned  by  another  person 
than  the  master,  which  the  servant  is  required  in  the  line  ^i  his  duty  to 
use,  and  the  rule  applies  to  cars  of  other  roads. 

6.  No  defect  is  latent  that  an  inspection  will  disclose. 

7.  A  master  is  not  entitled  to  notice  of  defects  in  appliances  which  he  is 
bound  to  furnish  in  proper  shape  for  the  work  they  are  called  upon  to  per- 
form. 

8.  In  the  case  presented,  ^this  court  holds  that  defendant  was  guilty  of 
negligence  in  furnishing  a  cektain  car  belonging  to  another  road  for  the 
use  of  its  employe,  who  was  Ir^lled  through  such  use,  without  giving  him 
notice  of  its  condition. 


[Opinion  filed  June  21,  1892.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Benjamin  K.  Bukkoughs,  Judge,  presiding. 

Messrs.  Pollard  &  WeRxVer,  for  appellant 
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Messrs.  Turner  &  Holder,  for  appellee. 

Sample,  J.  This  suit  was  brought  by  the  administrator  of 
Frank  O.  Wanorelin,  deceased,  to  recover  damages  for  the 
death  of  his  intestate,  occasioned,  as  alleged,  by  the  negli- 
gence of  appellant.  The  declaration  in  two  counts  charges, 
first,  that  the  deceased  was  crushed  between  two  cars  while 
attempting,  as  a  brakeman,  to  make  a  coupling,  owing  to  a 
defective  draw-bar,  of  which  appellant  had  notice,  whicli 
broke,  and  thus  permitted  the  cars  to  come  together,  at  which 
time  the  deceased  was  in  the  exercise  of  due  care;  second,  that 
in  addition  to  the  above,  the  draw-bar  of  one  car  was  so  much 
higher  tiian  the  other  that  when  the  cars  came  together,  one 
draw-head  passed  under  the  other,  and  thus  the  bodies  of  the 
cars  came  together,  crushing  the  deceased.  The  evidence  dis- 
closes substantially  the  following  facts:  that  deceased  was  in 
the  employ  of  appellant  as  rear  brakeman  on  tlie  second  day 
of  April,  1890,  the  day  of  the  accident;  that  when  his  train 
reached  Odin,  whei'e  appellant's  line  of  road  intersects  that  of 
the  Illinois  Central,  it  pulled  up  to  the  platform  of  the  station 
and  was  then  cut  in  two;  a  part  of  the  train  ran  to  a  switch 
north  of  the  main  line  and  near  to  tlie  depot  for  the  purpose 
of  taking  on  a  car  from  the  Illinois  Central  line;  that  deceased 
cut  the  switch  to  get  to  that  line  and  also  shut  it,  as  the  train 
came  back  on  the  mainline  with  the  extra  car,  went  ahead  of 
the  moving  portion  of  the  train,  picked  up  a  pin  and  link  that 
he  had  placed  on  the  platform,  adjusted  them  in  the  end  of  the 
draw-head  of  the  Illinois  Central  car,  stepped  onto  the  plat- 
form of  the  station,  moved  along  with  the  train  a  short  dis- 
tance as  it  was  backing  to  be  connected  with  the  rear  portion 
of  the  train,  and  just  before  the  cars  came  together,  caught 
hold  of  the  iron  step  at  end  of  the  Illinois  Central  car,  then 
stepped  in  to  make  the  coupling,  when  the  ends  of  the  bodies 
of  the  cars  came  together  and  crushed  him  to  death  instantlv, 
the  draw-bar  of  the  Illinois  Central  car  passing  nnder  that  of 
the  Ohio  &  Mississippi  car,  and  breaking  off  a  portion  of  the 
latter,  which  fell  on  the  track;  tliat  as  the  draw-bar  of  the 
Illinois  Central  car  passed  under  that  of  the  Ohio  &  Missis- 
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Bippi  car,  the  wheels  of  the  latter  were  raised  from  the  track 
and  the  force  of  the  concussion  drove  back  the  cut  off  portion 
of  the  train  about  thirty  feet;  that  the  train  wasbackincr  pretty 
rapidly,  and  no  signal  was  given  by  the  deceased  to  the 
engineer  as  to  the  speed  of  the  moving  portion  of  the  train; 
that  the  accident  happened  in  the  daytime,  and  was  described 
by  three  eye  witnesses  to  the  same,  who  were  at  the  time 
standing  on  the  station  platform.  The  evidence  further  shows 
that  there  was  no  defect  in  the  material  of  the  draw-bar  of  the 
Ohio  &  Mississippi  car;  one  witness  testiiicd  that  the  draw- 
liead  had  a  crack  on  one  edge  of  it,  but  does  not  say  whether 
it  was  made  by  the  concussion  or  not;  while  another  witness 
for  api>ellee  says  the  crack  or  break  was  fresh  and  bright.  It 
further  appears  from  the  evidence  of  the  appellant's  only  wit- 
ness, the  front  brakeman,  that  it  is  the  duty  of  a  brakeman  to 
be  cautious  not  to  couple  cars  when  the  train  is  moving  too 
rapidly,  and  to  see  that  the  coupling  is  in  proper  condition 
before  he  attempts  to  make  it,  and  to  see  that  the  draw-bai-s 
are  of  the  same  height;  also  that  by  the  rules  of  appellant  the 
brakeman  doing  the  coupling  lias  control  of  the  speed  of  the 
train.  It  further  appears  from  the  evidence  that  the  deceased 
left  only  one  sister  surviving  him,  his  father  and  mother  and 
other  members  of  his  family  having  died.  The  sister,  Clara 
Wangelin,  testified  that  this  deceased  brother  was  getting  $50 
per  month,  and  had  contributed  to  her  support;  that  lier 
brother  was  twenty -two  years  of  age  at  the  time  of  his 
death,  and  that  he  had  been  earning  regular  wages  since  he 
was  seventeen  years  of  age,  not  all,  but  part  of  that  time;  that 
she  was  a  teacher  in  a  kindergarten  school  in  St.  Louis  at  a 
salary  of  $25  for  five  weeks'  teaching,  which  was  not  sufficient 
to  support  her,  and  that  her  brother  had  assisted  in  her 
support. 

The  case  was  tried  before  a  jury,  which  returned  a  verdict 
in  favor  of  appellee  in  the  sum  of  $2,000,  which  was  sus- 
tained by  the  court.  The  appellant  assigns  for  error  that  the 
court  refused  to  give  for  it  proper  instructions;  that  the  ap- 
pellee's counsel  in  the  trial  below  was  guilty  of  miscondnct 
prejudicial  to  the  appellant;  that  the  verdict  is  against  the 
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evidence  and  the  law;  that  it  is  excessive  and  that  the  motion 
for  a  new  trial  should  liave  been  granted. 

The  refusal  to  give  two  instructions  is  complained  of  in  the 
argument  of  appellant,  the  first  of  which  is  to  the  effect  that 
the  mere  fact  that  one  of  the  draw-bars  broke,  was  not  suffi- 
cient, of  itself,  to  establish  negligence.  This  instruction  was 
properly  refused  for  the  reason  that  the  substance  of  it  was 
embodied  in  the  first  instruction  given  for  appellant.  The 
second  refused  instruction  was,  "  that  no  evidence  having 
been  introduced  from  which  it  can  be  ascertained  with  any 
reasonable  degree  of  certainty,  to  what  extent  the  decedent's 
sister  has  suffered  pecuniary  loss  by  reason  of  the  killing  of 
her  brother,  Frank  Wangelin,  your  verdict,  if  for  the  plaint- 
iff, can  only  be  for  nominal  damages." 

This  instruction  was  properly  refused  as  it  invaded  the 
province  of  the  jury  by  instructing  them  that  there  was  no  evi- 
dence to  prove  a  material  fact.  There  was  evidence  to  show 
that  the  brother  had  contributed  to  the  sister's  support,  but 
none  to  show  thQ  amount  he  contributed.  It  was  not  neces- 
sary in  order  to  recover  substantial  damages,  that  there  should 
be  such  proof,  in  view  of  the  uncontradicted  facts  that  the 
deceased  actually  did  contribute  to  the  sister's  support,  and 
that  she  actually  was  in  need  of  it.  As  was  said  in  the  case 
of  C.  &  A.  R.  R  Co.  V.  Shannon,  43  111.  346 :  "  If  the  next  of 
kin  have  been  dependent  on  the  deceased  for  support,  in 
whole  or  in  ])art,  it  is  immaterial  how  remote  the  relationship 
may  be;  there  has  been  a  pecuniary  loss  for  which  com|)ensa- 
tion  under  the  statute  must  be  given.'^  As  was  in  that  case  fur- 
ther said:  **IIow  this  pecuniary  damage  is  to  bo  measured, 
must.be  largely  left  to  the  discretion  of  the  jury;  what  the 
life  of  one  person  is  worth  to  another  in  a  pecuniary  sense,  is  a 
question  incai  able,  from  its  nature,  of  exact  determination." 
'The  doctrine  of  that  case  has  been  followed  and  adhered  to 
in  this  State  whenever  the  question  has  arisen.  City  of  Chi- 
cago V.  Hesing,  83  111.  207;  City  ot  Chicago  v.  Keefe,  114  111. 
230.  In  the  latter  ca^e  it  is  said:  ** The  question  from  its 
nature  is  incapable  of  exact  determination,  and  the  jury  should 
therefore  calculate  the  damages  in  reference  to  a  reasonable 
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expectatiou  of  benefit  as  of  right  or  otherwise  from  the  con- 
tinuance of  life.  Parents  and  even  brothers  and  sisters  might 
reasonably  expect  in  many  ways  to  derive  pecuniary  benelit 
from  the  continued  life  of  the  intestate,  as  of  grace  and  favor, 
.if  not  of  right,  at  any  age  of  life,  and  our  statute  imposes  the 
duty  of  support  in  the  event  of  their  becoming  paupers,  of 
the  parents  by  the  chiH,  and  of  one  brother  or  sister  by 
another  brother  or  sister."  We  recognize  the  distinction  made 
between  lineal  and  collateral  kindred  by  the  Supreme  Court  of 
this  State  as  to  implied  pecuniary  damages,  but  in  this  case 
there  is  proof  of  actual  pecuniary  damages  sustained  by  the 
sister  in  the  death  of  her  brother;  WMth  that  proof  in  the  record, 
together  with  the  proof  of  deceased's  age,  health,  ability  and 
inclination  to  work,  his  earnings  and  her  state  of  dependence, 
we  hold  that  without  other  proof  a$  to  the  amount  the  brother 
actually  contributed,  it  was  proper  for  the  jury  to  exercise 
their  own  judgment  from  the  facts  in  proof,  by  connecting 
them  with  their  own  knowledge  and  experience  which  they 
are  supposed  to  possess  in  common  with  the  generality  of 
mankind  (City  of  Chicago  v.  Major,  18  111.  349),  and  that 
direct  proof  of  any  specific  pecuniary  loss  is  not  indispensable 
to  the  recovery  of  substantial  damages  with  such  proof  in  tlie 
record.  Fisher  v.  Jansen,  128  111.  549,  .555.  Suppose  there 
had  been  ])roof  that  the  deceased  biother  liad  actually  con- 
tributed to  the  sister's  support  various  amounts  during  dif- 
ferent years,  ranging  from  fifty  to  two  hundred  dollars 
respectively,  w^hich  amount  would  have  been  the.  proper 
basis  for  an  estimate  as  to  future  contributions?  Evidently 
neither,  necesfarily,  for  the  condition  of  the  parties  might  in 
time,  and  probably  would,  have  changed.  For  these  and 
various  other  reasons  that  might  be  assigned,  the  measure- 
ment of  damages  in  such  cases  can  not  be  fixed  by  any  exact 
legal  rule  other  than  that  given  in  the  statute  itself,  author- 
izing the  action,  viz.,  that  "the  jury  may  give  such  damages 
as  they  shall  deem  a  fair  and  just  compensation  with  refer- 
ence to  the  pecuniary  injuries  resulting  from  such  death  to 
the  *  *  *  next  of  kin  of  such  deceased  j^erson,  not 
exceeding  the  sum  of  $5,000."     When  there  is  a  basis  fur 
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snbetantial  damages,  as  is  held  to  be  tbe  fact  in  this  case,  the 
limitation  in  the  amount  of  a  verdict  is  found  not  only  in  tlie 
common  law  authority  of  the  revisory  power  of  courts,  but 
in  the  statute  itself,  by  declaring  that  the  pecuniary  compen- 
sation for  the  loss  must  be  fair  and  just. 

In  this  connection  we  will  consider  the  error  assigned  that 
the  verdict  is  excessive.  As  we  have  no  fixed  rule  other 
than  that  above  suggested  by  which  to  measure  the  dam- 
ages, it  is  somewhat  difficult  to  determine  the  question.  It 
can  only  be  done  by  a  consideration  of  the  relation  and 
situation  of  the  parties  as  disclosed  by  the  proof.  The  bene- 
ficiary in  this  case,  it  is  fair  to  infer  from  the  business  in 
which  she  is  engaged,  is  a  woman  of  some  refinement  and 
education,  and  necessarily^  has  to  array  herself  in  a  manner 
that  will  comport  with  her  calling  in  life.  She  is  y)oor  and 
only  earns  while  teaching  $5  per  week.  Allowing  ourself 
the  liberty  in  reviewing  this  verdict  which  was  given 
by  the  authority  above  cited  to  the  jury  that  rendered 
it,  and  connecting  the  above  facts  with  our  own  knowl- 
edge and  experience,  and  we  know  that  such  a  small  salary 
would  not  go  very  far  toward  supporting  this  lady  in  a  rea- 
sonably comfortable  manner;  we  further  know  under  the 
above  facts,  as  a  matter  of  law,  that  there  was  no  living 
person  that  she  could  legally  look  to  for  support  in  case  of  the 
direst  necessity  other  than  her  brother.  Sec.  2,  Chap.  107, 
III.  Stats.  Had  he  contributed  §20  per  month  to  her  support, 
this  amount,  together  with  what  she  earned  during  a  portion 
of  the  year  while  the  schools  were  open,  would  have  required 
her,  living  in  a  city,  paying  board,  arraying  herself  in  a  suit- 
able manner,  to  practice  great  frugality.  Whether  he  would 
have  paid  such  an  amount  we  do  not  know,  but  this  we  know, 
by  reasoning  along  the  line  of  motive  that  inspires  human 
conduct,  there  was  every  incentive  and  natural  prompting  of 
the  human  heart  to  make  the  deceased  liberal  with  his  sister, 
without  father  or  mother,  brother  or  sister  other  than  this 
beneficiary.  Young  and  rugged  in  health,  apparently  indus- 
trious, she  might  reasonably  expect,  in  the  language  of  the 
Keefe  case,  supra,  not  only  as  a  matter  of  right  but  of  grace 
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and  favor,  to  derive  pecuniary  benefit  from  the  continued  life 
of  the  intestate  at  any  age  of  life.  Wherefore,  in  view  of  all 
the  facts  surrounding  this  case,  we  can  not  say  that  the  ver- 
dict is  excessive  if  the  appellee  was  entitled  to  recover  any- 
thing, which  question  we  will  next  consider. 

As  has  heretofore  been  stated,  there  is  no  proof  that  the 
draw-bar  on  the  Ohio  &  Mississippi  car  which  broke  was 
defective;  or  even  if  there  was  such  proof  there  is  none  that 
the  appellant  had  the  slightest  notice  of  it,  and  there  is  no 
complaint  or  proof  of  its  improper  construction.  There  is 
unquestioned  proof,  however,  that  the  draw-bar  of  the  Illinois 
Central  car  which  was  transferred  to  appellant's  road  was  lower 
than  the  draw-bar  of  the  Ohio  &  Mississipi^i  car  to  wliich  it 
was  to  be  coupled,  so  much  so  that  it  was  projected  under  the 
latter,  whereby  the  bodies  of  the  box  cars  were  permitted  to 
come  together,  which  defect  was  the  direct  cause  of  the  death 
of  appellee's  intestate.  This  defect  in 'the  Illinois  Central 
car,  if  it  may  be  so  called,  was  with  reference  to  its  use  on  the 
Ohio  &  Mississippi  road,  one  of  construction  and  not  of  dete- 
rioration or  latent  imperfection;  hence,  under  the  rule  of  law 
as  to  construction,  if  improper  as  to  its  use  on  the  Ohio  & 
Mississippi  road,  it  was  not  necessary  to  prove  that  appellant 
had  notice  of  that  fact,  as  is  said  in  the  case  of  Alexander  v. 
Town  of  Mt.  Sterling,  71  III.  366  :  "  Why  notice  to  a  party  of 
original  defects  in  a^work  he  is  bound  to  miike  safe  and  rea- 
sonably free  from  defects  ?  The  town  being  in  fault  at  the  out- 
set, no  notice  was  necessary;"  citing  authority.  It  is  elemen- 
tary law  that  a  master  must  use  reasonable  diligence  to  provide 
his  servant  with  reasonably  safe  machinery  and  apparatus  which 
such  servant  is  employed  to  operate.  This  law  is  not  only 
applicable  to  the  machinery  owned  by  the  master,  but  other 
machinery  and  apparatus  owned  by  another  person  than  the 
master  which  the  servant  is  required,  in  the  line  of  his  employ- 
ment, to  use,  as  held  in  the  most  recjcntly  published  expres- 
sion of  the  Supreme  Court  in  the  case  of  Sack  v.  Dolese,  27 
N.  E.  Rep.  62.  The  doctrine  of  this  case  is  supported  by  a 
number  of  decisions  of  other  States;  then  logically  it  would 
appear  that  it  must  be  considered  from  a  legal  standpoint  that 
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the  appellant  furnished  this  Illinois  Central  car  to  the  deceased, 
and  the  same  elementary  rule  of  duty  was  imposed  upon  it  to 
see  that  the  car  was  reasonably  safe  for  its  servant  to  operate, 
as  that  above  stated.  This  it  did  not  do.  The  draw-bar  of 
the  Illinois  Central  car  was  so  much  lower  than  that  of  the 
Ohio  &  Mississippi  car,  that  it  was  not  only  not  safe,  bnt 
extremely  dangerous,  not  only  to  limb  bnt  to  life.  The 
defect  was  not  latent;  no  defect  is  latent  that  an  inspection 
will  disclose.  Dolese  case,  sxijpra.  In  such  a  ease  it  is  said  as 
to  the  civil  remedy,  the  question  is  to  be  considered  as  if  the 
master  was  present,  saw  the  improper  construction  or  use,  and 
with  such  knowledge  permitted  the  servant  to  use  such  machin- 
ery. For  this  reason  notice  to  the  master  is  unnecessary 
in  such  cases.  It  is  not  contended  by  appellant's  counsel  that 
the  draw-bar  of  the  Illinois  Central  car  was  not  lower  than 
that  of  the  Ohio  &  Mississippi  car,  but  they  say,  "The  ab- 
surdity of  the  position  that  such  difference  in  height  *  *  * 
in  this  case  can  furnish  a  ground  for  recovery,  when  the  only 
source  of  notice  to  appellant  of  such  difference  was  the  intes- 
tate himself,  is  apparent  on  the  face  of  it."  If  this  is  the  cor- 
rect view  as  to  notice  as  to  foreign  cars,  then  the  rule  of 
law  should  be,  "  let  the  servant  beware."  This  view,  however, 
is  in  direct  conflict  with  the  doctrine  of  the  Dolese  case,  ^w^a, 
and  which  appellant  invoked  in  its  behal'f,  and  wherein  it  is  held, 
"  The  same  rule  of  reasonable  care  with  reference  to  proper 
machinery  and  inspection  applies  in  the  case  of  cars  hel/)nging 
to  other  persons  wliich  the  servant  is  required  to  operate  in 
the  course  of  the  master's  business,  as  governs  when  the  cars 
are  owned  and  provided  by  the  master  himself."  Merg- 
ing the  doctrine  of  this  latter  case  into  that  of  the  doctrine  of 
notice  by  the  master  in  case  of  improper  construction  of  cars 
"owned  and  provided  by  himself,"  and  it  would  seem  that 
the  position  of  appellant's  counsel  is  unsound. 

It  must  be  borne  in  mind  in  this  connection,  that  as  to  the 
point  now  under  consideration,  we  are  determining  the  law 
under  conceded  or  unquestioned  facts  as  to  whether  they  con- 
stituted negligence  of  the  master  and  not  as  to  the  contribu- 
tory negligence  of   the  servant.     The  latter  is  relative  and 
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need  only  be  considci-ed  in  case  of  proof  of  the  former.  The 
authorities  cited  by  appellant  on  this  question  are  not  consid- 
ered to  be  in  point,  some  of  them  in  view  of  the  doctrine  as 
laid  down  in  the  Dolese  case,  and  others  because  of  the  facts 
upon  which  they  were  based.  In  Massachusetts  the  doctrine 
is  that  the  making  up  of  a  train  of  cars  with  platforms  of 
unequal  heights  was  the  act  of  a  fellmc-servayit  and  tlierefore 
a  brake  man  can  not  maintain  an  action  against  the  corporation 
(Ilodgkins  v.  Eastern  II.  R.  Co.,  119  Mass.  419),  and  that  the 
rule  requiring  a  railroad  company  to  use  reasonable  diligence 
in  furnifching  its  employe  with  suitable  cars  does  not  apply  to 
a  car  received  from  anotiier  corporation  while  in  transit  to  its 
place  of  destination.  That  while  it  does  owe  the  duty  of  pro- 
viding competent  inspectors  for  such  cars,  yet  such  inspectors 
and  the  brakemen  using  the  same  are  fellow-servants.  These 
cases  do  not  state  the  law  of  this  State.  The  case  of  Whit- 
man V.  The  W*.  &  M.  E.  E.  Co.,  58  Wis.  413,  is  based  upon  the 
same  doctrine  as  the  Hodgkins  case,  119  Mass.,  supra  It  is 
said  the  attaching,  as  well  as  the  order  detaching  the  engine 
from  the  car,  were  the  acts  of  the  servants  of  the  defendant 
engaged  in  operating  their  railroad,  and  hence  of  the  co-em- 
ploye of  the  plaintiff,  and  therefore  the  defendant  is  not  lia- 
ble for  the  injury  to  the  plaintiff  resulting  therefrom.  The 
case  of  Brooks  v.  Northern  Pacific  R.  R  Co.,  4  Fed.  Rep.  687, 
wherein  a  switchman  was  injured  by  too  short  a  draw-bar  on  the 
engine,  is  based  on  the  contributory  negligence  of  the  plaintiff, 
and  the  further  fact  that  the  rules  of  the  company  embodied 
in  the  contract  of  employment  which  he  signed  expressly 
provided  that  he  should  inspect  and  take  notice  of  the  style, 
construction  and  conditions  of  draw-heads,  links  and  pins  to 
be  used  in  coupling  enginos  and  cars.  To  show  that  the  doc- 
trine claimed  for  the  above  case  by  appellant  was  not  the  rule 
of  the  Federal  Court,  we  refer  to  the  case  of  O'Neil  v.  St.  L., 
T.  M.  &  S.  Ry.  Co.,  9  Fed.  Rep.  337,  wherein  it  is  held  that  an 
employer  who  introduces  without  notice  to  the  employe  new 
and  unusual  machinery,  whether  belonging  to  himself  or 
another,  involving  unoxpected  danger,  by  which  the  employe 
while   using  due  care  is  injured,  is  liable  in  damages.     See 
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copious  notes  to  this  case.  The  eases  of  St.  L.,  T.  M.  &  S.  R.  R. 
Co.  V.  Hig^ins,  44  Ark.  293;  Hiilett  v.  St.  L.,  K.  0.  &  A.  Ry. 
Co.,  67  Mo.  239;  St.  W.,  J.  &  S.  R.  R  Co.  v.  Gi!dersleive,  33 
Mich.  134;  Marsh  v.  Tlie  S.  C.  R.  R.  Co.,  56  Ga.  274,  were 
very  largely  based  on  the  actual  notice  of  the  brakeinen  of  the 
condition  of  the  draw-bars  and  therefore  on  contributory  neg- 
ligence. The  other  class. of  cases  cited  when  brakemen  were 
injured  in  their  hands  or  arms  in  the  use  of  different  kinds  of 
conplings,  wherein  proof  was  made  that  such  \vas  common 
practice  known  to  railroad  men,  are  not  considered  in  point. 
Injuries  thus  occasioned  under  such  a  state  of  facts  are  held 
to  come  within  the  hazards  of  the  service.  We  hold  under 
the  law  of  this  State,  as  applicable  to  the  facts  in  this  case,  that 
the  appellant  was  guilty  of  negligence  in  furnishing  such  a 
car  for  use  by  its  injured  employe  without  notice  to  him  of 
its  condition. 

Was  the  deceased  sjuilty  of  contributory  negligence?     The 
jury  were  instructed  by  the  court   on  this  point  of  law  as 
asked  by   the   appellant.     They  were  instructed  that  there 
could  be  no  recovery,  if  it  appeared  from  the  evidence  that 
the  deceased  was  guilty  of  a  want  of  ordinary  care  which 
directly  contributed  to  his  death,  and  then  whether  or  not  the 
defendant   may   have  been  "guilty   of   the   negligence   with 
which  it  is  charged  in  the  declaration.     This  instruction  made 
the  question  of  contributory  negligence  one  of  primary  con- 
sideration for  the  jury.     By  their  verdict  it  was  determined 
in  the  negative.     Is   thaf  finding  sustained  by  the  evidence  ? 
The  only  fact  that  brings  it  in  question  is  the  speed  of   the 
train  at  the  time  the  coupling  was  made,  and  whether  or  not 
the  deceased    should    have   seen,  before   the   coupling   was 
attempted  to  be  made,  the  difference  in   the  heights  of   the 
draw  bars  of  the  two  cars  that  were  to  be  coupled  together. 
It  is  true  that   several  witnesses  who  were  not  railroad  men 
and  had  no  experience  in  that  line  of  work  testified  that  the 
train  was  backed  pretty  rapidly,  yet  when  the  facts  testified 
to  by  them  are  considered,  the  speed  does  not  appear  to  have 
been  dangerous.     As  heretofore  stated,  the  evidence  discloses 
that  the  deceased  opened  the  switch  for  the  detaclied  portion 
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of  the  train  to  run  thereon,  and  also  shut  it,  after  the  train 
liad  come  back  on  tlie  track,  and  then  on  foot  overtook  it, 
picked  up  a  pin  and  link  on  the  platform,  adjusted  them  in 
the  draw-head  of  the  Illinois  Central  car,  by  which  time  the 
two  portions  of  the  train  were  near  together,  momentarily 
stepped  out  on  the  platform,  walked  along  it  a  short  distance, 
when  he  stepped  in  between  the  cars  just  before  they  met,  to 
make  the  coupling,  and  was  instantly  crushed  by  the  bodies  of 
the  cars  coming  together.  There  is  no  evidence  that  tiie 
deceased  was  particularly  rushed,  or  had  to  move  with  more 
than  ordinary  celerity  to  accomplish  all  this.  In  view  of  these 
facts,  outside  of  the  mere  expression  of  opinion,  it  is  quite  evi- 
dent that,  so  far  as  the  speed  of  the  train  is  concerned,  any 
railroad  brakeman  would  have  done  just  as  the  deceased  did, 
and  would  not  have  hesitated  to  go  in  and  attempt  to  make 
the  coupling.  It  is  not  to  be  presumed  that  the  brakeman 
and  engineer  were  both  reckless  and  regardless  of  life.  The 
accident  occurred  in  the  day  time,  when  the  engineer  could 
see  how  near  the  cars  were  together,  almost  as  well  as  \he 
brakeman.  The  fact  that  the  cut-off  portion  of  the  train  that 
was  left  standing  on  the  main  track  was  jarred  back  thirty  feet 
is  not  decisive  evidence  that  the  concussion  was  very  great,  as 
common  experience  will  prove,  especially  in  the  absence  of 
any  proof  as  to  the  number  of  cars  in  that  portion  of  the 
train  and  as  to  tlie  brakes  being  set.  The  speed  of  the  train 
may  have  been  faster  than  it  should  have  been,  especially  as  it 
appeared  to  un professionals  in  that  line,  but  what  we  hold  is, 
that,  in  view  of  all  the  facts,  the  act  of  the  deceased  in 
attempting  to  make  the  coupling  as,  and  at  the  time  he  did, 
was  not  an  exhibition  of  recklessness  or  negligence  for  an 
ordinarily  courageous  brakeman,  as  regards  the  speed  of  the 
train. 

Should  he  have  observed  that  the  draw-bars  were  of  unequal 
heights?  As  heretofore  suggested^  under  the  law  lie  had 
a  right  to  presume  that  they  were  in  reasonably  safe  con- 
dition. We  do  not  mean  by  this,  that  the  style  of  the 
couplings  was  the  same,  but  that  there  was  no  such  a 
difference  in  height  of  the  draw-bars  of  the  two  cars  that  they 
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would  pass  each  other,  and  thus  permit  the  bodies  of  the  cars 
to  come  too;ether.  With  this  presumption  of  law  whicK  he 
had  a  right  to,  and  doubtless  did,  as  a  matter  of  fact,  indulge, 
he  would  naturally  be  thrown  off  his  guard,  not  as  to  the  dif- 
ference in  the  style  of  the  couplers,  for  with  them  he  had 
immediately  to  do,  but  as  to  such  a  difference  in  the  heights 
of  the  couplers  or  draw-bars,  with  whicli  he  had  nothing  in 
particular  to  do.  This  much  for  the  legal  phase  of  the  ques- 
tion. Now  as  to  the  facts,  they  show,  as  heretofore  stated, 
that  the  deceased  was  very  busily  engaged  in  opening  and 
shutting  switches,  gathering  up  link  and  pin  for  their  coup- 
ling, adjusting  them  in  their  proper  places,  all  in  the  line  of 
his  duty,  which,  as  the  evidence  shows,  occupied  his  undi- 
vided attention  until  the  cars  were  nearly  together,  when  nat- 
urally his  attention  would  be  necessarily  attracted  to  the  proper 
and  safe  performance  of  the  most  dangerous  part  of  his  work. 
To  hold  that,  under  these  circumstances,  he  was  negligent, 
because  he  did  not  measure  up  with  his  eye  the  difference  in 
the  height  of  the  two  draw-bars,  would,  in  our  judgment,  be 
imposing  a  rule  of  caution  and  care  far  above  the  line  of  that 
required  by  law  and  denominated  ordinary.  In  the  case  of 
Goodrich  v.  N.  Y.  0.  &  IL  R.  R  Co.,  116  N.  T.  39S,  where 
a  brakeman  was  injured  by  a  similar  defect,  and  when  he  had 
been  standing  unengaged  by  the  stationary  car  awaiting  the 
backing  of  the  train  to  make  the  coupling,  the  court,  on  page  , 
404,  say: 

''  It  does  not  appear  that  he  observed  that  the  draw-bar 
would  pass  under  the  bumper  of  the  stationary  car.  It  was 
only  at  the  moment  that  the  cars  were  about  to  collide  that 
he  discovered  his  error. 

"  The  court  can  not  affirm  that  for  such  error  of  judgment, 
as  it  was  to  some  extent  by  defendant's  neglect,  he  should  be 
lield  to  have  been  careless  under  such  circumstances.  When 
the  whole  transaction  is  the  occurrence  of  a  moment,  a  man  is 
not  to  be  held  responsible  if  he  errs  as  to  the  estimate  of  the 
danger  that  confronts  him.  If  he  acts  the  part  of  a  prnc!ent 
man,  willing  and  intending  to  perform  his  duty,  he  has  done 
all  the  law  demands  of  him,  and  whether  he  acted  such  part 
under  all  the  circumstances  was  for  the  jury  to  determine." 
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The  remarks  of  ai)i)ellee's  counsel,  that  **Mr.  Werner  ex- 
cused Mr.  Joseph,  one  of  the  jurors,  because  he  once  em- 
ployed Wangelin  at  a  threshing  machine  and  knew  how  well 
he  was  able  to  work,"  were  improper,  and  the  court  had  the 
right  to  orally  instruct  the  jury  to  disregard  such  statement, 
and  should  liave  done  so  on  request;  yet  the  character  of  tlie 
statement  when  considered  in  connection  with  its  withdrawal 
by  the  counsel  making  it,  leads  us  to  conclude  that  the  jury- 
were  not  prejudiced  thereby,  or  the  result  of  the  suit  affected 
in  consequence  thereof. 

There  being  no  material  error  in  the  record  the  judgment 

is  afBrmed. 

Judgment  affirmed-. 
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The  People  of  the  State  of  Illinois,  for  use,  etc.,     ii?^^i 

V. 

William  A.  Zingrap  et  al. 

Prhinpal  and  Surety — Constable's  Bond— Action  on — Exemptions — 
Judgment  in  Trocer  against  Principal, 

1.  Wben  the  condilion  of  a  bond  18  to  abide  the  order  or  judcrment  of  a 
court,  the  action  of  a  jfiven  court  binds  the  surety,  thougrh  he  had  no  oppor- 
tunity to  influence  it;  but  if  it  be  to  perform  an  act  in  pais,  then  such  a 
judgment  against  the  principal  is  not  evidence  against  the  surety. 

2.  if,  upon  the  schedule  presented  by  a  debtor,  it  was  the  duty  of  an  offi- 
cer to  release  property  attaclied,  as  exempt,  and  he  failed  to  do  so,  all  tlie 
facts  from  which  the  duty  arose  should  be  stated  in  the  declaration  in  an 
action  upon  the  officer's  bond. 

3.  Whenever  facts  alleged  involve  a  question  of  law.  they  rau^t  be  so 
stated  that  the  court  can  see  that  the  legal  conclusion  relied  upon   follows. 

•4.  In  an  action  on  such  bond  the  recovery  must  be  against  all  the  defend- 
ants, or  none. 

5.  This  court  holds  that  the  averment  of  the  declaration  in  the  case 
presented  wa-*  insuilicient,  and  declines  to  interfere  with  the  judgment  for 
the  defendants. 

[Opinion  filed  November  2,  1891.] 

In  error  to  the  Circnit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Grinnell,  Judge,  y)re8iJing. 

Vol   XLIII  22  (337) 
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Messrs.  A.  II.  Tuompson  and  Levi  SpBAouEi  for  plaintiffs 
in  error. 

Mr.  Sylvester  G.  Abbott,  for  defendants  in  error. 

Gary,  J.  The  parties  here  are  in  the  same  position  as  in 
the  Circuit  Coart  The  action  is  upon  thebond  of  a  constable, 
against  him  and  liis  sureties,  alleging  as  the  breach  of  the 
condition  to  '^faithfully  discharge  the  duties  of  his  office  as 
constable,'*  that  Zingraf  refused  to  surrender  to  Shambaugh 
property  of  hers  which  he  had  levied  upon  under  an  execu- 
tion against  her,  upon  her  claim  that  it  was  exempt  under  the 
statute.  The  declaration  shows  that  she  had  recovered  a  judg- 
ment in  trover  against  him,  for  a  conversion  of  the  property, 
but  without  satisfaction. 

The  defendants  pleaded  to  the  declaration,  and*  on  demniTer 
to  all  their  pleas,  the  declaration  was  adjudged  insufficient, 
and  final  judgment  entered  for  the  defendants.  To  Teverso 
that  judgment  this  writ  of  error  is  prosecuted. 

Tlie  briefs  are  mainly  for  or  against  the  proposition,  that 
the  judgment  in  trover  against  the  constable  is  a  bar  to  any 
recovery  upon  his  official  bond.  Whether  the  Circuit  Conrt 
held  that  proposition  to  be  law  and  decided  the  case  upon  it, 
we  have  no  means  to  ascertain,  nor  is  it  of  any  consequence, 
if  for  any  reason  the  judgment  is  right  Potter  v.  Gronbeck, 
117  111.  40-i.  But  it  would  seem  easier  in  the  great  conflict 
of  authority  to  show  that  such  a  judgment  fixed  the  liability 
of  the  defendants,  than  that  it  discharged  them.  See  the  cases 
collected  in  Freeman  on  Judgments,  Sec.  ISO;  Black  on  Judg- 
ments, Sec.  58S-590;  Brooks  v.  People,  15  111.  App.  570; 
McAllister  v.  Clark,  86  III.  236. 

The  proper  distinction  between  the  cases  in  which  a  judg- 
ment against  the  principal  is,  or  is  not  binding  upon  the 
sureties,  is  pointed  out  by  Sanderson,  C.  J.,  in  Irwin  v.  Backus, 
25  Cal.  214,  and  quoted  by  Black  in  note  to  Sec.  589. 

When  the  condition  is  to  abide  the  order  or  judgment  of  a 
court,  the  action  of  the  court  binds  the  surety,  though  he  had 
no  opportunity  to  influence  it;  but  if  it  be  to  perform  an  act 
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in  pais,  then  such  a  judgment  against  the  principal  is  not  evi- 
dence against  the  surety.  .^^-^ 

This  case  falls  within  the  latrter  class.  It  is  therefore 
necessary  to  look  to  the  averments  of  the  declaration  to  see 
whether,  without  reference  to  the  judgment  against  the  con- 
stable, official  misconduct,  constituting  a  breach  of  the  con- 
dition of  his  bond,  is  shown;  for  though  the  judgment  against 
him  may  estop  him  on  that  point,  yet  in  this  action  on  the 
bond,  the  recovery  must  be  against  all  or  none  of  the  defend- 
ants. Tolman  v.  Spaulding,  3  Scam.  13,  has  been  often  fol- 
lowed.   Enterprise  Distillery  Co.  v.  Bradley,  17  111.  App.  509. 

Now  the  averment  of  the  declaration  is  that  "within  seven 
days  of  the  time  said  execution  was  issued  and  levied  upon 
said  piano  as  aforesaid,  (she)  made  and  executed  under  oAth 
her  schedule  for  exemption,  as  by  the  statute  in  such  case 
made  and  provided,"  etc.,  demanded  the  piano  and  was  refused. 

This  is  wholly  insufficient.  No  facts  are  stated  to  show 
what  the  schedule  was,  or  that  she  could  claim  the  piano  as 
exempt.'  It  is  not  shown  that  the  piano  was  worth  no  more 
than  $100,  nor  that  she  was  the  head  of  a  family,*  and  the 
piano  not  worth  more  than  $300.  Had  she  other  property, 
then  it  was  her  djity  to  schedule  it  and  turn  it  out.  Statute 
"Exemptions  "as  amended  in  1887;McMa8ters  v.  Alsop,  85111. 
157.  Whenever  the  facts  involve  a  question  of  law,  they  must 
be  so  stated  that  the  court  can  see  that  the  legal  conclusion 
relied  upon  does  follow.  Corwin  v.  Shoup,  76  111.  246;  Byrne 
V.  McMurty,  2  Gilm.  424. 

If  upon  the  schedule  presented  it  was  the  duty  of  the  con- 
stable to  release  the  piano,  all  the  facts  from  which  the  duty 
arose  should  be  stated  in  the  declaration.  Zjednoczcnie  v. 
Sadeki,  41  111.  App.  329. 

The  demurrer  was  rightly  carried  back  to  the  declaration, 
and  the  judgment  is  affii-med. 

Judgment  affirmed. 
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WEST 
V. 

B.  F.  Jacobs  and  G.  B.  Shaw,  Assignees. 

Banks— Deposits,  General  and  Special — Bailments, 

1.  A  special  deposit  is  a  deposit  to  be  returned  in  the  identical  thing:;  the 
very  bills  or  coins  are  to  be  returnrd. 

2.  A  general  deposit  is  one  w'licb  is  to  be  returned  in  kind,  not  the  same 
bills  or  coins,  but  the  same  amount  of  money. 

3.  Where  money  is  received  in  a  bank  as  a  special  deposit  for  safe  keep- 
\            ing.  with  the  understand in(;  that  it  shall  be  cared  for  and  the  identical 

money  returned,  the  bank  has  no  right  to  use  the  money  in  its  business,  but 
where  the  money  is  depo.oited  with  the  undentanding  that  a  like  sum  shall 
be  repaid,  the  transaction  is  in  the  nature  of  a  loail,  the  relation  of  debtor 
and  creditor  being  created,  and  no  trust  can  be  predicated  on  such  a  deposit. 

4.  A  deposit  must  be  considered  to  be  a  sjeneral  deposit  where  the 
)iioncy  in  question  h<i8  been  mixed  with  the  funds  of  a  bank  by  the  acquies- 
cence, or  with  the  consent  of ,  the  depositor. 

5.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that 
tho  deposit  in  question  was  general,  not  special. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  tlie  County  Court  of  Cook  County;  the  Hon. 
Frank  Scales,  Judge,  presiding. 

Messrs.  Albert  II.  Vekder  and  Mason  B.  Loomis,  for  appel- 
lant. 

That  this  deposit  was  not  made  in  the  ordinary  course  of 
banking  business  is  apparent.  At  the  time  appellant  had  a 
regular  deposit  account  at  Kean's  branch  bank,  subject  to 
check. 

If  this  had  been  an  ordinary  deposit  it  would  undoubtedly 
have  gone  into  this  account.  But  it  is  conclusively  established 
by  the  special- certificate  of  deposit  given  to  appellant  at  tho 
time — by  all  the    testimony,   and    by  the   admission,  under 
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oatli,  of  appellees,  in  their  original  answer  herein,  that  this 
inonej  was  placed  in  Kean's  hands  as  collateral  security,  both 
to  himself  and  to  Cummings,  as  sureties  on  tlie  appeal  bond, 
and  Kean  thereby  became  a  bailee,  or  trustee  of  the  fund,  and 
Lad  no  right  or  authority  to  use  it  for  his  individual  purposes, 
or  to  pay  it  out  or  intermingle  it  with  the  general  funds  of 
liis  bank. 

Kean  assumed  tlie  obligations  of  a  bailee,  by  receiving  this 
money  on  special  deposit,  as  collateral  security.  First  Nat. 
Bank  v.  Graham,  100  U.  S.  699j  Foster  v.  Efesex  Bank,  17 
Masa  479. 

The  execution  of  tlie  receipt,  or  certificate,  b}^  Knox  as  the 
agent  or^ manager  of  Kean  for  a  special  deposit  of  the  money, 
and  its  delivery  to  appellant,  created  the  relation  of  bailor  and 
bailee  between  Kean  and  appellant.  Manhattan  Bank  v. 
Walker,  130  IT.  8.  267;  Honig  v.  Pac.  Bank,  73  Cal.  464: 
James  v.  Greenwood,  20  La.  Ann.  297;  Stewart  v.  Frazier,  5 
Ala.  114;  Colyar  v.  Taylor,  1  Coldw.  372;  Story  x)n  Bailments, 
Sees.  106-414". 

If  it  be  said  that  this  was  only  a  pledge,  the  answer  is  that 
a  pledge  is  a  bailment,  and  therefore  governed  by  the  same 
rnles  of  law.  2  Kent's  Com.  577;  Story  on  Bailments,  Sec.  286. 

And  the  obligation  of  the  pledgee  to  preserve  the  property 
is  equal  to  that  of  a  person  who  has  it  in  his  custody  on  a  bail- 
ment for  hire.     Jones  on  Bailments,  Sec.  120. 

Money  may  be  delivered  in  pledge.  Story  on  Bailments, 
Sec.  290. 

In  the  case  of  The  Union  Trust  Co.  v.  Eigdon,  93111.,  the 
court  say :  "  The  law  is  well  settled  where  there  is  no  agree- 
ment otherwise,  the  pledgee  in  possession  takes  only  a  lien  on 
the  property  as  a  security,  and  is  bound  to  keep  the  ])ledge 
and  not  use  it  to  its  detriment,  and  to  redeliver  it  on  payment 
of  the  debt.  His  character  is  that  of  a  trustee  for  the  pledgor 
to  return  the  property,  if  redeemed,  and  if  not  redeemed,  then 
first  to  pay  the  debt,  and  second  to  pay  over  th^  surplus,  and 
he  can  not  so  deal  with  the  trust  property  as  to  destroy  or  even 
impair  its  value.  See  also  Joliet  Iron  Co.  v.  Sciota  F.  B.  Co., 
82  111.  548. 
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Messrs.  Jessb  A.  Baldwin,  aud  Kraus,  Mayer  &  Stein,  j 

for  appellees. 

The  evidence  already  quoted,  which  we  need  not  repeat 
here,  demonstrates  that  the  deposit  in  question  was  not  a  spe- 
cial deposit,  and  therefore  appellant  is  in  error  when  it  says 
that,  "Kean  assumed  the  obligations  of  a  bailee  by  receiving 
the  money  on  special  deposit  as  collateral  security.  First 
National  Bank  v.  Graham,  100  U.  S.  699;  Foster  v.  Essex,  17 
Mass.  479."  In  those  two  ca«es  there  existed  a  state  of  facts 
fundamentally  different  from  those  here.  In  First  National 
Bank  v.  Graham,  there  was  a  special  deposit  of  bonds  for 
safe  keeping.  The  bonds  were  stolen  and  defendant  was  held 
as  bailee.  In  Foster  v.  Essex  Bank,  bags  of  gold  wej*e  depos- 
ited, the  receipt  stating  ''for  safe  keeping,"  and  the  entry 
of  the  deposit  was  made  in  a  book  called  "  special  deposits." 
In  neither  case  was  the  deposit  made  as  security,  nor  of  funds 
of  which  the  bank  had  a  right  "  to  cliange  the  form  of,"  or 
use  in  its  own  business,  as  in  the  case  at  bar.  In  order  to 
recover  in  this  case  appellant  must  prove  certain  elements, 
the  primary  one  of  which  is  that  the  deposit  in  question  was 
a  special  deposit. 

A  special  deposit,  according  to  Anderson's  Law  Dictionary, 
page  344,  is:  "A  deposit  to  be  returned  in  the  identical 
thing, "  while  a  general  deposit  is,  "  A  deposit  which  is  to 
be  returned  in  kind."  So,  also,  Morse  on  Banking,  3d  Ed., 
Vol.  1,  Sec.  190,  says  that  a  special  deposit  "  is  the  plac- 
ing of  something  in  the  charge  or  custody  of  the  bank  of 
which  specific  thing  restitution  must  be  made."  To  the  same 
effect  see  2  Am.  &  Eng.  Ency.  of  Law,  93;  Story  on  Bail- 
ments, Sec.  88. 

Neither  can  it  be  successfully  contended  that  the  deposit  in 
question  was  a  bailment.  A  bailment  is  "  A  delivery  of  some 
chattel  by  one  party  to  another,  to  be  held  according  to  the 
special  purpose  of  the  delivery  and  to  be  returned  or  delivered 
over  when  that  special  purpose  has  been  accomplished." 
(Schouler  on  Bailments,  p.  1.)  "When  the  identical  thing 
delivered,  though  in  an  altered  form,  is  to  be  restored,  the 
contract  is  a  bailment,  and  the  title  to  the  property  is  not 
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changed;  but  when  there  is  no  obligation  to  restore  the  spe- 
cific article,  and  the  receiver  is  at  liberty  to  return  another 
thing  of  equal  value,  the  contract  is  not  that  of  bailment." 
Mallorv  v.  Willis,  4  N.  Y.  85.  And  so  it  has  been  held  in 
Shoemaker  v.  Heinz, '53  Wis.  llf>,  that  ''where  money  of  A 
is  left  by  him  for  safe  keeping  with  B,  with  the  understand- 
ing, not  that  the  identical  money  shall  be  cared  for  and  re- 
turned to  him,  but  only  that  a  like  sum  sliall  be  repaid  him  by 
B,  this  is  not  a  bailment  or  special  deposit,  but  a  general 
deposit  in  the  nature  of  a  Joan;'^  and  in  a  case  where  gold  coin 
•was  originally  bailed  as  a  special  deposit  and  subsequently  the 
parties  agreed  that  the  bailee  should  pay  interest,  the  special 
deposit  was  considered  as  a  loan.  Howard  v.  Eouben,  33  Cal. 
399. 

■ 

A  bailee  has  no  right  to  use  in  his  own  business  the  bail- 
ment, as  the  evidence  shows  that  Kean  did  in  this  case  with 
the  acquiescence  and  consent  of  appellant.  Story  on  Bail- 
ments, Sec,  90. 

The  cases  uniformly  hold  that  where  money  is  deposited  in 
a  bank  and  the  bank  is  given  the  right  to  use  it  in  its  business, 
the  relation  of  debtor  and  creditor  is  created  and  not  that  of 
bailor  and  bailee.     Otis  v.  Gross,  96  111.  612. 

MoRAN,  J.  Appellant  filed  its  petition  in  the  County  Court, 
representing  that  it  had  deposited  in  October,  1890,  with 
S.  A.  Kean,  the  sum  of  $6,000  as  a  special  deposit  to  be  held 
by  the  said  Kean  to  indemnify  himself  and  one  Cummings  from 
any  loss  or  liability  that  might  be  incurred  by  them  or  either 
of  them  by  reason  of  their  having  signed  an  appeal  bond  (as 
sureties)  in  a  case  wherein  one  Emma  A.  Tuggle  had  recov- 
ered a  judgment  against  petitioner,  in  the  Circuit  Court  of 
McDonough  County,  and  from  which  said  judgment  an  appeal 
had  been  perfected  to  the  Appellate  Court;  that  at  the  time 
the  said  $6,000  was  left  with  the  said  Samuel  A.  Kean,  he 
was  engaged  in  the  banking  business  at  the  city  of  Chicago 
under  the  name  and  style  of  S.  A.  Kean  &  Co.,  having  a  bank- 
ing oflSce  at  No.  100  Washington  street,  and  also  a  branch 
office  at  143-145  Adams  street  in  said  city,  which  latter  was 
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operated  under  the  care  and  management  of  one  Wesley  L- 
Knox,  an  agent  for  the  said  Kean;  tliat  the  money  was  de- 
posited with  faid  Kean  at  said  branch  banking  oflicc,  and  a 
special  ccrtiticate  of  deposit  therefor  was  issued,  as  follows: 

"Chicago,  October  4,  1890.  Tliis  is  to  certify  that  the 
Mutual  Accident  Association  of  the  Northwest  has  depos- 
ited with  Samuel  A.  Kean,  of  the  County  of  Cook  and  State 
of  Illinois,  the  sum  of  $6,000,  to  be  hold  by  the  said  Kean 
upon  the  following  conditions:  Whereas,  one  Emma  A. 
Tuggle  of  the  County  of  McDonough,  recovered  a  judgment 
against  the  said  accident  company,  for  the  sum  of  §5,000  and 
costs,  from  which  the  said  accident  company  has  taken  an 
appeal  to  the  Appellate  Court,  and  whereas  the  said  Samuel 
A.  Kean  and  Jesse  H.  Cummings  have  signed  the  appeal  bond 
in  the  said  case,  now,  therefore,  this  §0,000  dcjx)siied  with 
Samuel  A.  Kean  is  to  be  held  by  the  said  Kean  to  indemnify 
himself  and  the  said  Jesse  11.  Cummings  from  any  loss  or 
liability  Incurred  by  them  or  either  of  them,  by  reason  of 
having  signed  said  appeal  bond.  And  after  the  said  Jesse  II. 
Cummings  and  Samuel  A.  Kean  are  fully  discharged  from  all 
liability  under  said  bond,  then  the  said  §0,000  is  to  be  returned 
to  the  said  Mutual  Accident  Association,  but  not  otherwise. 
(Signed)  S.  A.  Kean  &  Co.,  Branch;  Wesley  L.  Knox,  Man- 
ager. " 

The  ])etition  proceeds  to  allege  that  the  §6,000  so  deposited 
was  and  is  no  part  of  the  assets  belonging  to  him,  the  said  S. 
A.  Kean,  or  to  his  estate,  but  that  the  same  w^s,  and  always  has 
been,  and  still  is,  the  property  of  the  petitioner  and  placed  in 
the  hands  of  Kean  as  a  special  deposit  in  trust,  with  the  dis- 
tinct and  positive  understanding  between  petitioner  and  Kean, 
that  said  $0,000  was  to  be  returned  to  ])etitioner  by  Kean  as 
soon  as  said  Kean  and  said  Cummings  should  bo  discharged 
from  all  liability  under  said  bond,  as  a])pearsfrom  the  terms  of 
said  certificate.  Petitioner  prays  that  the  said  sum  of  §6,000 
may  be  declared  to  be  the  property'  of  petitioner  and  a  trust 
fund  in  the  hands  of  said  Benjamin  F.  Jacobs,  assignee  of  said 
Kuan,  and  that  an  order  may  bo  entered  by  the  court  direct- 
ing him,  the  said  assignee,  to  pay,  deliver  and  return  the  same 
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to  your  petitioner,  as  soon  as  the  said  Samuel  A.  Keau  and 
Jesse  n.  Cummings  are  fully  discharged  from  all  liability 
under  the  aforesaid  appeal  bond. 

The  record  shows  an  answeY  to  said  petition  in  which  it  is 
denied  that  said  §0,000  ever  became  the  ])ropcrty  of  said  Sam- 
uel A.  Kean,  and  avers  the  truth  to  be  that  said  deposit  became 
at  onc9,  upon  its  receipt  by  him,  the  property  of  said  S.  A. 
Eean;  furtlier  denies  that  said  §6,000  or  any  part  thereof,  was 
in  the  possession  of  the  assignee,  and  states  that  immediately 
upon  its  de])Osit  by  the  petitioner,  the  said  sura  of  Sf 5,000  be- 
came the  property  of  the  said  Kean,  and  was  by  him  com- 
mingled with  other  moneys  and  property  of  the  said  Kean  in 
said  banking  business,  and  used  and  paid  out  by  the  said  Kean 
in  the  regular  course  of  business. 

A  calK3ful  consideration  of  the  evidence  as  contained  in  the 
record,  satisfies  us  that  the  statements  of  the  answer  are  trne. 
ft  was,  we  are  persuaded,  the  meaning  and  the  understanding 
of  the  parties  to  the  transaction  when  the  86,000  was  depos- 
ited, that  it  should  become  the  property  of  the  said  Samuel  A. 
Kean,  and  should  be  used  by  him  in  his  business,  to  be  re- 
turned to  the  depositors  when  the  liability  upon  the  bond 
ceased  under  the  terms  of  the  memorandum  between  them. 
This  is  shown  bv  the  circumstances  of  the  transaction,  A 
check  payable  to  the  order  of  S.  A.  Kean  &  Co.,  for  the  said 
sum  of  §6,000,  was  drawn  upon  the  Union  National  Bank,  and 
delivered  to  the  said  S.  A.  Kean  &  Co.  by  the  officers  of  the 
ap[>ellant,  the  accident  association.  It  appears  from  the  evi- 
dence that  it  was  intended  that  the  money  should  be  drawn  on 
tliis  check,  and  it  is  shown  that  it  was  promptly  so  drawn  and 
used  in  the  banking  business  of  S.  A.  Kean  &  Co.,  and  that 
the  officers  of  the  Mutual  Accident  Association  knew  that  it 
was  so  drawn. 

It  further  appears  that  in  the  negotiation  between  the  par- 
ties, while  it  was  not  expressly  agreed  that  there  should  be 
interest  paid  or  allowed  upon  this  §6,000  by  Kean,  it  was 
im])liedly  understood  that  some  interest  would  be  allowed 
upon  it — ^'that  the  right  thing  would  he  done"^ — but  whether 
interest  was  to  be  allowed  or  not,  it  was  the  manifest  inten- 
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tion  of  the  parties  that  the  $6,000  was  not  to  be  kept  as  a  spe- 
cial deposit  intrusted  to  Kean  and  to  remain  nnnsed  in  the 
banking  house  of  S.  A.  Kean  &  Co.,  but  that  it  was  to  be,  as 
we  Iiave  before  said,  used  in  the  regular  banking  business  of 
the  said  S.  A.  Kean,  and  that  he  was  in  truth  and  in  fact  a 
debtor  to  the  accident  association  for  that  sum,  said  debt  to  bo 
paid  to  the  accident  association  only  upon  the  happening  of  a 
contingency  on  which  the  deposit  was  received.  Under  such 
circumstances  it  is  impossible  to  construct  a  theory  of  trust 
with  relation  to  said  fund;  that  there  was  to  be  a  special 
account  of  said  money  upon  the  books  of  the  bank,  is  a 
very  different  thing  from  its  being  a  special  deposit.  A  spe- 
cial deposit  is  a  deposit  to  be  returned  in  the  identical  thing; 
that  is,  the  very  bills  or  coins  are  to  be  returned;  while  a 
general  deposit  is  a  deposit  which  is  to  be  returned  in  kind, 
that  is,  not  the  same  bills  or  coins,  but  the  same  amount  of 
money,  and  "  when  the  identical  thing  delivered,  though  in 
an  altered  form,  is  to  be  restored,  the  contract  is  a  bailment, 
and  the  title  to  the  property  is  not  changed;  but  when  there  is 
no  obligation  to  restore  the  specii5c  article,  and  the  receiver  is 
at  liberty  to  return  another  thing  of  equal  value,  the  contract 
is  not  that  of  bailment."     Schouler  on  Bailments,  p.  1. 

Where  money  is  received  in  a  bank  as  a  special  deposit,  for 
safe  keeping,  with  the  nnderstanding  that  it  shall  be  cared  for 
and  the  identical  money  returned,  the  bank  has  no  right  to  use 
the  money  in  its  business;  but  where  the  money  is  deposited 
with  the  understanding  that  a  like  sum  shall  be  repaid,  it  is 
not  a  special  deposit,  but  is  more  in  the  nature  of  a  loan,  the 
relation  of  debtor  and  creditor  being  created  by  the  transac- 
tion, and  the  rule  is  uniform  that  where  such  general  deposit 
is  made  and  the  bank  is  permitted  to  use  the  money  as  its  own 
in  its  general  business,  the  relation  established  is  not  that  of 
bailor  and  bailee,  but  is  that  of  debtor  and  creditor,  and  no 
trust  can  be  predicated  on  such  a  deposit.  Otis  v.  Gross,  96 
111.  612. 

Whatever  might  be  the  rule  if  the  deposit  could  be  held  to 
be  a  special  deposit  as  contended  by  appellant,  it  also  clearly 
appearing  upon  the  testimony  that  it  is  impossible  to  follow 
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the  deposit  as  a  distinct  fund,  tha  money  composing  it  having 
been  mixed  with  the  general  business  of  the  bank,  no  uncer- 
tainty exists  where,  by  tlio  acquiescence,  or  with  the  consent 
of  the  alleged  cestui  que  trusty  there  has  been  such  mixture. 
Union  National  Bank  of  Chicago  v.  Goetz,  27  K.  E.  Rep.  907. 
We  are  unable  to  agree  with  appellants  in  their  conten- 
tion, either  as  to  facts  or  the  law.  The  judgment  of  the 
County  Court  refusing  the  prayer  of  the  petition  was  correct, 
and  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Francis  Conley,  by  Next  Friend,  etc. 

Street  Railroads — Injury  to  Third  Persons — Assault  hy  Conductor — 
Trespasser — Witnesses— Fees  in  Excess  of  Legal  Rates. 

1.  The  credibility  of  a  witness  should  not  be  impeached  for  the  reason 
that  a  litigant  pays  him  a  moderate  sum  in  excess  of  his  legal 'fees  for 
attending  a  given  trial.  « 

2.  In  an  action  brought  to  recover  from  a  street  railway  company  for 
injury  to  a  boy  while  '*  stealing  a  ride,"  the  same  being  alleged  to  have  oc- 
curred through  being  kicked  off  a  moving  car  by  the  conductor  thereof,  this 
court  holds,  in  view  of  the  evidence,  that  the  judgment  for  the  plaintiff  can 
not  stand. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Superior   Conrt  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  W.  B.  Keep  and  Edmund  Furthmann,  for  appel- 
lant. 

m 

Messrs.  Bbandt  &  Hoffman^  for  appellee. 
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Gary,  J.  We  have  studied  the  evidence,  as  shown  by  the 
record  in  this  case,  carefully.  The  action  is  by  the  appellee, 
a  boy  of  tix  years  at  the  time  of  the  accident,  for  the  loss  of 
his  le/^  by  the  wlieel  of  a  car  running  over  it.  That  he  was 
standing  or  kneeling  upon  the  steps  of  the  front  platform  of 
a  moving  car,  is  certain.  Whether  befell  orjum]>ed  from 
that  ])osition,  or  was  kicked  from  it  by  the  conductor,  is  the 
question  upon  which  the  case  turns.  lie  asserts,  and  the  con- 
ductor denies,  that  he  was  so  kicked  off.  He  is  corroborated 
by  a  companion,  then  nine  3^ears  old,  who  was  running  along 
the  sidewalk,  keeping  up  with  the  moving  car.  Both  boys, 
on  tlieir  way  to  a  park,  were  "stealing  rides"  on  the  car. 

The  opportunity  of  that  witness  tg  see  what  happened  at 
the  car  was  by  no  means  superior  to  that  of  several  wit 
nesses  for  the  company,  lie  liad  invited  the  appellee  to  go 
to  tlie  park,  and  by  his  example  at  least,  had  encouraged  liim 
to  steal  a  ride.  The  impulfcC  of  human  nature  to  throw  the 
blame  upon  some  one  else  (Gen.  3,  12,)  should  be  remem- 
bered in  considering  the  testimony  of  both  these  boys. 

It  a])pears  that  both  boys  bad  gone  through  several  panto- 
mimic, as  W'Cll  as  spoken,  rehearsals  of  their  testimony  in  the 
office  of  the  attorney  (not  on  this  appeal)  of  the  appellee, 
who  commenced  the  suit.  Tlie  testimony  of  the  only  lother 
corroborative  witness  is  by  dcj)osition.  That  testimony  has  a 
very  suspicious  appearance:  not  only  as  to  what  it  is,  in  itself, 
but  as  to  the  manner  in  which  it  became  known  to  the 
appellee,  and  reasons  why  the  witness  testified  by  deposition, 
instead  of  appearing  in  court.  And  wliether  his  testimony  hiis 
reference  to  the  appellee,  or  some  other  boy,  might  be  ques- 
tioned, as  he  did  not  know  him,  an'd  only  identified  him  as  a 
boy  he  afterward  saw  with  a  Mr.  Conley  with  whom  he  was 
unacquainted  until  they  met  in  a  saloon,  some  ten  weeks  be- 
fore his  deposition  was  taken,  more  than  a  3'ear  after  the  acci- 
dent; and  it  does  not  appear  that  that  boy  has  not  still  two  legs. 
Tlie  denial  of  the  conductor  is  corroborated  in  various  ways 
by  the  testimony  of  nine  other  witnesses,  several  of  whom  are 
subject  t(»  no  criticism  on  the  score  of  their  relations  with  the 
company. 
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The  conductor  was  no  longer  employed  by  the  company,  but 
was  in  business  in  Canada.  He  was  paid  by  the  company  §10 
per  day  and  his  expenses  to  attend  the  trial,  and  one  mistrial 
before.  Another  witness,  not  employed  by  the  company,  a 
slioemaker  in  the  city,  was  paid  §2.50  per  day  on  the  former 
trial,  and  expected  the  same  again.  Another,  a  steamfitter, 
was  paid  $3  per  day.  Another,  a  retail  grocer,  §5  per  day. 
Another,  employed  by  a  railroad,  not  street  railway,  was  i)aid 
in  all  §10.30  for  his  attendance  on  the  former  trial.  Tliere  is 
no  hint  that  the  sums  paid  were  more  than  an  adequate  com- 
pensation to  the  several  witnesses  for  their  time  sjient. 

Until  quite  recently  the  sums  paid  would  have  been  allowed 
in  EngTand  in  the  taxation  of  costs.  2  Taylor  on  Evidence, 
1057.  Whatever  handle  before  a  jury  may  be  made  of  such 
payments,  by  an  attorney  gifted  with  extraordinary  powers  of 
invective,  it  ought  not  to  impeach  the  credibility  of  witnesses 
that  a  party  litigant  does  not  insist,  even  as  to  resident  wit- 
nesses, upon  its  legal  right  to  compel  them  to  attend  in  its 
behalf,  at  a  loss  to  themselves. 

To  go  into  detail  of  tlie  testimony  of  the  witnesses  for  tlie 
defense,  would  take  a  great  deal  of  sj^ace,  and  do  no  good; 
only  serving  to  show  that  in  fact  we  had  studied  it.  We  will 
only  say,  therefore,  that  it  so  strongly  preponderates  against  the 
claim  that  the  boy  was  kicked  off,  that  in  our  opinion  the  ax^e 
ought  to  be  submitted  to  another  jury.  Without  copying 
them,  we  may  refer  to  the  words  of  the  Supreme  Court  at 
the  bottom  of  page  411  in  C.  B.  &  Q.  v.  Stumps,  09  111.  409, 
and  top  of  page  498  in  Reynolds  v.  Lambert,  495  Ibid.,  as 
applicable  here. 

The  appellants  moved  for  a  new  trial,  because  the  verdict 
was  contrary  to  the  evidence  and  assigns  for  error  that  it  was 
not  granted.  That  assignment  is  sustained,  the  judgment 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


\ 
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V. 

McNeil  A  Higqins  Co. 


Actions — Judgmen  U — Parties* 

1.  Id  actions  ex  contractu  the  judgment  must  be  against  all  who  are 
served  or  who  appear. 

2.  Where  a  declaration  charges  two  persons  to  be  jointly  liable  under  a 
contract,  the  trial  dempnstrating  the  contrary,  it  Lb  error  to  render  judg- 
ment against  one  of  them. 

[Opinion  filed  December  7,  1891.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
John  F.  Altgkld,  Judge,  preeiding. 

An  action  of  assumpsit  was  begun  in  the  Superior  Court  of 
Cook  County  against  H.  F.  Cooper  and  W.  D.  Cooper  as  co- 
partners. A  writ  of  attachment  in  aid  being  issued,  summons 
was  served  on  W.  D.  Cooper  by  the  sheriff  of  Cook  County. 

Thereafter  the  sheriff  of  Kane  County  returned  a  summons 
directed  to  that  county,  duly  served  upon  11.  F.  Coopefi-;  he 
afterward  returned  upon  a  writ  of  attachment  directed  to 
Kane  County,  that  he  had  receiveH  $175.33  from  IL  F. 
Cooper  to  apply  on  said  writ  Also  that  he  liad  levied  on 
some  personal  property  of  11.  F.  Cooper  and  returned  with 
said  writ  a  forthcoming  bond  signed  by  H.  F.  Cooper  as  prin- 
cipal and  one  P.  H.  Cooper  as  surety.  W.  D.  Cooper,  who 
was  served  in  Cook  County,  filed  a  plea  denying  his  joint  lia- 
bility.    IL  F.  Cooper  filed  no  plea  whatever. 

On  the  7th  of  August,  1889,  the  default  of  H.  F.  Cooper 
was  entered.  On  the  10th  of  March,  1891,  the  cause  was 
heard  upon  the  plea  filed  by  W.  D.  Cooper,  and  the  issue 
being  found  in  his  favor  there  was  judgment  upon  such  find- 
ing.    Thereupon,  for   tlio  .purpose   only   of   questioning  the 
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jurisdiction  of  tbo  court  over  H.  F.  Cooper,  E.  A.  Eldjidge 
entered  an  appearance  for  him. 

Thereupon  upon  the  default  of  U.  F.  Cooper,  theretofore 
•  entered,  the  court  assessed  the  plaintiff's  damages  against  him 
at  $200.62    and   entered  judgment    therefor.     From  which 
judgment  said  H.  F.  Cooper  has  appealed. 

Messrs.  Alschulek  &  Mukphy,  for  plaintiff  in  eri'Dr. 

Mr.  E.  J.  WiLBEB,  for  defendant  in  error. 

Wattcrman,  p.  J.  •  The  rule  that  in  actions  ex  contractu  the 
judgment  must  be  against  all  who  are  served  or  appear,  or 
none,  has  alwavs  existed  in  this  State.  Kimmel  v.  Sluiltz, 
Beecher's  Breese,  169;  Eussell  v.  Ilogan,  1  Scam.  552;  Hoxey 
V.  Macoupin  County,  2  Scam.  36;  McConnell  v.  Swailes,  2 
Scam.  571;  Tolman  v.  Spaulding,  3  Scam.  13;  Friuk  v.  Jones, 
4  Scam.  170;  Wight  v.  Meredith,  4  Scam.  360;  Dow  v.  flattie, 
12  111.  372;  Fuller  v.  Eobb,26  111.  246;  Gribbin  v.  Thompson, 
28  111.  61;  Briggs  v.  Adams,  31111.486;  Faulk  v.  Kellums,  54 
111.  188;  Kimball  &  Ward  v.  Tanner,  63  111.  520;  Byers  v. 
First  Nat.  Bank  of  Vincennes,  85  111.  423;  Felsenthal  v.  Du- 
rand,  86  111.  230;  Waugh  v.  Suter,  8  111.  App.  271;  Goodale 
V.  Cooper,  6  111.  App.  81;  Aten  v.  Brown,  14111.  App.  451; 
Brown  v.  Tuttle,  27  111.  App.  389;  Ward  v.  Stanley,  Oct. 
term,  1891. 

Having  failed  to  obtain  judgment  against  W.  D.  Cooper, 
none  could  in  that  action  be  rendered*  against  H.  F.  Cooper. 
The  declaration  charged  them  as  jointly  liable;  the  judgment 
upon  the  trial  established  that  they  were  not. 

Thereafter  in  that  action  it  was  error  to  render  judgment 
against  the  co-defendant. 

The  judgment  of  the  Superior  Court  is  reversed. 

Judginent  reversed. 

Judge  Gaby  took  no  part  in  the  consideration  of  this  case. 


43    352 


58    442 


352  Appellate  Courts  of  Illinois. 

Vol.  43.]  Rigtlon  v.  Walcott 


141. 649  Charles  W.  IJigdon 

43    3K|  ^ 

67  ^j  V. 

M  S  Alfred  F.  Walcott. 


Fraud  —Sales— Corporations — Stockholders  —  Contracts — Specific  Per" 
formance* 

1.  A  sale  indnced  by  fraud  is  not  absolutely  void,  but  is  valid  and  bind- 
ing if  the  innocent  party,  upon  whom  the  fraud  ^aa  perpetrated,  sues  fit  to 
attirm  the  transaction. 

2.  If  the  defrauded  party  dis;iffirms  the  transaction,  he  must  do  so  t» 
toto  and  must  offer  to  restore  the  statu  quo. 

3.  If,  by  the  conduct  of  the  party  k'uilty  of  the  fraud,  it  has  been  ren- 
dered impossible  for  the  statu  quo  to  be  restored,  a  court  of  equity  will  not 
deny  to  the  innocent  party  the  right  of  rescission  because  of  such  iiupossi- 
bility. 

4.  Contracts  between  the  controlling  majority  of  stockholders  of  a  corpo- 
ralion,  in  its  behalf  with  themselves,  are  not  sanctioned  by  courts  of  equity. 
Such  contracts  courts  of  equity  treat  as  of  no  avail;  the  parties  acting  there- 
und<r  become  entitled  to  receive,  not  the  sum  stipulated,  but  merely  a  fair 
cou)pensation  for  what  they  have  done. 

5.  The  right  of  one  stockholder  that  all  the  agents  of  the  corporation 
shall  act,  not  in  their  own  interest,  nor  in  the  interest  merely  of  those  stock- 
holder? by  whose  favor  they  hold  their  places,  but  with  an  eye  sinjjle  to  the 
interests  of  the  corporation,  is  as  great  as  that  of  ail  the  slockholders. 

6.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that 
complainant's  contract  with  defendant  was  not  one  of  which  a  court  of 
equity  would  or  could  compel  a  specific  performance,  and  declines  to  inter- 
fere with  the  decree  for  the  defendant. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  tlie  Superior  Conrt  of  Cook  County;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  and 
dismissing  for  want  of  equity  a  bill  tiled  by  appellant.  The 
bill  was  to  restore  apj)ellant  to  his  rights  under  a  written  con- 
tract by  him  made  with  appellee,  by  the  terms  of  which,  in 
consideration  of  what  he  liad  already  done,  and  his  promise, 
until  the  completion  of  the  same,  to  devote  all  the  time,  skill 
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and  ability  necessary  to  the  procurement  of  an  ordinance 
from  the  city  and  to  the  obtaining  of  the  right  of  way  for  the 
Chicago  &  South  Side  Kapid  Transit  Company,  appellee 
agreed  to  procure  from  said  company  a  contract  for»  the  con- 
struction of  its  road,  by  the  terms  of  which  appellee  should 
receive  for  such  construction  $7,000,000  of  the  bonds  of  such 
company  and  74,995  full  paid  and  non-assessable  shares  of  stock 
of  the  par  value  of  $100  each;  and  out  of  such  bonds  and  stock, 
he,  appellee,  agreed  he  would  assign  to  Owen  P.  Aldis,  as 
trustee,  to  be  by  him  held  until  the  completion  of  said  road 
and  then  to  bo  delivered  to  appellant,  one-thirtieth  of  all  such 
bonds  and  one-iifteenth  of  all  such  stock,  it  being  recited  in 
euch  contract  that  said  company  was  organized  under  the  laws 
of  the  State  of  Illinois  with  a  capital  stock  of  76,000  shares 
of  $100  each,  appellee  having,  subscribed  for  74,995  shares, 
appellant  for  one  share  and  four  other  persons  for  one  share 
each. 

The  bill  charged  that  appellant  fulfilled  his  part  of  the 
agreement,  and  that  in  the  month  of  November,  18S9,  -appel- 
lee represented  to  him  that  it  had  become  necessary  in  order 
that  the  subscribers  to  said  capital  stock  might  reap  any  bene- 
fit therefrom,  to  sell  a  controlling  interest  in  said  company  to 
the  Chicago  City  Hailway  Company,  and  that  the  utmost 
appellant  couTd  obtain  for  the  stock  and  bonds  he  had  acquired 
under  said  agreement  was  $40,000;  that  every  other  person 
having  any  interest  in  said  rapid  transit  company  had  con-  , 
sented  to  receive  a  sum  which  bore  a  far  less  proportion  to 
the  stock  and  bonds  of  said  transit  company  to  which  they 
were  entitled,  than  the  said  sum  of  $40,000  did  to  the  stock 
and  bonds  to  which  appellant  was  entitled;  that  believing 
such  representations  to  be  true,  and  relying  upon  the  same,  he 
entered  into  an  agreement  to  assign  his  contract  for  the  sum 
of  $40,000;  that  afterward,  becoming  fearful  that  the  repre- 
sentations were  untrue,  he  filed  his  bill  and  obtained  an  injunc- 
tion restraining  one  W.  W.  Gurley  from  disposing  of  or 
assigning  the  said  contract 

That  thereafter  said  Gurley,  at  the  instigation  of  appellee, 
and  appellee,  renewed  said  representations  and   assured  him 

Vol.  XLIII  23 
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that  they  were  true,  whereupon  he  dismissed  his  said  bill  and 
consented  to  receive  said  $40,000;  that  he  had  no  means  of 
ascertaining  as  to  the  truth  of  said  representations  of  appellee 
and  his  agents;  that  each  and  all  of  the  said  representations 
were  false  and  known  by  ap|>eliee  to  be  false  and  were  made 
by  him  for  the  purpose  of  deceiving  him,  appellant,  and  to 
indiice  him  to  assign  his  said  contract  as  he  did. 

That  before  he  made  said  representations  appellee  had 
arranged  to  dispose  of,  and  after  appellant  assigned  his  said 
contract  with  appellee,  sold  to  the  Chicago  City  Kailway 
Comj)any,  a  controlling  interest  in  said  rapid  transit  company, 
for  a  price  which,  as  ho  is  informed  and  believes,  would  have 
entitled  him,  appellant,  to  have  received  for  the  stock  and 
bonds*  which,  under  his  agreement  with  appellee  he  was  to 
have,  not  less  than  the  sum  of  $500,000. 

That  as  he  is  informed  and  believes  appellee  still  retains  a 
large  number  of  shares  of  the  said  transit  company  and  will 
become  entitled  to,  under  the  contract  for  the  construction  of 
the  railroad  of  said  company,  a  large  number  of  bonds  of  said 
company,  and  he  asks  that  the  assignment  by  him,  appellant, 
made  of  his  said  contract,  may  be  set  aside,  and  that  appellee 
may  be  ordered  to  fulfill  his  said  agreement  with  him,  appel- 
lant, and  be  enjoined  from  disposing  of  any  stock  or  bonds  to 
which,  under  said  agreement,  he,  appellant,  is  entitled. 

The  bill  was  afterward  amended  by  the  insertion  of  the 
,  statement  that  the  complainant  has  expended  a  considerable 
portion  of  the  $40,000  by  him  received  in  the  payment  of 
indebtedness  before  that  by  him  incurred  in  the  procuring  of 
the  right  of  way  for  the  said  transit  company,  and  that  he  is  a 
person  of  limited  means  and  could  not  raise  the  sum  of  $40,000 
to  tender  to  appellee;  that  under  the  agreement  between  him 
and  appellee,  there  is  due  to  him,  complainant,  cash,  stock  and 
bonds  of  a  value  greatly  in  excess  of  $40,000;  that  the  cancel- 
lation of  the  assignment  of  said  conti-act  by  complainant  and 
the  delivery  to  him  of  the  said  cash,  stock  and  bonds  should 
be  simultaneous;  and  he  tenders  to  appellee  out  of  the  same 
the  said  $40,000. 

Mr.  Hugh  L.  Bitrnham,  for  appellant 
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Messrs.  Guelby  &  Wood,  for  appellee. 

TVaterman,  p.  J.  It  18  strenuously  urged  that  it  was  not 
necessary  to  make  any  tender  of  the  $40,000  received  by 
appellant  other  than  that  contained  in  the  amended  bill. 

A  sale  induced  by  fraud  is  not  absolutely  void;  if  it  were 
each  party  might  disregard  it.  Such  sale  is  valid  and  binding 
if  the  innocent  party,  upon  whom  the  fraud  was  perpetrated, 
sees  fit  to  affirm  the  transaction.  Changed  conditions  may, 
before  he  discovers  the  fraud, 'liave  made  the  dealing  advan- 
tageous to  him,  and  it  be  for  his  interest  to  maintain  it; 
whether  this  be  so  or  not,  he  and  he  alone  can  avoid  the  sale. 
It  being  therefore  voidable  only,  if  the  defrauded  party  dis- 
affirms the  'transaction,  he  must  do  so  in  totb  and  must  offer 
to  restore  the  statu  quo.  Bowen  v.  Schuler,  41  III.  192;  Lov- 
ingston  v.  Short,  77  III.  587;  Preston  v.  Spaulding,  120  111. 
208-227.  If  by  the  conduct  of  the  party  guilty  of  the  fraud  it 
has  been  rendered  impossible  for  the  statu  quo  to  be  restored, 
a  court  of  equity  would  not  deny  to  the  innocent  party  tlie 
right  of  rescission  because  of  such  impossibility.  Preston  v. 
Spaulding,  supra. 

In  the  present  case,  appellant,  without  sliowing  that  it  is 
impossible  for  appellee  to  give  to  him  or  deposit  with  Aldis 
intrust  jthe  stock  and  bonds  appellant  claims,  makes  only  a 
conditional  oflFer  to  pay  bac^  the  $40,000  he  has  received.  He 
alleges  that  in  case  he  is  restored  to  his  right  under  his  con- 
tract there  will  be  due  to  him  from  appellee  cash,  stocks  and 
bonds  far  in  excess  of  the  sum  of  $40,000,  and  out  of  this  he 
offers  to  restore  the  $40,000. 

What  the  amount  of  cash,  stocks  or  bonds  respectively  will 
be,  is  not  stated;  and  the  allegation  that  the  value  of  all  is  far 
in  excess  of  $40,000  is  a  mere  conjectural  opinion.  No  facts 
are  stated  from  which  any  conclusion  can  be  reached  as  to 
what  amount  of  stocks  or  bonds  complainant  will  be  entitled 
to,  noris  there  any  allegation  as  to  what  the  value  of  either 
tlie  bonds  or  stocks  of  said  transit  company  now  is.  If  upon 
a  hearing  the  value  of  the   cash,  bonds  and  stocks  going  to 
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complainant  should  be  onlj  $30,000,  then  tlie  offer  is  merely 
to  restore  $30,000. 

Appellant,  when  he  filed  his  till,  was  in  possession  of  the 
facts,  concealed,  as  he  alleges,  from  him  when  he  assigned  his 
contract;  he  conld  then  have  confirmed  his  assignment  or 
rescinded  it,  but  if  he  rescinded  lie  must  do  so  in  toto.  Instead 
of  this  he  offers  to  give  back  an  amount  equal  to  the  value  of 
what  shall  be  restored  to  him. 

If  he  had  offered  to  restore  the  $40,000  upon  a  return 
to  him  of  what  he  was  entitled  under  his  contract,  appellee  » 

might  at  once  have  accepted  such  offer;  and  appellant  might 
have  found  that  his  stock  and  bonds  were  of  far  less  value 
than  $40,000;  he  seems  to  have  been  afraid  of  such  contin- 
gency and  carefully  avoided  a  tender  which  might  have  led  to 
such  result.  It  does  not  clearly  appear  from  the  bill  that  ap- 
pellant has  ever  became  entitled  to  receive  from  appellee 
either  stock  or  bonds.  True,  he  says  that  he  was  and  is,  but 
that  is  a  mere  conclusion;  facts  show'ing  him  to  be  so  entitled 
should  have  been  set  forth. 

The  contract  was  that  appellee  should  make  a  contract  for 
the  construction  of  a  railroad  under  which  he,  appellee,  would 
receive  over'$14,000,000  in  stock  and  bonds,  and  of  these 
appellant  was  to  have  a  definite  portion.  There  is  no  allega- 
tion that  appellee  ever  made  or  was  able  to  make  any  such 
contract. 

It  is  argued  that  as  appellee  held  a  large  majority  of  the 
stock  of  the  company'',  he  could  make  ov  have  made  for  the 
company,  the  contract  with  himself  he  agreed  with  appellant 
should  be  made;  and  that  if  he  neglected  to  have  made  with 
himself  such  contract  he  failed  to  discharge  his  obligations  to 
appellant,  and  a  court  of  equity  will  treat  the  matter  as  if  he 
had  done  what  he  agreed  to. 

It  may  be  the  case  that  the  controlling  majority  of  stock- 
holders of  corporations  do  often  direct  contracts  to  be  made 
on  its  behalf  with  themselves,  but  they  do  not  so  do  under 
the  sanction  of  courts  of  equity.  Such  contracts  courts  of 
equity  treat  as  of  no  avail;  the  party  acting  thereunder 
becomes   entitled   to   receive,  not   the   sum   stipulated,   but 
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merely  a  fair  compensation  for  what  he  Ijas  done.  Eedfield 
on  Hallways,  Sec  140;  Morawetz  on  Corporations^  See. 
616,  517,  518,  519;  Wardell  v.  Union  Pac.  R  R,  103  U.  S. 
€51,  658;  Hoyle  v.  Platsburgh  R  R,  54  K  T.  314-328; 
Bliss  V.  Matteson,  45  K  Y.  22-26;  Gardner  v.  Butter,  30 
N.  J.  702,  721,  724. 

It  is  true  that  appellee  held  all  but  a  very  few  shares,  but 
the  right  of  one  stockholder  that  all  the  agents  of  the  cor- 
poration shall  act,  not  in  their  own  interest  or  in  the  interests 
merely  of  those  stockholders  by  whose  favor  they  hold  their 
places,  but  with  an  eye  single  to  the  interests  of  the  corpo- 
ration, is  as  great  as  that  of  all  the  stockholders. 

Appellant's   contract  with   appellee  was  not  one  which  a 

court  of  equity  would  or  could  compel  a  specific  performance 

of. 

The  demurrer  was  properly  sustained  and  the  decree  of 

the  Superior  Court  dismissing  the  bill  must  be  affirmed. 

Decree  ajfi7'7ned. 


Charles  Wieska 

V. 

Albert  Imroth  and  Auguste  Imroth. 

Mechanics*  Liens — Building  Contracts — Statement — Sec,  35,  Chap,  82^ 
B.  S, 

For  the  lack  of  a  statement  in  compliance  with  Sec.  35,  Chap.  82,  R.  S.,  thia 
court  holds  that  the  plaintiff  in  the  case  presented  can  not  recover  for  work 
performed  and  material  furnished. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  County  C^urt  of  Cook  County;  the 
Hon.  Frank  Scales,  Judge,  presiding. 

Appellant,  in  the  spring  of  1889,  contracted  to  and  did 
work  and  furnished  materials  on  the  prepaises  of  appellees  in 
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Chicago;  on  tlio  13 th  of  June,  of  that  year,  appellant  fur- 
nished appellee  with  a  sworn  statement  of  the  names  of  certain 
material  men  and  laborers,  but  failed  to  state  the  rate  of 
wages  of  any  of  the  workmen,  or  how  much  had  been  paid 
to  either  of  them,  or  the  terms  of  contract  with  any  of  them. 
The  statement  as  to  the  workmen  was  as  follows : 
"The  following  named  persons  were  in  my  employ  on  said 
job,  viz.:  Schultz,  Bernard  Wieska,  Eobert  Wieska,  Otto 
Panly,  Krainpc  and  Charlie,  which  all  amounts  to  $125,  and 
which  is  paid  in  full."     This  was  the  only  statement  furnished. 

Mr.  Aktuub  SciiBOSDEBJ  for  appellant. 

Messrs.  Louis  Xistler  &  Son,  for  appellees. 

Waterman,  P.  J.  The  statement  was  not  a  compliance 
with  the  statute.  It  provides  that  the  original  contractor 
shall,  whenever  any  payment  of  money  shall  become  due 
from  the  owner,  or  whonever  he  desires  to  draw  any  money 
from  the  owner  *  *  *  on  such  contract,  make  out  and 
give  to  the  owner  *  *  *  a  statement  under  oath,  of  the 
numher^  name  of  every  suhvontr  actor  ^  mechanic  or  iDf)rkmani)% 
his  di^ploy  or  person  furnishing  materials^  ffii*i^ff  their 
names  and  the  rate  of  wayes^  or  the  tei^ms  of  contract^  and 
how  mu^h^  if  anything,  is  due  or  to  become  due  to  them  or 
any  of  them  for  work  done  or  material  furnished.  *  *  * 
Until  the  statement  provided  for  in  this  section  is  made  in 
manner  and  form  as  herein  provided,  the  contractor  shall 
have  no  riglit  of  action. 

The  judgment  of  the  County  Court  that  for  lack  of  a  state- 
ment in  compliance  with  the  statute  the  plaintiflp  was  not 
entitled  to  recover,  is  affirmed. 

Judgment  affii'med* 
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John  L.  Beveridge  et  al. 

V. 

John  W.  Parmelee. 

Sales — Mining  Refusal — Conditional  Payment — Bailments. 

1.  In  an  action  bronpfbt  to  recover  money  paid  as  one- third  payment  in 
the  purchase  of  a  mining  refusal,  this  court  holds  that  the  case  was  fairly 
left  to  the  jury  upon  the  question  whether  the  money  was  paid  under  an 
agreement  that  it  should  be  returned  if  other  parties  did  not  pay  the  bal- 
ance, and  that  the  judgment  for  the  plaintiff  can  not  be  interfered  with. 

2.  Sach  being  the  agreement  in  a  given  case,  defendants,  in  a  suit  based 
thereon,  are  personally  responsible,  especially  where  they  acted  for  another 
who  was  a  non-resident. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
Gkorgb  Driggs,  Judge,  presiding. 

Messrs.  Harbert  &  Daley,  for  appellants. 

Messrs.  Tatham  &  Webster,  for  appellee. 

Gary,  J.  This  is  an  action  to  recover  the  money  paid  by 
the  appellee  to  appellants,  as  shown  by  this  receipt : 

''  Chicago,  December  31,  1888. 
"  Keceived   of  J.  W.   Parmelee,  $833.33,  being  one-third 
cash  payment  in  the  purchase  of  mining  refusal  No.  490  of 
S.  E.  i  N.  W.  i,  36—48—28. 
$833.33.  "  Brunson,  Miner  &  Hall, 

"  Per  Beveridge,  Eickards  &  Co.,  Agts." 

The  whole  price  of  the  mining  refusal  was  $2,500,  the  other 
two-thirds  of  which  were  to  be  paid  by  Raymond  Brothers. 
They  paid  part,  but  not  the  whole  of  it.  There  is  testimony 
not  objected  to,  though  contradicted,  that  when  l^armelee 
paid  the  money  to  Rickards,  one  of  the  appellants,  it  was 
agroed  between  them  that  if  Raymond  Brothers  did  not  pay 
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their  part,  the  money  paid  by  Parmelee  should  be  paid  back 
to  him.  Whether  such  testimony  was  admissible  is  not  made 
a  question  in  the  case.  It  was  also  proved  that  before  this 
suit  was  commenced — but  whether  before  appellants  sent  the 
money  to  Brunson,  Miner  &  Ilail,  waft  disputed — Parmelee 
demanded  the  money  of  the  appellants. 

The  instructions  given  and  refused  are  too  long  to  quote 
and  discuss,  but  in  effect  the  case  was  fairly  left  to  the  jury 
upon  the  question  whether  the  appellants  received  from  the 
appellee  the  money  sued  for,  under  an  agreement  that  they 
would  return  it  if  the  Raymond  Brothers  did  not  pay  the 
balance  of  the  J2,500.  If  that  was  the  agreement  the  appel- 
lants are  personally  responsible.  Mead  &  Coe  v.  Altgeld,  33 
111.  App.  373;  26  N.  E.  Rep.  388.  More  especially,  as  the 
appellants'  principals  resided  out  of  this  State. 

There  is  no  preponderance  of  evidence  against  the  verdict, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Clarence  L  Peck 

V. 

ScoviLLE  Manufacturing  Company. 

Landlord  and  Tenant— Lease — Conditions^ Sum  Paid  Out  by  Tenant 
fof'  Repairs,  ' 

1.  The  rule  that  where  there  is  an  inconaistency,  the  written  portions 
of  a  contract  will  prevail  over  the  printed,  has  no  application  where  there 
is  no  inconsistency,  and  does  not  do  away  with  the  rule  that  effect  is,  if  pos- 
sible, to  be  given  to  every  portion  of  the  contract. 

2.  A  tenant  bound  to  restore  premises  named,  in  firood  order,  *•  loss  by 
fire  or  inevitable  accident,  or  ordinary  wear  excepted,"  is  obliged  to  repair 
a  window  broken  by  a  stone  accidentally  kicked  by  a  passing  team. 

8.  In  such  case,  the  burden  of  proving  that  the  window  was  broken  by 
inevitable  accident,  is  upon  the  tenant. 

[Opinion  filed  December  7,  1891.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RiOHAED  W.  Clifford,  Judge,  presiding. 

Appellant  leased  to  appellee  certain  premises  in  Chicago. 
The  following  portion  of  the  lease  was  in  writing: 

"  Said  party  of  the  second  part  shall  keep  the  roof  of  said 
building  clear  of  ice,  snow  and  rubbish;  shall  not  permit  tele- 
graph or  telephone  companies  to  attach  wires  to  said  building 
•without  written  permission  from  said  party  of  the  first  part; 
shall  keep  the  elevators  in  said  building  and  all  attachments 
thereto,  including  hand  and  lifting  cables,  at  all  times  properly 
oiled  to  prevent  rust  and  wear;  shall  keep  water  shut  oflEat 
proper  times  to  prevent  freezing,  and  repair  damage  to  plumb- 
ing or  other  portions  of  said  building  through  neglect  or 
carelessness;  shall  keep  all  packing  of  cylinder  and  all  other 
parts  of  elevator  in  proper  condition,  and  renew  packing  as 
worn  out." 

The  following  portion  was  a  part  of  the  printed  form : 

"And  the  said  party  of  the  second  part  further  covenants 
with  the  said  party  of  the  first  part,  that  said  party  of  the 
second  part  has  received  said  demised  premises  in  good  order 
and  condition,  and  that  at  the  expiration  of  the  time  in  this 
lease  mentioned,  or  sooner  determination  thereof  by  forfeiture, 
he  will  yield  up  the  said  premises  to  the  said  party  of  the  first 
part  in  as  good  condition  as  when  the  same  were  entered  upon 
by  the  said  party  of  the  second  part,  loss  by  fire  or  inevitable 
accident  or  ordinary  wear  excepted;  and  also  will  keep  the 
said  premises  in  good  repair  during  this  lease  at  their  own 
expense." 

Thirty  dollars  of  the  rent  for  April  appellee  refused  to  pay 
because  it  had  paid  out  that  sum  for  repairs.  Thereupon 
appellant  brought  suit. 

George  B.  Kerr  testified  on  behalf  of  the  defendant: 

"Am  the  agent  of  defendant;  refused  to  pay  the  said  sum 
of  $30  because  a  window  was  broken  without  any  fault  of 
theirs  and  it  cost  that  sum  to  have  it  repaired,  and  took  out 
the  cost  of  the  same  from  April  rent.  I  am  not  able  to  say 
how  the  window  was  broken  except  that  a  stone  did  it.     I  saw 
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no  one  throw  it  It  might  have  been  t)roken  by  a  stone  kicked 
by  a  passing  team;  I  think  the  window  was  broken  in  that  way 
but  don't  know,  and  I  have  seen  stones  kicked  across  the  sti'eet 
by  passing  teams." 

Cross-examined  by  Mr.  Maher :  "  The  stone  was  a  piece  of 
rough  limestone  about  as  large  as  a  man's  fist  Lake  street 
is  a  paved  thoroughfare.  The  window  is  up  about  four  feet 
above  the  sidewalk,  which,  between  the  window  and  the  street, 
is  about  twenty  feet  wide.  The  window  is  on  the  north  side 
of  Lake  street  fronting  the  street." 

The  finding  and  judgment  were  for  the  defendant,  and  the 
plaintiff  brings  this  appeal. 

Mr.  Edwabd  Mahbr,  for  appellant 

■ 

Messrs.  Tolman  &  Si^coks,  for  appellee. 

Waterman,  P.  J.  The  rule  that  where  there  is  an  incon- 
sistency, the  written  portions  of  a  contract  will  prevail  over 
the  printed,  has  no  application  where  there  is  no  inconsist- 
ency and  does  not  do  away  with  the  rule  that  eflfect  is,  if  possi- 
ble, to  be  given  to  every  portion  of  the  contract  Tliere  is 
no  necessary  inconsistency  between  the  written  and  printed 
portions  of  this  lease.  King  v.  Driss,  5  Kobertson  (N.  Y.), 
52L 

Appellee  was  bound  to  restore  the  premises  in  good  order, 
"  loss  by  fire  or  inevitable  accident  or  ordinary  wear  excepted." 

A  window  broken  by  a  stone  accidentally  kicked  by  a  pass- 
iuff  team  is  not  broken  by  inevitaJde  accident.  The  kicking 
of  the  stone,  so  far  as  appellee  is  concerned,  may  have  been 
inevitable,  but  not  the  breaking  of  the  window;  that  might 
have  been  protected  by  a  blind  or  wire  netting. 

The  burden  of  proving  that  the  window  was  broken  by 
inevitable  accident  was  on  appellee;  this  it  failed  to  do. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remcmded. 
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Bernard  Conlon,  for  use,  etc., 

V. 

Patrick  Manning. 

Practice — Appellate  Court  Rule  No,  15. 

This  court  declines  to  consider  any  question  in  the  case  prftented,  there 
being  no  assignment  of  errors  as  required  by  the  rules  hereof. 

[OpiniOD  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hod. 
KicHABD  W.  Clifford,  Judge,  presiding. 

Messrs.  Mastbrson  &  Coffby,  for  appellant. 

Messrs.  Kraus,  Mayer  &  Stein,  for  appellee. 

Per  Curiam,  In  this  appeal  there  is  ho  assip;nment  of 
errors  on  the  record  or  elsewhere  on  any  paper  in  the  ease. 
Rule  15  of  this  court  requires  that  the  appellant  or  plaintiff 
in  error  shall  in  all  cases  assign  errors  at  the  time  of  filing  his 
record  in  this  court,  and  on  failing  to  do  so  the  case  may  be 
dismissed.  *  *  *  This  assignment  of  errors  and  cross- 
errors  must  be  written  upon  or  attached  to  ,the  record.  It 
was  said  in  Williston  v.  Fisher,  28  111.  43,  "An  assignment  of 
errors  in  this  court  performs  the  same  office  as  a  declaration 
in  a  court  of  original  jurisdiction.  It  would  be  just  as  regu- 
lar and  proper  for  the  Circuit  Court  to  render  a  judgment  in 
a  cause  where  there  is  no  declaration,  as  for  the  court  to  aflSrm 
or  reverse  a  judgment  where  there  is  no  assignment  of 
errors." 

In  Ditch  V.  Sennott,  116  111.  288,  it  was  said:  "The 
failure  to  assign  errors  upon  the  record  is  not  a  mere  form 
that  will  be  considered  waived  if  not  objected  to,  but  one  of 
substance;  and  should  the  court,  for  instance,  inadvertently 
reverse  a  case  for  an  error  not  assigned,  it  would  feel  com- 
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pelled  on  motion  to  set  aside  its  judgment."     See  also  Harri- 
son V.  "Waixal,  35  111.  App.  511. 

We  have  no  power  to  consider  any  qnestion  in  the  case, 
therefore  the  appeal  will  be  dismissed. 

Appeal  disinisaecL 


Charles  E.  Carlson 


I  48    354' 

50    588  V. 

nFlG^i  Leopold  Nathan. 


Sales — Real  Property — Agency — Commissions — Recovery  of. 

In  an  action  by  a  broker  to  recover  commisBions  upon  a  «ile  of  real  estate, 
this  court  holds  there  can  be  no  recovery,  the  plaintiff's  efforts  to  procure 
terms  which  the  defendant  would  accept  having'  failed,  and  the  trade 
finally  made  having  been  brought  about  by  other  influences  after  the  plaintiff 
had  abandoned  the  business. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RiCHAKD  S.  TuTHiLL,  Judgc,  presiding. 

Messrs.  Blanke  &  Chythaus,  for  appellant 

Messrs.  IIofheimek  &  Zeisler,  for  appellee. 

Gary,  J.  This  is  an  action  of  assumpsit  by  the  appellee 
against  the  appellant  for  commissions  as  a  broker  upon  the 
sale  of  real  estate. 

Carlson  had  some  improved  property  incumbered  for 
$18,000,  and  employed  Nathan  to  dispose  of  it.  Through 
a  clerk,  Nathan  brought  the  property  to  the  attention  of  John 
A.  Linn,  who  had  some  unimproved  and  unincumbered  prop- 
erty. Nathan  told  Carlson  to  go  and  see  Linn,  but  he  did  not 
do  so,  though  he  did  look  at  Linn's  property. 
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The  best  offer  that  Nathan  was  able  to  obtain  from  Linn 
was  on  the  basis  that  Carlson^s  property  was  wortli  $12,500 
more  than  Linn's,  and  that  came  tlirough  a  clerk.  Carlson 
would  not  accept  it  Nathan  himself  saw  Linn  but  once,  and 
then  they  quarreled.  All  negotiations  ceased,  and  nobody 
concerned  had  any  further  thought  of  a  trade. 

Carlson  and  Linn  had  not  met.  More  than  a  month  there- 
after, both  of  them  being  customers  of  the  same  banker,  they 
were  introduced  to  each  other  by  that  banker;  spent  several 
hours  together,  and  finally  agreed  upon  a  trade  upon  the  basis 
of  $15,000  difference  in  value. 

Upon  such  a  state  of  facts  the  appellee  was  not  entitled  to 
commissions.  His  efforts  to  procure  terms  which  Carlson 
w.onld  accept  failed. 

The  trade  finally  made  was  brought  about  by  other  influence, 
after  he  had  abandoned  the  business.  While  the  case  of 
Davis  V.  Gassette,  30  111.  App.  41,  is  not  like  this  upon  the 
facts,  the  principle  of  it,  and  the  authorities  there  cited,  apply. 

The  judgment  must  be  reversed  and  the  case  remanded. 

lieversed  and  remanded. 


William  Harder  et  al, 

V. 

Charles  Eohn. 

Creditor^ 8  Bilh — Fraudulent  Conveyance  to  Dehtor^s  Wife— Lxchea, 

1.  Upon  a  bill  filed  to  subject  certain  real  estate  to  the  payment  of  a 
judffraent  obtained  a<?ainst  a  married  man,  the  same  havinc:  been  conveyod 
by  himself  and  wife  to  a  third,  party,  who  in  turn  conveyed  it  to  the  wife, 
this  court  holds,  in  view  of  the  evidence,  it  bauitr  claimed  that  the  premises 
were  a  homestead,  and  bouj?ht  with  the  wife's  money,  that  the  amount  of 
money  so  invested  by  her  should  be  ascertained,  and  that  to  such  extent,  in 
addition  to  $1,000  for  the  homestead,  if  the  premises  should  be  sold,  she  is 
entitled  to  be  paid,  but  without  interest. 

2.  Should  property  in  such  case  be  sold,  the  homestead  may  be  claimed 
under  the  statute  at  the  sale. 
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3.  This  court  holds  that  no  laches  is  imputable  to  the  plaintiff  in  suffer- 
ing several  years  to  elapse  before  attempting  to  assail  the  validity  of  the 
conveyance  in  question. 

[Opinion  filed  December  7, 1891.] 

In  error  to  the  Superior  Court  of  Cook  Count j;  the  Hon. 
Henry  M.  Shkpard,  Judge,  presiding. 

Mr.  Hiram  Barher,  for  the  plaintiffs  in  error. 

Mr.  J.  S.  HuEY,  for  defendant  in  error. 

Gary,  J.  February  8,  1888,  Eohn  recovered  in  the  Supe- 
rior Court  a  judgment  against  William  Harder  for  $892  and 
costs,  and  execution  therein  being  returned  nulla  ba?ia,  he 
filed  the  bill  in  this  case,  the  object  of  wliich  is  to  subject  to 
the  satisfaction  of  that  judgment  some  real  estate  which  Will- 
iam and  his  wife,  Bertha,  conveyed  to  one  Schroeder  in  1876, 
and  which  Schroeder  conveyed  to  her  in  1885.  The  decree 
appealed  from  ordered  a  sale  of  the  property  to  pay  the  judg- 
ment. 

In  their  answer  the  plaintiffs  in  error  claimed  that  the 
premises  were  bought  with  her  money,  and  also  that  they 
were  a  homestead.  As  to  the  latter  claim,  while  if,  as  it  is 
not  made  definite  which  part  they  so  claim, -it  may  be  good 
to  that  part,  or  to  the  extent  of  §1,000  in  the  value  of  that 
part,  it  can  not  be  good  for  the  whole.  The  premises  are 
lifty  feet  front  on  Wells  street,  with  two  houses  on  them, 
stores  below  and  dwellings  above.  The  homestead,  however, 
may  be  claimed,  under  the  statute,  at  the  sale.  Ammondson 
V.  Byan,  111  111.  506;  Asher  v.  Mitchell,  92  111.  480. 

The  proof  is  rather  vague,  though  perhaps  if  that  were  the 
only  question,  it  might  be  deemed  sufficient,  that  the  indebted- 
ness upon  which  the  judgment  was  rendered  existed  before 
the  conveyance  to  Schroeder,  and  it  is  quite  clear  that  if  tliat 
conveyance  was  not  merely  to  defraud  creditors  of  William 
Harder,  the  only  honest  purpose  in  making  it  was  as  some 
security  to  Schroeder  for  indebtedness  of  William  Harder  to 
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hira.  The  property  in  the  latter  case  belonged  to  William 
Harder,  subject  to  the  incumbrance,  and  in  the  former,  was 
wholly  subject  to  the  claims  of  the  creditors  of  William 
Harder,  and  in  neither  case  would  a  conveyance  without  con- 
sideration, by  Schroeder  to  Bertha  Harder,  screen  the  prop- 
erty from  the  claims  of  the  creditors  of  her  hufeband. 

Tiiere  is,  however,  proof  in  the  record  that  after  the  <*  Mar- 
ried  Woman"  law  of  1861  went  into  effect,  she  received  from 
the  estates  of  deceased  relatives  in  Germany,  amounts  of 
money  which  went,  directly  or  indirectly,  into  the  purchase 
of  these  premises.  What  money  of  hers  so  went  should  be 
ascertained,  and  to  that  extent,  next  after  the  $1,000  for  the 
homestead,  if  the  premises  should  be  sold,  she  is  entitled  to  be 
paid  (Phelps  v.  Curts,  80  III.  109;  Lubstein  v.  Lehn,  20  111. 
App.  254),  but  without  interest  She  put  the  money  into  the 
property  to  enjoy  the  property,  not  to  draw  interest.  It  is 
probable  that  the  error  in  not  giving  her  that  preference  is  of 
no  practical  consequence,  as  the  vahie  of  the  premises  must 
doubtless  be  more  than  enough  to  pay  her  and  the  homestead 
claim,  as  well  as  the  defendant  in  error. 

No  laches  in  seeking  his  remedy  is  imputable  to  him.  The 
decree  is  reversed  and  the  case  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Reversed  and  remanded* 


"William  H.  Burt 

V. 

Walter  S.  Wrigley. 


Kegligence —Personal  liijuries — Building  in  Process  qf  Consfruetion — 
Notice — Appeal  and  Error, 

1.  In  an  action  brousfht  to  recover  for  personal  injuriea  allegred  to  have 
occurred  through  the  negligence  of  the  owner  of  a  building  in  process  of 
coniitrtiction,  this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  judgment  for  the  plaintiff. 
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2.  This  court  holds  as  proper  the  refusal  of  the  trial  court  to  pennii 
defend  mt's  witnesses  to  answer  cert-ain  questions,  such  questions  simply  call- 
ing for  their  opinions. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  John  P.  Altqkld,  Judge,  presiding. 

Appellant  having  given  to  his  daughter  a  lot  on  West  Mon- 
roe street,  in  the  cit j  of  Cliiciigoj  built  a  house  thereon.  Cer- 
tain steps  leading  to  the  basement  of  the  house  projected  a 
sliort  distance  into  the  street;  in  putting  in  these  steps  an 
excavation  was  made  under  and  a  portion  of  the  sidewalk 
removed.  - 

While  this  work  was  going  on,  appellee,  in  going  in  the 
evening  past  the  premises  of  appellant,  and  not  noticing  any 
obstruction,  stepped  into  a  hole  in  the  sidewalk  made  in  the 
course  of  the  doing  of  the  work  ordered  by  appellant.  Appel- 
lee's leg  was  badly  bruised  and  he  was  confined  to  his  house 
for  some  time.  As  to  the  condition  of  the  walk  at  the  time 
of  the  accident,  the  testimony  was  conflicting,  as  was  also  the 
evidence  as  to  the  condition  in  which  the  walk  was  left  at  the 
close  of  work  on  that  day,  and  the  lights  burning  and  danger 
signals  existing  at  the  time  appellee  was  injured. 

Suit  having  been  brought  against  appellant,  the  mason  who 
did  the  work,  and  the  city  of  Chicago,  upon  the  trial  the 
plaintiff  dismissed  his  suit  as  to  the  city,  and  the  jury  found 
the  mason  not  guilty,  and  appellant  guilty,  assessing  the  dam- 
ages at  $500. 

There  was  judgment  upon  the  verdict  and  the  defendant, 
Burt,  prosecutes  this  appeal. 

Messrs.  Cask,  IIooan  &  Case,  for  appellant. 

Messrs.  IIynes  &  Dcjnne,  and  J.  W.  Duncan,  for  appellee. 

Waterman,  P.  J.  It  is  urged  that  appellant  had  no  notice 
of  the  dangerous  condition  of  the  walk,  and  consequently  no 
recovery  can  be  had. 
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As  the  work  was  ordered  by  appellant  and  done  under  his 
daily  supervision,  the  rule  as  to  notice,  existing  in  the  case  of 
municipal  corporations  who  are  only  bound  to  the  exercise  of 
reasonable  dih"gence  in  ascertaining  defects  and  keeping  ]>ub- 
lic  streets  in  a  safe  condition,  has  no  application  to  this  case. 
Nor  is  this  one  of  those  instances  in  wliich  a  person  having 
let  work  to  competent  contractors,  relinquishes  to  them  such 
entire  control  over  his  premises  and  the  work  that  he  is  not 
responsible  for  injuries  the  result  alone  of  their  negligence. 
There  is  no  evidence  that  appellant  surrendered  control  over 
either  the  work  or  his  premises. 

If  it  were  clearly  established  that  all  necessary  precautions 
in  the  way  of  coverings,  guards,  lights,  etc.,  had  been  placed 
by  appellant,  and  that  the  accident  had  been  caused  by  the 
removal  by  some  unautliorized  hand  of  some  of  those  cover- 
ings,  lights  or  guards,  without  notice  to  appellant,  and  at  such  . 
a  time  before  the  accident  that  no  duty  of  ins])ection  could 
be  charged  upon  appellant,  then  the  case  would  be  analogous 
to  that  of  Martin  v.  Pettit,  117  N.  Y.  118.  As  it  was,  the 
question  of  appellant's  negligence,  if  any,  and  of  appellee's 
exercise  of  care,  was  fairly  debatable,  and  the  verdict  of  the 
jury  can  not  be  said  not  to  be  sustained  by  the  evidence. 

The  witnesses  called  by  the  defendant  to  show  the  condi- 
tion of  the  walk  seem  to  have  testified  fully  as  to  their 
knowledge  upon  that  matter,  and  we  do  not  think  the  defend- 
ant was  injured  by  the  refusal  of  the  court  to  permit  them  to 
say  wliether,  if  any  boards  had  been  absent  so  as  to  leave  an 
open  space,  they  would  have  noticed  it.  The  answers,  if 
given,  would  have  been  mere  matters  of  opinion.  Sahlinger 
V.  The  People,  102  111.  241-248. 

There  is  not  the  inconsistency  suggested  between  the 
acquittal  of  the  mason  who  did  the  work  and  the  finding  of 
appellant  guilty.  The  mason  left  the  premises  on  the  22d  of 
November;  the  accident  happened  December  3d.  It  was  for 
a  negligent  condition  existing  December  3d,  that  appellant  was 
sued;  that  this  had  existed  since  November  22d,  the  jur}'' 
might  not  have  thought.  The  jury  were  fairly  instructed  and 
the  damages  are  not  excessive. 

Vol.  XUII  24 
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We  find  no  error  requiricga  reversal  of  this  judgment  and 
it  must  be  affirmed. 

Judgment  affirmed. 


lll^l  Mary  W.  Albee 

V. 

Charles  S.  Albee. 


Divorce — Desertion — Wife  from  Husband — Non-resident, 

1.  It  is  nofc  to  be  laid  down  as  settled  law  that  a  wife  mu<(t  live  with  her 
tnother-in-law,  or  upon  refusinfif  to  do  so,  be  divorced  for  desertion. 

2.  An  agreement  by  a  woman  before  her  marriage  to  live  when  married 
in  the  bouse  of  and  with  her  mother-in-law  is  of  no  force;  all  such  promises 
are  merged  and  obliterated  by  the  marriiige  contract. 

.   3.     In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that 
complainant  is  not  a  bona  fide  resident  of  the  State  of  Illinois. 
4.    The^statute  requiring  residence,  should  have  a  strict  construction. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Mr.  n.  F.  White,  for  appellant. 

Messrs.  Bishee,  Kern  &  Eeed,  for  appellee. 

MoRAN,  J.  TVe  have  examined  with  care  the  evidence  in 
this  case  and  have  come  to  the  conclusion  it  does  not  warrant 
the  decree  entered  in  the  court  below.  The  bill  is  filed  for 
divorce  on  the  ground  of  desertion.  The  evidence  shows  that 
the  parties  were  married  at  Bellows  Falls,  Vermont,  in  Octo- 
ber, 1885.  At  the  time  of  the  marriage,  appellant  was  running 
a  small  millinery  store  at  Bellows  Falls,  and  appellee,  who  was 
the  only  child  of  his  parents,  was  working  on  the  farm  of  his 
father  and  living  with  his  father  and  mother  on  said  farm  a 
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few  miles  from  Bellows  Falls.  After  the  marria o^e,  the  young 
couple  went  to  live  in  the  house  with  his  parents,  thougfh  the 
wife  continued  her  business  in  Bellows  Falls,  going  back  and 
forth  every  day.  As  is  not  unusual  in  cases  where  the  son 
brings  his  wife  to  his  mother's  house  to  live,  the  daughter-in- 
law  and  mother-in-law  did  not  get  along  pleasantly  and  appel- 
lant sought  to  induce  her  husband  to  take  rooms  in  the  villafje 
and  live  there,  and  offered  to  pay  for  them  herself.  This  he 
says  he  was  ashamed  to  do  and  leave  his  good  home.  She 
testifies  th^t  she  suggested  to  him  that  his  father  might  build* 
a  home  for  them  and  pointed  out  a  place  on  the  land  where 
it  could  be  built,  and  he  said  that  his  father  was  willing  to  do 
it,  but  his  mother  said  no,  there  should  be  no  other  house 
built,  that  if  the  house  was  not  large  enough  for  appellant, 
she  could  get  out  and  leave  it. 

In  March,  1886,  they  talked  about  going  to  some  other  place 
to  live.  She  wanted  to  go  to  Rutland  and  persuaded  him 
strongly  to  go.  He  was  reluctant,  and  testifies  that  he  did  not 
consent  to  her  going,  but  she  swears  that  he  did  consent  to 
her  going  and  promised  to  go  with  her.  It  is  agreed  by  both 
that  he  took  her  to  the  depot  one  Saturday  when  she  started  to 
Kutland,  and  that  he  packed  up  her  goods  and  furniture  and 
brought  them  to  Rutland,  where  he  went  on  the  following 
Thursday  and  joined  appellant  and  lived  with  her  at  her 
father's  house.  He  obtained  employment  in  Rutland  and  re- 
mained there,  living  with  her  till  June  28th,  when  he  went 
home  to  his  father.  He  testifies  that  he  wanted  her  to  go 
back  with  him  to  live  there,  but  her  story  is  that  he  told  her 
that  his  people  wrote  him  that  they  were  lonely  and  sick,  that 
he  was  out  of  work  in  Rutland,  that  he  thought  he  would  go 
and  help  his  father  through  haying,  and  asked  her  to  come 
over  after  the  fourth  of  July  and  spend  the  vacation  when 
her  busy  season  in  her  business  was  over.  It  is  agreed  by  both 
of  them  that  she  did  follow  about  July  4th,  taking  with  her 
'merely  some  dresses  to  wear,  but  no  furniture,  and  that  she 
remained  living  with  him  at  hin  father's  for  some  five  weeks. 
She  returned  in  August,  and  shortly  thereafter  he  called  f(jr 
her  at  Rutland  and  they  went  to  Saratoga  Springs,  and  then 
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returned  to  bis  father's,  where  she  remained  living  with  hira 
till  about  September  2d.  She  testifies  that  his  mother  made 
it  very  unpleasant  for  her  during  this  time.  She  would  fay 
to  her  that  she  thought  she,  appellant,  would  want  to  go  back 
and  attend  to  her  business,  that  if  she  stayed  away  from  her 
business  so  long,  she  would  not  know  what  would  become  of 
it.  Some  of  the  time  the  mother-in-law  would  not  speak  to 
her;  if  appellant  came  out  on  the  porch  where  she  was,  she 
would  leave  and  go  inside.  "When  appellant  left  to  return  to 
Rutland  on  September  2,  18S6,  appellee  drove  her  to  the 
depot.  She  testifies  that  when  they  were  leaving,  his  fatlier 
and  mother  were  in  the  yard,  and  her  husband  asked  her  if 
she  noticed  that  they  did  not  invite  her  to  come  back.  He 
said,  ''I'll  give  mother  hell  for  that."  She  said,  "Don't,  for 
my  sake,"  and  he  said,  "  They  can't  treat  yon  like  that  and 
have  it  go  with  me."  In  his  denial  of  this  on  rebuttal  he 
contents  himself  with  denying  that  he  said  he  would  give  his 
mother  hell.  He  says  she  left  this  time  against  his  will.  She 
says  he  consented  and  was  to  come  to  Rutland  to  her.  She 
testifies  that  he  came  to  Rutland  in  September,  and  said  he 
would  try  to  get  work.  This  he  denies,  but  both  a^^ree  that 
he  was  there  in  October,  on  the  anniversary  of  their  marriage, 
and  again  during  the  same  month  when  she  was  sick,  and 
stayed  some  days  living  with  her,  and  she  says  he  told  her  he 
must  go  home,  as  his  folks  thought  he  was  in  Boston,  instead 
of  Rutland,  and  that  he  promised  her  to  return  in  two  weeks 
and  bring  her  back  to  the  farm,  where  she  says  she  consented 
to  go.  He  says  that  he  went  to  see  her  in  October  but  that 
he  had  a  letter  from  her  in  September  (the  contents  of  which 
he  gave  from  memory,  the  letter  being  lost),  in  which  she 
told  him  if  he  wanted  to  see  her,  he  must  come  to  Rutland,  as 
she  had  left  Bellows  Falls  for  the  last  time. 

She  wrote  him  several  letters  from  October  to  December, 
1886,  which  he  says  he  received,  but  she  says  she  received  no 
replies  to  them  and  he  does  not  pretend  that  he  wrote  any. 
Fearing  that  he  did  not  receive  her  letters  in  December,  the 
week  before  Christmas  she  went  to  Bellows  Falls  and  went  to 
his  mother's  house  and  asked  for  him  and  the  mother  said  he 
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was  down  at  Kussell's  farm,  and  appellant  went  down  there 
and  saw  him,  and  he  asked  her  what  she  was  doing  there. 
She  asked  him  why  he  had  not  answered  her  letters,  and  he 
said  he  had  not  time  and  that  he  did  not  intend  saying  any- 
thing, that  he  had  said  all  he  intended  to.  She  testifies  that 
he  then  said  he  would  come  to  the  hotel  for  her  th^it  after- 
noon and  take  her  up  to  the  house.  He  did  not  come  and  she 
remained  at  the  hotel  all  night  The  next  day  being  Sunday, 
she  sent  a  message  to  him  at  his  mother's  house,  but  his  mother 
said  he  was  not  at  home.  That  Sunday  evening  appellant 
walked  two  miles  to  the  farm  where  appellee  was  working, 
but  his  boss  said  he  did  not  know  where  he  was.  On  Tuesday 
she  went  to  his  mother's  house  to  see  him  and  his  mother 
came  to  the  door  and  said,  "  Charley  is  not  at  home,  and  if  he 
was  I  would  not  let  him  see  you.  He  don't  want  you.  Tou 
have  made  trouble  and  we  don't  jvant  to  see  you." 

Appellant  remained  at  the  hotel  for  several  weeks,  waiting 
to  see  him,  but  he  was  away.  In  January  she  learned  ho  was 
at  Barre,  ten  or  twelve  miles  away,  and  she  went  there  and 
found  him.  lie  wanted  to  know  how  she  knew  he  was  there. 
She  swears  she  asked  him  why  he  did  not  come  after  her  to 
Kutland  and  he  said  he  had  changed  his  mind  and  he  had  no 
place  to  take  her  to,  "  only  up  home,  and  you  don't  want  to  go 
there."  I  said,  "  I  have  not  refused  to  go  there."  He  said 
"They  don't  want  you  there  now.  I  don't  think  mother  would 
have  you  there  now."  She  further  says  that  she  never  re- 
fused to  live  with  him  at  his  father's  house,  but  she  does  not 
pretend  to  deny  that  she  did  not  want  to  do  so.  She  swears 
that  in  this  interview,  in  January,  1887,  she  said  to  him  that 
she  would  sell  out  her  business  and  give  the  money  to  him,  so 
that  he  might  provide  a  home  for  her.  He  said,  "  Is  that  an 
insult?  You  have  a  good  home  and  can  stay  there."  She  said, 
"I  left  that  home  for  you;  I  did  not  marry  the  home,  I  married 
you,  and  if  I  can't  be  with  you,  I  don't  want  to  live."  He 
said,  "  Go  home  and  stay,  and  when  I  am  ready  I  will  send  for 
you."  She  said,  "I  would  live  in  your  father's  sheephouse,  if 
you  will  put  the  windows  in;  I  will  liveanywhere  to  be  happy 
with  you."     He  asked  her  if  that  was  another  insult.     She 
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asked  him  to  drive  her  back  to  Bellows  Fall 6,  but  he  said  he 
liad  an  appointment,  but  would  come  to  the  hotel  at  7:30,  and 
take  her  to  his  father's  house, bathe  never  came.  She  stayed 
about  a  week  longer  in  Bellows  Falls,  but  hearing  nothing 
from  him,  returned  to  Ratland.  lie  testifies  that  he  was 
informed  by  third  parties  that  she  was  staying  near  Bellows 
Falls  in  December.  That  he  went  to  the  Barre  place  on 
December  30th,  but  did  not  go  to  avoid  seeing  her.  That  he 
saw  her  when  she  came  over  in  January  and  that  she  wanted 
him  to  go  to  Rutland  and  came  for  that  purpose.  He  said  he 
had  no  business  at  Rutland,  but  if  she  would  come  back  to 
Bellows  Falls  and  live  at  his  home  as  per  agreement,  they 
would  be  on  the  road  in  five  minutes. 

It  is  perfectly  apparent  from  the  record  that  the  only  sub- 
ject of  difiFerence  between  these  parties  at  any  time,  was  as  to 
the  matter  of  their  living  in  his  father's  house  with  the  old 
people.  She  loves  her  husb*and  and  has  evidenced  by  her  con- 
duct a  strong  desire  to  live  with  him  instead  of  deserting  him. 
IJe  finds  no  fault  with  her  except  that  she  would  not  live  at 
his  home,  that  is,  with  his  father  and  mother.  It  is  undoubt- 
edly true  that  she  did  not  desire  to  live  there  and  did  all  in  her 
power  to  persuade  him  to  live  with  her  somewhere,  in  fact, 
anywhere  qlse.  She  wrote  the  letter  in  September  that  she 
had  left  Bellows  Falls  for  the  last  time,  as  a  means  of  induc- 
ing him  to  find  her  another  home,  but  that  she  did  not  mean 
by  what  she  said  to  desert  her  husband  is  shown  by  her  con- 
duct in  December  and  in  January  following.  The  particulars 
of  what  preceded  and  followed  the  letter  and  what  occurred 
at  the  time  of  her  departure  before  the  letter  was  written  are 
important  to  be  considered,  and  these  proceedings  and  attend- 
ant circumstances  negative  the  inference  of  an  intention  to 
desert.  Besides,  it  is  not  to  be  laid  down  as  settled  law  that 
a  wife  must  live  in  the  house  of  her  mother-in-law  or  be 
divorced  from  her  husband  for  desertion.  Much  stress  is  laid 
on  the  fact  that  before  the  marriage  she  agreed  to  live  at  his 
mother's  house.  Such  an  ante-nuptial  contract  is  of  no  force; 
all  such  promises  are  merged  and  obliterated  by  the  mar- 
riage contract  which  bound  the  husband  to  "leave  father  and 
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mother  and  cleave  to  liis  wife."  It  is  proved  that  the  house  was. 
large  and  comfortable,  but  his  wife  wanted  more  than  mere  space 
and  convenience.  She  wanted  peace  of  mind  and  happiness 
and  was  willing  to  live  with  him  in  his  fathers  shcephouse- 
in  order  to  be  happy.  In  Powell  v.  Powell,  29  Vt.  148,  wiiere 
a  wife  persisted  in  her  refusal  to  live  with  her  husband  near 
liis  relations  and  lie  persisted  that  she  should  do  so,  that  being 
the  only  cause  of  separation,  it  was  held  not  to  constitute  will- 
ful desertion  on  the  part  of  the  wife.  While  the  court  rec- 
ognizes the  right  of  the  husband  to  determine  the  abode  ot 
the  family,  and  that  it  is  in  general  the  duty  of  the  wife  to 
submit  to  such  determination,  yet  this,  says  the  court,  is  not 
an  entirely  arbitrarj'  power  on  the  part  of  the  husband.  He 
must  use  reason  and  discretion.  '^  Any  man  who  has  proper 
tenderness  and  affection  for  his  wife  would  certainly  not 
require  her  to  reside  near  his  relatives  if  her  peace  of  mind 
were  thereby  seriously  disturbed."  And  further  the  court  says, 
"  Every  one  at  all  experienced  in  such  matters  knows  that  it  is 
not  uncommon  for  the  female  relatives  of  the  husband  to 
create,  either  intentionally  or  accidentally,  disquietude  in  the 
mind  of  the  wife  and  thereby  to  destroy  her  comfort  and 
health."  This  is  the  wisdom  of  the  Supreme  Court  of  appel- 
lant's own  State,  and  if  he  had  heeded  its  suggestion  he  need 
not  be  a  "  stranger  in  a  strange  land,"  seeking  a  divorce  from 
a  loving  wife  whose  only  fault  seems  to  be  that  she  could  not 
live  in  peace  with  his  mother.  The  letter  of  September  in 
whioh  she  says  to  her  husband  that  she  has  left  Bellows  Falls 
for  the  last  time,  was  evidently  regarded  by  appellant  as  a 
point  of  great  importance  in  his  case.  The  date  of  that  letter 
is  taken  as  the  commencement  of  the  desertion.  His  mother 
saw  it  and  is  able  to  repeat  its  contents  verbatim  after  the 
lapse  of  more  than  two  years.  When  he  came  to  Chicago  to 
procure  his  divorte,  this  letter  was  shown  to  his  friends  here, 
and  one  of  them  testifies  to  its  contents.  After  the  receipt 
of  this  letter,  he  assumes  a  new  attitude  toward  his  wife,  his 
mother  is  more  frank  and  outspoken  in  her  statements  to  her, 
and  they  all  conduct  themselves  as  though  they  had  got  a 
point  and  were  inclined  to  hold  on  to  it.     The  approaches  of 
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the  wife  when  she  comes  to  Bellows  Falls  are  coldly  received^ 
he  has  business  away  from  home,  and  his  mother  "  would  not 
let  her  see  him  if  he  was  home."  The  mother  testifies  that 
•at  this  time  there  was  unpleasant  talk  between  them;  that 
appellant  said  that  she,  tlie  mother,  was  the  biggest  liar  in  town, 
and  that  she  told  appellant  that  said  appellant  had  deceived 
Charles  from  the  beginning  of  their  married  life  to  the  pres- 
ent time  about  owing  money,  etc.  "Then  she  talked  very 
liard  to  me  and  I  came  into  the  house."  A[)pellant,  having 
said  she  would  not  come  back,  wjis  to  be  kept  to  her  word. 
She  would  be  allowed  no  locus  peiieteJitia.  Her  letter  was 
the  basis  of  a  case  for  desertion.  The  home  in  which  her 
husband  insisted  she  should  live  was  made  more  cold  and 
repellant  to  her,  and  her  husband,  when  she  sought  him,  found 
occupation  ten  or  twelve  miles  away,  and  wlien  found  by  her, 
his  question  is,  how  she  found  out  ho  was  there.  Under  such 
circumstances  the  one  who  is  away  from  tlie  home  may  bo 
truly  said  to  be  the  deserted  one  and  the  one  who  remains  the 
deserter. 

Cut  there  is  another  reason  w^hy  the  decree  must  be  reversed. 
We  are  compelled  to  the  conclusion  that  appellee  is  not  a 
bona  fide  resident  of  this  State;  that  he  came  here  away  from 
his  home  in  Vermont  for  the  mere  purpose  of  obtaining  a 
divorce.  At  the  end  of  about  two  years  from  the  date  of  the 
September  letter,  appellee  came  to  Chicago.  He  came  in 
September,  1888,  and  as  he  says  "  went  down  home  "  early  in 
December,  and  came  back  here  in  August  or  September,  1889, 
and  immediately  filed  a  bill  for  divorce.  lie  then  remained 
here  till  early  in  the  winter  of  1889,  wlien  he  went  back  to 
his  father's  in  Vermont  and  stayed  till  March,  1890,  when  he 
at'-ain  came  to  Chicago  and  remained  till  July.  Then  he  went 
home  to  Vermont,  and  spent  a  month  and  returned  here, 
where  he  remained  till  this  case  was  tried  in  July,  1891.  In 
the  meantime  his  first  bill  was  dismissed  and  this  bill  was 
filed  in  September,  1890. 

The  case  shows  that  he  is  the  only  son  of  a  farmer  who  has 
a  ftirm  of  200  acres  of  land;  that  his  parents  desired  him  to 
live  with  them  and  that  he  felt  he  could  not  live  anywhere 
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away  from  them  even  to  make  his  wife  happy.  He  has  no 
trade,  is  only  a  farmer,  and  part  of  the  time  that  lie  has  been 
living  in  Chica^^o  has  worked  for  his  board.  He  has  been  sick 
about  two-thirds  of  the  time  while  he  has  been  in  Chicago, 
and  the  best  wages  he  has  been  paid  when  he  worked  was  $2 
per  day,  and  he  pays  $6  per  week  for  board.  The  man  who 
employs  him  and  with  whom  he  boards  is  a  relative.  He 
swears  now  that  he  does  not  know  what  the  desires  of  his 
parents  are  with  reference  to  his  return  to  their  home.  It 
does  not  appear  that  he  ever  had  ill  health  there,  and  it  is 
shown  that  he  could  earn  at  least  $20  per  month  and  board. 
No  reason  is  given  for  this  change  in  his  sense  of  filial  duty 
and  the  indifference  of  his  parents  as  to  his  living  with  them, 
nor  as  to  why  the  sentiments  of  the  family  on  that  question 
should  alter  just  two  years  from  the  date  fixed  as  the  com- 
mencement of  the  desertion.  It  may  be  that  the  period  has 
some  relation  to  the  fact  that  in  this  State,  which  seems  to 
have  been  selected  by  him  as  the  forum  of  his  divorce  suit, 
two  years'  desertion  is  a  ground  for  divorce,  while  in  the  State 
where  his  home  is,  three  years  is  the  period. 

The  conviction  is  forced  upon  us  from  a  consideration  of 
all  these  circumstances,  that  he  is  a  mere  sojourner  here, 
till  his  divorce  might  be  obtained.  The  statute  requiring  a 
residence  in  this  State  should  have  a  strict  construction  for  the 
sake  of  the  good  name  of  the  State  if  nothing  more,  and  no 
encouragement  should  be  held  out  to  such  as  come  here  away 
from  their  homes  and  the  domicile  of  the  defendants  to  trouble 
our  courts  with  their  marital  infelicities.  Ilitchins  v.  Hitch- 
ins,  41  III.  App.  82.  The  residence  of  this  defendant  is  not 
honajide  and  on  the  merits  he  has  made  out  no  case. 

The  decree  will  be  reversed  and  the  bill  will  be  dismissed. 

Deci'ce  reversed. 
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John  M.  Fischer  and  Catherine  Fischer 

V 

«    S78' 

■°Lj^l  FREDERICK  Spang. 

Con  tract  a — Appellate  Court  Rules  and  Practice* 

1.  No  joint  liability  exists  upon  separate  individual  contracts  although 
for  the  sanje  matter. 

2.  Partief)  can  not  be  sued  jointly  before  a  ju^^tice  who  can  not  be  so 
sued  in  a  court  of  record  on  the  Biime  cause  of  action. 

8.  It  can  not  be  presumed  that  by  permitting  an  action  of  assumpsit  to 
be  brought  upon  a  sealed  instrument,  the  legislature  intended  to  mnke 
joint  contractors  of  those  who  separately,  part  by  deed  and  part  by  parol, 
had  enguffed  for  the  same  thing. 

4.  It  is  the  professional  duty  of  counsel  to  know  the  condition  of  the 
rocords  of  the  causes  in  which  they  are  engaged,  and  if  they  by  their  con- 
duct lead  the  court  to  nn^ume  a  particular  condition,  and  the  court  has 
acted  upon  that  assumption,  the  court  will  not  go  back  upon  itself,  unless 
justice  requires  it. 

5.  If  parties  to  •a  suit  expressly  or  tacitly  waive  compliance  with  a  rule 
oF  this  court,  it  may  in  its  discretion  permit  them  to  proceed  upon  the 
r».'al  merits  of  the  controversy  between  them. 

[Oj)inioii  filed  December  7,  1891.] 

Appeal  from  tlie  Superior  Court  of  Cook  County;  the 
Hon.  THi:oi)OKE  Bkkntano,  Judge,  presiding. 

Mr.  Arthur  Schroeder,  for  appellants. 

Messrs.  W.  IIegkman  &  J.  G.  Elsdon  and  Alfred  Eyobs, 
for  appellee. 

Gary,  J.  This  action  was  commenced  before  a  justice.  The 
a{)])e1lants  by  pleas  put  tlieir  joint  as  well  as  separate  liability 
in  issue.  The  appellee  sued  for  carpenter  work,  etc.,  done 
under  a  written  contract  beginning  and  ending  thus: 

"Lake  View,  III.,  April  15,  1891. 

**  Contract  between  Frederick  Spang,  party  of  the  first  part, 
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and  John  Martin  Fiscl\er  and  Catherine  Fischer  (his  wife), 
parties  of  the  second  part.     *     *     * 

''In  witness  whereof  we  have  ^hereunto  set  our  hands  and 
seals,  the  day  and  date  above  written.  , 

*'  [Signed]         Fued  Spang,  [Seal.] 

John  M.  Fischer,  [Seal.] 

[Seal.]" 

The  record  contains  no  evidence  showing  to  whom  the 
premises  on  which  the  work  was  done,  belonged.  The  reason 
why  the  wife  did  not  sign  the  contract  is  disputed  between 
the  parties. 

The  second  instruction  for  appellee  was:  **  The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence,  that 
Spang  made  a  verbal  agreement  with  defendant  Catherine 
Fischer  and  a  written  agreement  with  the  defendant  John  M. 
Fischer  to  do  certain  work,  and  that  the  premises  where  such 
work  was  to  be  done  belonged  to  both  of  the  defendants,  and 
that  Spang  proceeded  with  such  work  and  received  from'them 
money  on  account  thereof,  Qven  though  the  jury  should  fur- 
ther believe  from  the  evidence  that  "Catherine  Fischer  did  not 
sign  or  was  not  a  party  to  the  written  agreement  oflFered  in 
evidence,  still  the  jury  should  find  the  issues  for  the  plaintiflf 
and  against  both  the  defendants,  provided  the  jurj^  shall  fur- 
ther believe,  from  the  evidence,  that  there  is  a  balance  due  to 
the  plaintiff  under  such  agreement." 

If  joint  liability  could  follow  joint  ownership,  as  the  instruc- 
tion assumes,  there  is  no  proof  of  such  joint  ownership,  and 
while  probably  no  case  can  be  found  that  does  in  terms  decide 
(though  it  is  assumed  in  Lee  v.  Nixon,  1  A.  &  E.  201,  and 
Collins  V.  Prosser,B.  &  C.  682,)  that  there  is  no  joint  liability 
npon  separate  individuri  contracts,  although  for  the  same 
matter,  upon  principle  it  is  so  clear,,  that  we  do  not  hesitate 
to  make  one. 

This  action  having  been  commenced  before  a  justice,  was  in 
form  whatever  the  evidence  would  fit.  Steele  v.  Hill,  35  111. 
App.  211;  Block  v.  Blum,  33  111.  App.  6ti3. 

But  parties  could  not  be  sued  jointly  there,  who  could  not 
be  so  sued  in  a  court  of  record  on  the  same  cause  of  action. 
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For  anything  done  under  the  contract  under  seal,  signed  by 
John  M.  Fisc'lier,  he  could  not,  before  a  recent  statute,  be  sued 
in  assumpsit  (1  Chitty  on  Pig.,  103,  115);  and  if  Catherino 
Fischer  was  liable  on  a  veibal  contract,  she  could  be  sued  only 
in  that  form.  It  can  not  be  supposed  that  by  permitting  an 
action  of  assumpsit  to  be  brought  upon  a  sealed  insti-ument, 
the  legislature  intended  to  make  joint  contractors  of  those 
who  had  separately,  part  by  deed  and  part  by  parol,  engaged 
for  the  same  thing. 

It  is  by  no  means  clear  upon  tlie  evidence  that  the  appellee 
ought  to  recover  any  thing  from  anybody  on  the  merits  of  the 
case. 

For  the  error  in  the  instruction  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

[  Upon  rehearing^  opinion  filed  March  19^  1892,'] 

% 

m 

Gary,  J.  Without  sufficiently  considering  the  conduct  of 
this  cause,  a  rehearing  was  granted  because  no  errors  were 
assigned  upon  the  record. 

Such  assignment  is  required  by  Rule  15,  but  there  is  no 
statute  upon  the  subject.  If  the  parties  expressly  or  tacitly 
waive  compliance  with  a  rule  of  the  court,  there  can  be  no 
doubt  that  the  court,  in  its  discretion,  may  permit  them  to 
proceed  upon  the  real  merits  of  the  controversy  between  them. 
East  St.  Louis  Union  Ry.  v.  City  of  East  St.  Louis,  39  III. 
App.  398;  and  it  may  refuse,  as  in  Waixel  v.  Harrison,  35  111. 
App.  571,  which  last  case  would  have  been  followed  in  this, 
had  we  observed  the  failure  to  assign  errors.  But  here  the 
counsel  of  the  appellants  in  his  brief  argued  that  specific 
errors  were  committed,  and  the  counsel  for  the  appellee  in 
his  brief  argued  that  there  was  no  error,  and  no  allusion  was 
made  to,  nor  did  the  court  observe,  the  lack  of  an  assignment 
of  errors. 

Under  the  old  practice  in  the  Supreme  Court  a  joinder  in 
error  was  required,  and  if  not  put  in,  the  appellant  or  plaintiff 
in  error  might  have  the  judgment  reversed  or  the  cause  heard 


First  DiaTKrcT — October  Term,  1891.      381 

McCaiisland  v.  Wheeler  Savings  Bank. 

ex  parte^  at  his  election.  Rule  17,  40  III.  XIV.  But  if  a 
cause  was  submitted  by  both  parties  without  such  joinder,  it 
was  waived.     Phelps  v.  Funkhouser,  40  111.  27. 

We  now  think  that  no  rehearing  should  have  been  granted 
in  this  cause.  It  is  the  professional  duty  of  counsel  to  know 
the  condition  of  the  records  of  the  causes  in  which  they  are 
engaged,  and  if  they  by  their  conduct  lead  the  court  to  assume 
a  particular  condition,  and  the  court  has  acted  upon  that 
assumption,  the  court  will  not  go  back  upon  itself,  unless  the 
real  justice  of  the  case  clearly  requires  such  retreat. 

We  hold  that  the  errors  argued  in  the  briefs  are  to  be 
treated,  under  the  circumstances,  as  substitute  for  assignments 
on  the  record,  and  the  judgment  is  reversed  and  the  cause 
remanded  on  the  former  opinion. 

lieversed  and  remanded. 


Samuel  G.  McCausland  et  al.  ^40® 

I  67  eg 

The  Wheeler  Savings  Bank.  43  ssi 

173s  263 

Commisision  Merchants — Draft — Promise  fo  Accejit — Shipments  of  Live 
Stock, 

1.  A  consijrnor  may  always  direct  as  to  the  disposition  of  the  net  pro- 
ceeds of  a  consignment. 

2.  If  a  consijfnee  takes  a  consij^nment  with  knowledge  that  a  draft  has 
been  drawn  against  it,  he  can  not  retain  the  consignment  or  its  proceeds, 
and  repudiate  the  draft. 

3.  If  commission  merchants  are  notified  by  a  shipper  that  a  draft  in 
favor  of  a  third  person  is  to  be  paid  out  of  the  proceeds  of  goods  shipped, 
such  notification  in  connection  with  the  draft  amounts  to  an  appropriation 
of  the  proceeds  to  the  payment  of  such  draft 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Dkiggs,  Judge,  presiding. 
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Appellants  were  parties  doing  business  as  live  stock  com- 
mission merchants  at  the  Union  Stock  Taids  at  Chicago; 
appellee  is  a  banker  at  Brookfield,  Missouri. 

One  F.  M.  Harrison  in  tlie  latter  part  of  1SS7  went  from 
Chicago  to  Brookfield  and  began  to  purchase  stock  and  ship 
it  to  appellants.  Before  going  he  told  appellants  that  he  had 
$200  in  cash  and  that  he  wished  to  buy  stock  and  ship  to  them 
for  sale,  and  wished  to  know  if  thej  would  honor  his  draft 
for  12,000.     They  told  him  they  would. 

Harrison  went  to  the  bank,  met  A.  J.  Wheeler,  its  presi- 
dent, who  knew  him,  and  said  to  Wheeler  that  l\e  wan'ted 
§2,000  with  which  to  pay  for  stock  and  asked  him  to  ascertain 
if  appellants  would  pay  his. draft  on  them  for  that  amount. 

December  2,  1887,  Wheeler  telegraphed  to  appellants  and 
they  replied  that  they  would  })ay  Harrison's  draft  for  ?2,000. 
Harrison  thereupon  drew  his  draft  on  appellants  for  $2,000 
and  the  bank  gave  him  the  money  thereon.  The  draft  was 
duly  honored.  A.  C.  Arnold,  the  son-in-law  of  Harrison  and 
an  employe  of  appellants,  was  at  Brookfield  in  the  spring  of 
1888  and  told  Harrison  that  he  had  made  arrangements  with 
appellee  to  pay  any  drafts  that  he,  Harrison,  '*  thought  ho 
could  do  any  good  with  the  money  in  buying  stock."  Arnold 
at  the  same  time  drew  on  aj)pellants,  through  appellee,  for  some 
$6,000,  and  gave  Harrison  the  money,  which  he  paid  for  stock. 
Arnold  introduced  one  party  to  appellants  as  his  partner  and 
told  appellee  that  at  any  time  Harrison  wanted  two  or  three 
thousand  dollars  to  let  him  have  it  and  he  would  see  it  was  all 
right.  Thereafter  from  time  to  time  Harrison  made  drafts 
on  appellants  and  got  them  discounted  by  appellee.  His 
manner  of  doing  business  seems  to  have  been  to  pay  a  little 
money  on  the  stock  when  he  purchased  it,  the  balunce  when 
it  was  delivered.  When  he  found  out  the  amount  he  was 
going  to  ship  he  would  go  to  appellee,  make  a  draft  on  appel- 
lants and  on  it  get  the  amount  needed  to  pay  for  the  stock. 
In  a  number  of  instances  he  obtained  from  appellee  money 
with  which  to  go  out  and  purchase  stock  without  making  any 
draft  on  appellants. 

Appellee  did  not  take  a  bill  of  lading  with  any  of  the  drafts, 
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and  they  were  discounted  by  it  before  the  cattle  were  actually 
shipped.  Appellee. understood  that  Harrison  was  buying  and 
shipping  stock  to  appellants  and  that  all  the  money  it  let  him 
have  was  for  such  purpose. 

Harrison,  upon  cards  sent  to  him  by  appellants,  represented 
himself  as  their  Western  agent.  A.  0.  Arnold's  name  was 
on  their  card  as  '*'  Special."  He  was,  however,  only  an  em- 
ploye of   appellants,  receiving  a  salary  and  a  half  commission 

on  his  trade. 

§ 

December  27,  1888,  Harrison  liaving  told  appellee  that 
he  would  soon  want  money  enough  to  handle  six  car  loads  of 
stock,  appellee  thinking  this  would  require  some  $6,000,  wrote 
to  appellants  as  follows : 

"Brookfield,  Mo.,  Dec.  27th,  1888. 
McCausland,  Hoag&  Co.,  Chicago,  111. 

Gentleynen :  We  have  now,  for  a  year  or  more,  furnished 
currency  to  Mr.  F.  M.  Harrison,  of  Bucklin,  Mo.,  upon  his 
individual  check.  Now  he  informs  us  that  he  will  soon  want 
money  enough  to  handle  six  car  loads  of  stock.  Now,  not- 
withstanding all  our  business  transactions  with  Mr.  Harri- 
son, which  have  been  perfectly  satisfactory,  yet  we  feel  a 
delicacy  in  furnishing  so  great  an  amount  without  some 
security  or  assurance  of  pay.  Now,  gentlemen,  the  point  is, 
will  you  protect  his  checks  made  on  you  ? 

Yours,  etc. 

K.  J.  WriEELER,  Pres." 
Mr.  Wheeler  says  he  wrote  this  because  he  understood  that 
the  arrangement  made  by  Arnold  was  only  as  to  drafts  for 
two  or  three  thousand  dollars. 
He  received  the  following  reply: 

"Chicago,  III.,  12/29th,  1888. 
R.  J.  Whkeler,    President   Wheeler  Savings  Bank,  Brook- 
field;  Mo. 
Dear  Sir:      Yours  at  hand.     We  would  not  obligate  our- 
selves to  pay  any  man's  drafts  for  an  indefinite  amount 

Yours,  etc. 

McCausland,  Hoao  &  Co." 
The  amount  realized  by  appellants  for  the  stock  shipped  to 
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them  by  Harrieon  was  not  always  enough  to  pay  his  draft  ar.d 
narrison's  account  with  them  thus  became  overdrawn,  until 
on  December  20, 18SS,  it  was  overdrawn  $1,719.29. 

December  24,  1888,  Harrison  drew  <»n  api^ellants  for 
$1,337.33  in  payment  for  two  car  loads  of  stock  shipped  to 
them;  appellee  discounted  this  draft  for  Harrison  and  on 
December  27,  1888,  Harrison  di*ew  on  appellants  for  $402  in 
payment  of  the  amount  for  which  he  had  given  parties 
checks  on  appellee  for  stock,  which  checks  had  not  been  pre- 
sented to  the  bank  for  payment  at  the  time  the  draft  for  these 
two  car  loads  was  made.  The  money  to  pay  for  the  stock 
re|)resented  by  these  two  drafts  was  furnished  by  appellee 
and  the  stock  was  shipped  to  appellant.  The  stock  was  re- 
ceived by  appellants  and  sold  by  them,  and  on  December  28th, 
out  of  the  proceeds,  they  credited  Harrison's  account  with 
$460.27.  On  December  29th,  out  of  the  proceeds  of  this  stock 
last  shipped,  they  credited  Harrison's  account  with  $907.86; 
the  cattle  were  received  the  day  they  were  sold.  Appellants 
refused  to  accept  or  pay  these  drafts,  which  were  the  last  of 
some  twenty  made  by  Harrison  upon  them  and  discounted  by 
appellee.  December  26th  Harrison  wrote  appellants:  **  I  ship 
you  one  load  of  cattle  to-night.  All  the  hogs  failed  to  get  in, 
but  will  be  in  to-morrow.  Will  ship  them  as  soon  as  they 
come  in.  I  drawed  draft  on  the  house  $1,337.  Started  the 
stock  to  get  in  by  the  time  the  stock  would." 

Mr.  McCausland  testified  that  in  the  general  course. of 
events  he  must  have  seen  this  letter  on  the  28th  or  29th  of 
December,  the  day  after  or  the  day  it  arrived.  Appellants 
honored  all  of  Harrison's  drafts  up  to  the  one  of  December 
24th.  They  knew  that  he  had  shipped  stock  at  that  time,  and 
one  of  the  appellants  testifies  that  he  thinks  they  knew  that 
Harrison  had  made  a  draft  against  it.  Harrison  had  always 
made  drafts  on  appellants  for  every  consignment  of  stock,  and 
when  they  got  the  draft  of  December  24th  they  knew  it  was 
against  the  stock.  They  understood  that  Harrison  was  buying 
stock,  and  that  when  he  wanted  to  pay  for  it,  he  went  to 
appellee  and  made  a  draft  on  them  for  the  amount  and  then 
shipped  the  stock  to  them. 
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Suit  being  brought  upon  these  two  drafts,  appellee,  on  the 
17  th  of  July,  1891,  recovered  judgment  for  $1,537.83. 

Mr.  Joseph  B.  Leaks,  for  appellants. 

Messrs.  Cbatty  Bros.,  for  appellee. 

Waterman,  P.  J.    If  a  consignee  takes  a  consignment  with, 
knowledge  tliat  a  draft  has  been  drawn  against  it,  he  can  not 
retain  the  consignment  or  its  proceeds  and  repudiate  the  draft. 
Hall  V.  Bank,  133  111.  234;  Jones  on  Liens,  Sec.  6L 

Whether  appellants  took  the  consignment  of  the  last  two 
cars  of  stock  shipped  by  Harrison  with  notice  that  a  draft  or 
drafts  had  been  drawn  against  such  shipments,  was  a  question 
of  fact,  which  has  been  found  against  api^llants. 

From  the  entire  course  of  dealing  appellants  had  (when  they 
received  the  last  two  cars)  reason  to  believe  that  drafts,  dis- 
counted by  appellee,  had  been  drawn  against  these  shipments, 
and  Mr.  Hoag  of  their  firm  testifies  that  he  thinks  they  knew 
that  Harrison  had  made  a  draft  against  them. 

The  precise  hour  at  which  the  letter  written  by  Harrison 
December  26th,  in  which  he  stated  that  he  had  drawn  on  them 
for  $1,837  and  had  started  tha  stock  to  got  in  by  the  time  the 
"stock  "  did,  was  received,  is  not  shown,  but  appellants  do  not 
testify  that  when  they  received  these  consignments  they  had 
no  notice  that  any  draft  had  been  made  against  them.  The 
expression  in  this  letter,  "  Had  started  the  stock  to  get  in  by 
the  time  the  stock  did,"  they  can  not  have  failed,  and  do 
not  claim  to  have  understood  as  meaning  otherwise  than  "had 
started  the  stock  to  get  in  by  the  time  the  draft  did."  A 
consignor  may  always  direct  as  to  the  disposition  of  the  net 
proceeds  of  a  consignment.  If  appellants  did  not  care  to 
obey  the  directions  of  Harrison  as  to  the  disposition  of  the 
proceeds  of  the  cattle,  they  should  have  declined  to  rpceive 
them;  if,  having  notice  that  Harrison  had  made  a  draft  against 
the  proceeds  of  the  shipments,  they  saw  fit  to  receive  and  sell 
the  cattle,  then  they  became  bound  to  apply  the  proceeds  to 
the  payment  of   the  draft.     That  they  had  such  notice  the 
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Circuit  Court  has  found  and  we  think  the  evidence  warranted 
its  conclusion. 

The  question  is  not  so  much  whether  the  bank  discounted 
the  drafts  on  tlie  faith  of  the  shipments^  as  whether  Harrison, 
the  consignor,  by  the  drafts  appropriated  the  proceeds  of  the 
shipments  to  their  pavment,and  whether  appellants  had  notice 
when  they  received  the  stock  of  such  appropriation.  If 
appellants  were  notified  by  Harrison  when  they  received  tlie 
shipments  that  drafts  in  favor  of  a  third  person  were  to  be 
paid  out  of  the  proceeds  of  the  stock,  tlieu  such  notification 
in  connection  with  the  drafts  amounted  to  an  appropriation 
of  the  proceeds  to  the  payment  of  such  drafts.  Jones  on 
Liens,  Sec.  61.  • 

We  see  no  sufficient  reason  for  interfering  with  the  finding 
of  the  coui*t  below  and  its  judgment  must  be  afiirmed. 

Judgnient  warmed. 


Berman  Friend 

V. 

Emma  Engel  et  al. 


Judgments  atid  Decrees — Interest — Practice. 

1.  A  higher  rate  of  interest  than  six  per  cent  can  only  be  stipulated  for 
in  written  contracts. 

2.  Ttie  words  of  a  decree  must  be  read  and  understood  in  the  Hght  of 
the  law. 

3.  Where  a  decree  provides  that  the  rate  of  interest  agreed  to  be  paid 
byapernon  deceased  shall  be  allowed,  no  lugal  or  valid  agreement  being 
shown  for  more  than  six  per  cent,  only  that  rate  can  be  charged. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoREN  C.  Collins,  Judge,  presiding. 

Messrs.  Kraus,  Mayer  &  Stein,  for  appellant 
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Messrs.  John  0.  Eiohberg  and  Gabbiel  J.  Noedbn,  for 
appellees. 

MoBAN,  J.  By  a  decree  entered  in  this  case  settling  the 
rights  of  the  parties,  the  court  found  that  appellant  held  in 
trust  for  appellees  the  title  to  a  certain  lot  in  Chicago,  subject 
to  a  first  lien  in  favor  of  appellant  for  $3,150,  with  interest 
after  September  30,  1876. 

The  said  decree  provided  that  a  master  should  ascertain  the 
amount,  and  directed  that  "  rate  of  interest  to  be  allowed  him 
(appellant)  is  to  be  such  as  was  agreed  to  be  paid  by  him, 
said  Julius  Jackson,  in  his  lifetime."  Julius  Jackson  was  the 
father  of  appellees  and  tbej  claimed  through  him. 

Appellant  testified  before  the  master  that  the  last  rate  of 
interest  agreed  upon  between  him  ^nd  said  Julius  Jackson 
was  eight  per  cent. 

The  master,  following  the  direction  of  the  decree  ^s  he 
interpreted  it,  allowed  interest  on  the  amoubt  of  the  loan  as 
fixed  by  the  court  at  the  rate  of  eight  per  cent  per  annum 
from  the  date  of  the  last  payment  of  interest  in  October,  1884. 
An  exception  to  the  master's  report  for  the  allowance  of  said 
interest  was  taken,  which  was  sustained  by  the  court,  and  the 
interest  reduced  to  six  per  cent  for  the  period. 

This  is  the  error  complained  of,  and  it  is  contended  that  the 
court  was  bound,  in  stating  the  account,  by  its  former  decree, 
and  that  the  interest  as  verbally  agreed  upon  at  the  rate  of 
eight  per  cent  should  have  been  allowed. 

A  higher  rate  of  interest  than  six  per  cent  can  only  be 
stipulated  for  in  written  contracts.  Edler  v.  Uchtmann,  10  111. 
App.  488. 

The  court's  decree  that  the  rate  of  interest  agreed  to  be 
paid  should  be  allowed,  must  be  interpreted  to  mean  such  rate 
as  was  agreed  upon  in  a  lawful  manner;  such  agreement  as  was 
binding  in  law. 

Leaving  out  of  view  the  question  made  as  to  the  incompe- 
tency of  appellant  as  a  witness,  the  evidence  did  not  show  a 
legal  or  valid  agreement  for  eight  per  cent  interest,  and 
therefore  neither  under  the  decree  nor  the  law  was  appellant 
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entitled  to  it,  for  the  words  of  the  decree  must  be  read  and 
understood  in  the  light  of  the  law. 

The  court  was  right  in  sustaining  the  exception  to  tlie 
master's  report  and  allowing  interest  at  only  six  per  cent.'  The 
decree  will  be  affirmed. 

Decree  affirmed. 


The  County  of  Cook 

V. 

Daniel  J,  Wren,  for  use,  etc. 

Municipal  Corporations — Officers — County  Commissioners — Salary  qf— 
Sec,  10,  Art.  10»  Constitution's ec.  39,  Chap,  34,  R.  S.— Set-off. 

1.  A  person  taking^  tbe  office  of  county  commisfiioner  is  bound  to  know 
the  location  pf  tbe  institutions  under  tbe  control  of  tbe  county  board,  and 
that  tbe  managremeDt  of  them  will  involve  personal  inspection  thereof  by  it. 
Where  tbe  compensation  of  such  officers  is  fixed  by  law  at  so  much  each  per 
day,  such  sum  covers  all  duties,  whether  their  performance  involves  per- 
sonal expense  in  travelin^r  or  not. 

2.  In  such  case  a  commissioner  can  recover  for  his  services  only  the  sum 
resulting:  from  multiplying:  the  number  of  days  of  service  by  such  sum. 

3.  Where  the  estimate  for  the  annual  appropriation  contains  an  amount 
for  "miscellaneous  expensses/*  such  expenses  must  be  looked  upon  to  mean 
expenses  of  tbe  county,  not  personal  expenses  of  the  commissioners. 

4.  If  conveyances  become  necessary  for  the  transportation  of  the'county 
board,  or  its  committees,  in  the  discharge  of  board  functions,  they  constitute 
board  or  county  expenses,  and  are  not  incurred  by  individual  commission- 
ers, nor  are  they  to  be  paid  to  them. 

5.  One  who  deals  with  agents  of  a  municipal  corporation  is  bound  to 
know  their  authority,  and  if  he  receives  from  them  money  which  they  have 
no  legal  authority  to  pay,  it  may  be  recovered  in  an  action  by  the  munici- 
pality. 

6.  A  county  may  recover  any  excess  of  compensation  paid  a  county  com- 
missioner over  and  above  what  was  legally  due  him,  and  the  same  is  a 
proper  matter  of  set-off  in  an  action  brought  to  recover  on  a  warrant  issued 
to  such  person  in  payment  o(  his  per  diem  as  commissioner. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 
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Messrs.  Francis  W.  Walker  and  Edward  J.  Judd,  for 
appellant 

Sec.  10  of  Art  10  of  the  CoDstitution  of  1870,  provides  tLat 
**  The  county  board,  except  as  provided  in  Sec.  9,  shall  fix 
the  compensation  of  all  county  officers  *  *  *  provided 
that  the  compensation  of  no  officer  shall  be  increased  or 
diminished  during  his  term  of  office." 

County  Commissioners  of  Cook  County  are  included  in  the 
term  "  county  officers "  used  in  the  foregoing  section  of  the 
constitution.    Wulff  v.  Aldrich,  124  111.  691. 

Sec.  89,  Chap.  34,  title  "  Counties,"  provides,  that  "  The 
time  of  fixing  the  compensation  of  county  officers  whose 
compensation  is  to  be  fixed  by  the  county  board,  shall  be  at 
the  meeting  of  such  board,  next  before  the  regular  election 
of  the  officers  whose  compensation  is  to  be  fixed."  The  county 
board,  in  accordance  with  this  statute,  fixed  the  compensation 
of  Wren  before  his  term  began,  and  any  subsequent  action  of 
the  county  board  in  passing  and  allowing  a  greater  sum  than 
fixed  by  law,  is  ultra  vires^  and  void.  Cumberland  County  v. 
Edwards,  76  111.  544. 

It  was  a  physical  impossibility  for  Wren  to  have  earned  the 
amount  allowed  him  during  the  period  for  which  it  was  allowed. 
If  such  allowance  was  thoughtless,  it  was  a  "  mistake;"  if  it 
was  intentional,  it  was  a  **  fraud."  In  either  case,  it  renders 
the  allowance  not  binding  on  the  county.  Albright  v.  County 
of  Bedford,  106  Pa.  St  582. 

Money  paid  by  mistake,  or  obtained  by  fraud,  or,  in  case  of 
a  municipal  corporation,  if  paid  ultra  vires^  can  be  recovered 
back  under  the  common  count  for  money  had  and  received 
for  the  use  of  the  plaintiff.  "  Demarest  v.  Township  of  New 
Barbadoes,  40  N.  J.  604;  Board  Com.  Marshall  Co.  v.  John- 
son, 26  N.  E.  Rep.  821. 

By  the  judge's  refusal  to  allow  the  counsel  of  defendant  to 
address  the  jury,  defendant  has  been  deprived  of  the  right  of 
trial  by  jury  guaranteed  it  by  botli  the  United  States  Constitu- 
tion and  the  Constitution  of  this  State. 

By  the  court's  directing  a  verdict,  the  defendant  has  like- 
wise been  deprived  of  its  rights  to  a  trial  by  jury. 
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Messrs.  IIaneot  &  Merrick,  for  appellee. 

The  law  is  well  settled  that  where  money  has  been  volun- 
tarily paid  with  full  knowledge  of  all  the  facts  and  circum- 
stances under  which  it  was  demanded,  it  can  not  be  recovered 
back  upon  the  ground  that  the  party  paying  it  labored  under 
a  misapprehension  of  his  legal  rights  and  obligations.  4  Wait's 
Actions  &  Defenses,  486,  and  cases  there  cited. 

The  plea  of  set-off  admits  the  plaintiff's  claim. 

"  Set-off  has  been  well  defined  as  a  mode  of  defense  by 
which  the  defendant  acknowledges  the  justice  of  the  plaint- 
iff's demand,  but  sets  up  a  demand  of  his  own  against  the 
plaintiff  to  counterbalance  it  in  whole  or  in  part"  Par- 
6on3  on  Contracts,  Book  2,  Sec.  10,  page  873. 

"The  plea  of  set-off  is  an  acknowledgment  of  the  juptice 
of  the  plaintiff's  demand,  and  faifing  in  the  proof  the  judg- 
ment must  be  for  the  plaintiff's  demand.  3  Blackstone's 
Com.  304  (Cooley's  Ed.)."  Raymond  v.  Kerker,  81  111.  381, 
382. 

"Under  the  count  upon  an  account  stated  the  original  form 
or  evidence  of  the  debt  is  of  no  importance,  for  the  stating  of 
the  account  alters  the  nature  of  the  debt,  and  is  in  the  nature 
of  a  new  promise  or  undertaking."  Greenleaf  on  Evidence, 
115;  Throop  v.  Sherwood,  9  111.  92. 

"  An  adjustment  and  settlement  of  accounts  between  parties 
affords  evidence  that  all  items  properly  chargeable  at  the 
time  were  included;  This  is  not  conclusive,  but  it  would  re- 
quire clear  and  convincing  proof  that  such  items  were  unin- 
tentionally omitted  by  the  party  subsequently  claiming  to 
recover  them."     Bull  v.  Harris,  31  111.  487. 

The  above  doctrine  is  approved  in  Straubcr  v.  Mohler,  80 
111.  21;  Hodge  v.  Boynton,  16  111.  App.  524. 

The  only  evidence  on  the  set-off  was  the  testimony  of 
Wren,  and  he  repeatedly  states  the  allowances  were  for  per 
diem^  mileage  and  expenses.  This  proves  that  defendant  is 
not  entitled  to  any  set-off. 

"  Where  a  plaintiff  receives,  at  the  end  of  each  month,  a 
statement  from  the  defendant  of  his  account,  and  at  the  close 
of  the  dealings  accepts  a  check  of  defendant  as  the  payment 
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of  the  balaDce  of  the  account,  making  at  no  time  complaint  of 
tlie  accounts,  or  intimating  any  mistakes  or  incorrectness  in 
tlie  several  statements,  the  acceptance  of  the  check  must  be 
taken  as  an  adjustment  of  the  account  between  the  parties." 
Pynchon  v.  Day,  118  111.  9^ 

''Where  a  master  has  credited  his  servant  for  full  time  and 
settled  on  that  basis,  in  an  action  on  a  note  given  to  such 
servant  he  can  not  claim  a  set-off  on  the  ground  of  time  lost 
by  the  servant  by  reason  of  sickness."  Prussing  Vinegar 
Company  v.  Meyer,  26  111.  App.  664. 

There  is  no  testimony  in  the  entire  record  showing  or  tend- 
ing to  show  the  slightest  fraud,  circumvention,  wrong  dealing, 
mistake,  or  misapprehension  at  the  time  of  the  settlements 
between  the  parties. 

"It  is  proper  for  tlie  court  to  direct  a  verdict  when  it 
would  be  its  duty  to  set  aside  a  different  one  if  rendered.  An 
instruction  may  be  given  to  return  a  verdict  where  there  is  no 
evidence  having  a  tendency  to  prove  the  issue  even-  under  the 
^  rule  of  scintilla  of  evidence.'  "  Thompson's  Charging  the 
Jury,  4:4;  11  Am.  &  Eng.  Encyclopedia  of  Law,  243,  and  cases 
there  cited. 

"  If  there  is  no  evidence  before  the  jury  on  a  material  issue, 
in  favor  of  the  party  holding  the  affirmative  of  that  issue,  on 
which  the  jury  can,  in  the  eye  of  the  law,  reasonably  find  in  his 
favor,  the  court  may  exclude  the  evidence  or  direct  the  jury 
to  find  against  the  party  so  holding  the  affirmative."  Frazer 
V.  Howe,  106  111.  563. 

The  above  case  is  quoted  with  approval  in  Simmons  v. 
Chicago  &  Tomah  E.  R  Co.,  110  111.,  on  page  346  of  the 
opinion,  and  in  Commercial  Insurance  Co.  v.  Scammon,  123 
111.  601. 

In  the  latter  case  Mr.  Justice  Scholfield  says  :  "  The  ques- 
tion of  fact,  when  there  is  in  the  evidence  a  real  controversy 
of  fact,  must  be  tried  b;^  the  juiy,  but  it  is  for  the  court  to 
say  whether  evidence  offered  is  pertinent  to  the  issue,  and^ 
also  whether  there  is  sufficient  evidence  before  the  jury  to 
present  an  issue  of  fact  under  the  pleadings,  and  if  there  shall 
not  be,  to  direct  what  verdict  shall  be  returned." 
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"  Tliis  court  will  not  reverse  a  judgment  for  an  instruction 

to  find  for  the  plaintiff,  when  under  the  evidence  the  verdict 

could  not  have  been   different  from  what  it  was."     Cavenv  v. 

Weiller,  90  111.  158;  Crowley  v.  Crowley,  80  111.  469;  Hazen 

v.  Pierson,  83  111.  241. 

« 

Replying  to  the  contention  of  appellant  that  it  was  denied 
the  right  of  trial  by  jury,  it  is  only  necessary  to  say  that  the 
Constitution  of  the  United  States  and  of  this  State  only 
guarantee  a  trial  by  jury  to  litigants  upon  controverted  ques- 
tions of  fact  in  civil  cases. 

"  The  maxim  is,  **  Ad  qucBstionem  facti  non  respond-ent 
judices — ad  qucestionem  legis  no/i  respondefit  Juratores.^' 
Koss  V.  Irving,  14  111.  171;  Mascall  v.  Commissioners  of 
Drainage  Districts,  122  111.  620;  Commercial  Ins.  Co,  v. 
Scammon.  123  111.  601. 

MoRAN,  J.  An  action  was  brought  against  the  county  of 
Cook  in  the  name  of  Wren  for  the  use  of  Ilenry  E.  Lowe, 
to  recover  on  a  warrant  or  county  order  issued  to  said  Wren 
in  payment  of  his  per  diem  as  county  commissioner,  for  the 
quarter  ending  August  31,  1886.  There  was  no  contention  on 
the  part  of  the  county  that  said  warrant  was  not  a  valid  claim 
for  the  compensation  earned  for  the  quarter  for  which  it  was 
issued,  but  an  offset  was  interposed  which  was  composed  of 
alleged  over-payment  made  to  said  Wren  on  orders  on  which 
he  received  the  money  ]>rior  in  date  to  the  one  in  suit.  To 
prove  this  claimed  set-off  counsel  for  appellant  offered  five 
county  warrants  showing  the  payment  to  said  Wren  for  five 
quarters,  the  first  ending  February  28,  1885,  and  the  last  end- 
ing February  28, 1889,  of  the  aggregate  sum  of  $2,287.  Appel- 
lant also  introduced  the  records  of  the  county  board  showing 
that  on  August  25,  1884,  said  board  fixed  the  salaries  of 
county  officers  for  the  years  1884  and  1885,  among  otliers, 
fifteen  county  commissioners,  each  at  $5  per  day  for  actual 
service,  and  that  on  August  17,  1885,  said  board  fixed  the  pay 
of  the  county  commissioners  for  the  year  from  September  1, 
1885,  to  August  31,  1886,  at  $5  per  day  for  actual  service. 
Appellant  then  offered  to  show  by  the  almanac  that   during 
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the  said  five  quarters,  after  deducting  Sundays  and  legal  holi- 
days, there  remained  but  three  hundred  and  sixty  days,  and 
that  said  Wren's  per  diem  could  amount  to  no  more  than 
$1,800,  and  that  the  excess  of  $4.87  paid  him  as  per  diem 
during  said  period,  the  county  was  entitled  to  recover  back 
and  it  was  therefore  a  good  set-oflE  against  the  claim  in  suit. 
The  court  disregarded  the  said  claim  of  set-off  and  directed 
the  entry  of  a  verdict  against  appellant  for  the  amount  of  the 
warrant  sued  on,  to  wit,  $4:81.75,  for  which  judgment  was 
rendered.  The  principal  question  presented  is,  could  said 
Wren  retain  money  paid  to  him  by  the  county  as  compensa- 
tion for  his  services  as  commissioner,  in  excess  of  what  he 
could  possibly  have  earned,  under  the  terms  by  which  his 
compensation  is  fixed? 

Sec.  10  of  Art  10  of  the  State  Constitution  requires  that 
the  county  board  shall  fix  the  compensation  of  all  county 
officers,  and  directs  that  the  compensation  of  no  oflicer  shall 
ba  increased  or  diminished  during  his  term  of  office.  The 
compensation  is  to  be  determined  at  tlie  meeting  of  the  board 
next  before  the  regular  election  of  the  officers  whose  com- 
pensation is  to  be  fixed.     Sec.  39,  Chap.  34,  R.  S. 

The  records  of  the  board  introduced  in  evidence  show  that 
for  the  period  covered  by  the  warrants,  the  compensation  of 
Wren  was  fixed  at  $5  per  day  for  actual  service.  Could  ho 
legally  draw  anything  from  the  county  over  and  above  such 
fixed  compensation  for  the  performance  of  his  duties  as  a 
county  commissioner,  even  though  in  the  performance  of 
such  duties  personal  expense  was  incurred,  as  for  traveling  ex- 
penses in  visiting  county  institutions  ? 

Dillon  in  his  work  on  Municipal  Corporations,  Sec.  233,  says  : 
"It  is  a  well  settled  rule  that  a  person  accepting  a  public 
office,  with  a  fixed  salary,  is  bound  to  perform  the  duties  of 
the  office  for  the  salary.  He  can  not  legally  claim  additional 
compensation  for  the  discharge  of  these  duties  even  though 
the  salary  may  be  very  inadequate  remuneration  for  the  serv- 
ices. The  rule  is  important  totlie  public.  To  allow  changes 
and  additions  in  the  duties  properly  belonging,  or  which  may 
properly  be  attached  to  an  office    to  lay  the  foundation  for 
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extra  compensation,  would  introduce  intolerable  mischief. 
The  rule,  too,  should  be  rigidly  enforced.  The  statutes  of  the 
legislature,  and  the  ordinances  of  our  municipal  (•x)rporations, 
seldom  prescribe  with  much  detail  and  particularity  the  duties 
annexed  to  public  offices;  and  it  requires  but  little  ini^enuity 
to  run  nice  distinctions  between  what  duties  may,  and  what 
may  not,  be  considered  strictly  official;  and  if  these  distinctions 
are  much  favored  by  courts  of  justice,  it  may  lead  to  great 
abuse." 

The  law  imposes  on  the  county  board  the  duty  of  erecting, 
maintaining  and  managing  various  county  institutions,  such  as 
the  poorhouse,  insane  asylum,  etc.,  and  one  who  takes  the 
office  of  county  commissioner  is  bound  to  kuow  the  location 
of  these  institutions,  and  that  the  management  of  them  by  the 
board  of  which  ho  is  a  member  will  involve  personal  inspec- 
tion of  them  by  the  commissioners,  for  the  purpose  of  in- 
formation, to  the  end  that  the  action  of  the  board  may  be 
intelligent  and  discreet.  So  far  as  the  proper  discharge  of 
official  duty  in  the  management  of  county  affairs  and  county 
institutions  may  require  the  commissioner  to  travel  from  one 
part  of  the  county  to  another,  or  from  his  residence  in  one 
part  of  the  county  to  a  meeting  of  the  board  or  a  committee 
thereof  in  another  part  of  the  county,  such  acts,  whatever  the 
personal  expense  they  entail,  must  be  discharged  without 
other  recompense  than  is  fixed  by  law  for  the  j>erformance  of 
the  duties  of  the  office.  He  who  takes  the  office  takes  it  cum 
onere.  He  knows  that  the  duties  of  it  will  require  him  to 
travel  to  different  parts  of  the  county  and  he  agrees  to  assume 
those  duties  for  a  compensation  of  $5  per  day.  In  such  case 
the  number  of  days  of  actual  service  multiplied  by  five  must 
show  the  amount  of  salary  that  Ife  is  legally  entitled  to  receive 
for  a  given  period  of  the  term  of  office.  This  is  so^  for  the 
reason  that  the  county  board  in  fixing  the^salary  of  county 
commissioners  each  year,  determined  that  it  should  be  so. 
Doubtless  the  board  had  the  power  to  fix  the  salary  at  per 
diem  for  each  day's  service  and  such  mileage  or  other  ex- 
penses as  the  commissioner  necessarily  expended  in  the  dis- 
charge of  his  duties,  but  the  board  did  not  do  so,  as  appears  by 
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the  record.  It  fixed  the  salary  of  each  commissioner  "  at  $5 
per  day  for  actual  service."  The  compensation  bjeing  thus 
fixed  in  such  terms  by  the  board,  is  the  same  in  effect  as  if  the 
legislature  had  itself  fixed  it  by  statute,  for  the  board  only 
exercises  a  power  conferred  upon  it  by  the  legislature.  If  it 
had  been  so  fixed  by  statute  it  would  be  impossible  to  contend 
that  mileage  could  be  claimed  in  addition  to  the  per  diem 
named  by  the  law  as  compensation  for  the  personal  discharge 
of  the  duties  of  the  office.  This  exact  point  was  decided  by 
the  Supreme  Court  of  Pennsylvania  in  Albright  v.  The 
County  of  Bedford,  106  Pa.  St.  582.  There  the  statute  pro- 
vided  that  "  the  county  commissioners  of  Bedford  County  shall 
receive  out  of  the  county  treasury  the  sum  of  $2  for  each  and 
^very  day  necessarily  employed  by  them,  or  either  of  them, 
in  attending  to  the  duties  of  their  offices." 

The  contention  by  the  commissioners  was  that  they  were 
entitled  to  demand  from  the  county,  expenses  incurred  by  them 
in  traveling  around  the  county,  in  holding  appeals  in  several 
townships  and  in  visiting  and  examining  county  bridges.  The 
claim  included  railroad  fare,  hire  of  conveyances,  etc.  The 
court  in  denying  the  claim  said :  "  The  unmistakable  purpose  " 
(of  the  law)  "is  to  fix  the  entire  compensation  which  the  com- 
missioners can  draw  from  the  county  treasury.  Not  only  shall 
they  be  paid  by  the  day,  but  for  the  whole  time  they  are 
necessarily  employed  in  attending  to  the  duties  of  their  offices, 
they  shall  thus  be  paid.  There  is  no  provision  for  any  other 
or  different  pay;  no  allowance  for  mileage,  traveling  expenses 
or  boarding  bills  is  prescribed.  They  derive  their  powers  and 
authority  as  well  as  their  compensation  from  the  law.  They 
can  no  more  enlarge  the  one  than  the  other.  *  *  *  These 
are  matters  for  which  the  la\^  does  not  provide  and  for  which 
the  county  is  not  liable.  When  a  positive  law  clearly  pre- 
scribes the  manner  and  nature  of  the  compensation  to  be  paid 
to  a  public  officer,  the  directions  of  that  law  should  be  the  only 
rule  and  measure  of  the  officers'  claim  on  the  public  moneys." 
It  appears  from  the  records  of  the  county  board  that  in  the 
estimate  for  the  annual  appropriation  reported  to  the  county 
board  by  the  committee  on  finances,  the  per  diem  of  commis- 
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sioners  was  placed  at  $25,000  and  "miscellaneous  exjx^nses 
§25,000."  No  ligiit  is  thrown  on  the  question  bj  tlie  proof 
that  such  items  were  in  the  appropriation  bill.  Miscellaneous 
expenses  must  mean  expenses  of  the  countj,  not  personal 
expenses  of  the  commissioners. 

Counsel  for  appellee  argues  that^^z*  diem  is  one  thing  and 
allowances  for  expenses  another;  and  that  the  latter  are  to  be 
deteriilined  by  the  county  board  from  time  to  time  as  they 
might  arise.  It  is  true  the  necessary  expenses  for  fuel,  clerk 
hire,  stationery,  etc,  for  running  any  of  the  county  offices  or 
the  business  of  the  county  board,  are  under  the  control  of  the 
board  and  may  be  provided  for  from  time  to  time,  but  it  can 
not  be  contended  that  such  expenses  are  to  be  allowed  to 
individual  commissioners.  No  such  expenses  attend  the  per- 
formance of  their  personal  official  duties.  It  is  said  that 
appellee  testified  that  part  of  the  warrants  in  question  were 
made  up  of  allowances  for  mileage,  and  that  the  fact  that  the 
warrant  was  drawn  for  per  diem  would  not  prevent  proof 
that  it  contained  an  allowance  for  mileage.  It  may  be  if  the 
compensation  was  fixed  by  the  board  at  ajp^  diem  and  mile- 
age, that  it  might  be  shown  that  a  warrant  calling  for  per 
diem  also  included  mileage.  But  the  difficulty  is  that  there  is 
no  competent  evidence  that  the  county  ever  allowed  any  mile- 
age. For  the  warrant  to  contain  such  an  allowance  in  fact  is 
one  thing  and  for  it  to  legally  include  such  an  allowance  is 
quite  another. 

As  is  before  said  the  per  diem  was  the  compensation  fixed 
for  the  performance  of  the  duties  of  the  office  by  tlie  com- 
missioner. That  covered  all  duties  whether  their  perform- 
ance involved  personal  expense  in  traveling  or  not.  That 
compensation  could  not  be  increased  during  the  term  of  office, 
directly  by  a  larger  per  diem  or  indirectly  by  the  allowance 
of  mileage  or  other  personal  expenses.  If  conveyances  be- 
come necessary  for  the  transportation  of  the  county  board  or 
its  committees  in  the  discharge  of  board  functions,  they  con-, 
stitute  board  or  county  expenses,  and  are  not  incurred  by 
individual  commissioners,  nor  are  they  to  be  paid  to  them. 

It  must  be  concluded,  therefore,  that  the  warrants  which 
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were  paid  to  said  Wren  exceeded  tlie  amount  which  the  proof 
shows  could  be  lawfully  earned  by  him,  and  this  is  true  even 
if  per  diem  was  to  be  allowed  for  every  Sunday  and  legal 
holiday  that  occurred  during  the  period  covered  by  the  war- 
rants. 

Could  the  excess  of  what  could  be  earned  be  recovered 
back  after  having  been  paid,  in  an  action  by  the  county  ?  On 
this  question  it  is  contended  by  appellee  that  the  money  was 
paid  with  full  knowledfi:e  of  all  the  facts  and  circumstances, 
and  it  can  not  therefore  be  recovered  back.  That  would 
undoubtedly  be  the  rule  between  natural  pefsons  in  a  case  in 
which  no  fraud  was  perpetrated,  and  it  may  be  that  for  any 
amount  within  the  limit  of  what  could  possibly  be  legally 
earned,  the  settlement  and  payment  of  an  account  between  a 
public  corporation  and  an  individual  would  be  held  -prima 
fade  binding  and  to  be  opened  only  on  proof  of  fraud  or  mis- 
take. But  that  rule  could  operate  as  against  a  municipal  cor- 
poration, only  where  the  money  paid  was  within  the  limit  of 
the  amount  autliorized  to  be  paid  bylaw  in  any  event,  and  could 
not  be  extended  to  cases  where  the  amount  sought  to  be 
recovered  back  was  paid  in  excess  of  the  amount  which  could 
in  any  event  be  legally  found  due. 

An  officer  whose  salary  was  fixed  by  a  per  diem  for  actual 
service,  could  not  retain  against  the  municipality,  the  amount 
of  the  j)€T  diem  for  four  hundred  days' service  in  any  one 
year,  on  the  plea  that  it  had  been  paid  to  him  by  an  agent  of 
the  corporation  upon  knowledge  of  all  the  facts. 

No  agent  would  have  authority  to  bind  the  county  by  such 
a  payment,  or  to  estop  it  to  recover  back  money  so  paid  with- 
out authority  of  law.  One  who  deals  with  agents  of  a  munic- 
ipal corporation  is  bound  to  know  their  authority,  and  if  he 
receives  from  them  money  which  they  have  no  legal  authority 
to  pay,  it  may  be  recovered  back  in  an  action  by  the  munici- 
pality- Demarest  v.  Inhabitants  of  New  Barbadoes,  40  N.  J. 
"  L.  604;  Board  of  Commissioners  of  Marshall  County  v.  John- 
son, 26  K  E.  Eep.  821. 

In  Ellis  V.  Ward,  20  N.  E.  Eep.  671,  it  is  held  by  our 
Supreme  Court  that  a  fund  of  a  private  corporation  paid  by 
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the  directors  to  its  president  as  salary  when  there  was  no  by- 
law authorizinc^  payment  for  such  services  could  be  recovered 
back  by  the  corporation  or  its  receiver. 

We  hold,  therefore,  that  the  county  could  recover  back  any 
excess  of  compensation  over  and  above  what  could  legally  be 
due  to  appellee  which  the  evidence  showed  had  been  paid 
to  appellee,  and  that  the  same  was  a  proper  matter  of  set-off 
against  the  claim  on  the  warrant  on  which  suit  was  brought 
It  follows  that  the  court  erred  in  disregarding  the  claim  for 
the  excess  of  payment  and  directing  the  jury  to  find  a  verdict 
for  the  plaintiff  for  the  amount  claimed  by  him. 

There  were  certain  irregularities  as  to  the  entej'ing  of  the 
verdict  in  this  case.  In  fact,  as  the  bill  of  exceptions  shows 
no  verdict  was  ever  rendered  by  the  jury,  the  error  in  that 
regard  need  not  be  discussed,  as  it  is  very  unlikely  that  it  will 


occur  agam. 


Judgment  reversed  and  case  remanded. 


William  Douglas  Sloane 

V. 
RiNNAH  A.  AVeLLS. 

Sales — Ueal  Estate — Cancellation  of  Contracts 

1.  Where  a  vendor  files  a  bill  to  cancel  a  contract  to  purchase  certain 
real  estate,  by  the  terms  of  which  contract  payment  was  to  be  made  after 
an  abstract  of  title  had  been  furniflhed  and  found  satisfactory,  it  is  not  sntfi- 
cient  to  alleee  that  vendee  did  not  find  the  abstract  furnished  satisfactory, 
and  that  he,  the  vendor,  has  tendered  a  warranty  deed  and  the  earnest 
money,  which  has  been  declined. 

2.  It  does  not,  in  the  ca^e  presented,  from  such  allegation  appear  that 
the  vendee  oufifht  to  have  been  satisfied  with  the  abstract,  or  that,  in  tender- 
ing a  warranty  deed,  there  was  tendered  a  good  and  sufficient  title. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  H.  HoBTON,  Judge,  presiding. 
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Appellant  made  a  written  contract  of  sale  to  appellee  of 
certain  real  property.  One  thousand  dollars  was  paid  down; 
paj'nient  of  the  balance  was  to  be  made  in  thirty  days  after  an 
abstract  of  title  made  by  a  reputable  abstract  mater  had  been 
furnished  and  found  satisfactory,  and  upon  the  delivery  of  a 
good  and  sufficient  warranty  deed.  Appellee  was  not  satis- 
lied  with  the  abstract  furnished  and  so  notified  appellant. 
Api>ellaut  thereupon  tendered  a  warranty  deed;  this  being 
declined,  he  tendered  back  the  ?1,000  and  demanded  a  surren- 
der of  the  contract;  this  being  refused,  he  filed  his  bill  to 
cancel  the  contract,  it  having  been  placed  on  record. 

Messrs.  O.  H.  Remt  and  J.  B.  Mann,  for  appellant. 

Mr.  Matthew  P.  Brady,  for  appellee. 

Waterman,  P.  J.  The  bill  filed  in  this  case  allesres  that 
the  abstract  was  not  found  satisfactory  by  appellee;  it  does 
not  charge  that  the  abstract  was  such  an  one  as  ought  to  have 
been  regarded  as  satisfactory;  nor  does  it  set  forth  what  the 
abstract  contained,  so  that  the  court  could  determine  whether 
it  was  one  with  which  appellee  ought  to  have  been  satisfied. 
Nor  is  there  any  showing  that  it  is  not  within  the  power  of 
appellant  to  furnish  a  satisfactory  abstract.  Nor  is  there  any 
shpwing  that,  in  tendering  a  warranty  deed,  there  was  tendered 
d  good  and  sufficient  title. 

A  general  consideration  of  the  rights  of  vendors  under  con- 
tracts for  the  sale  of  real  property  will  be  found  in  Derickson  v. 
Chicago  pouth  Branch  Dock  Co.,  18  111.  App.  531.  The  case 
of  Hale  V.  Cravener,  128  111.  408,  is  decisive  of  this,  and  the 
decree  of  the  court  below  dismissing  the  bill  for  want  of 
equity  is  affirmed. 

Decree  affirmed. 
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The  Ehoades  &  Ramsey  Company 

V. 

Peter  Smith  and  Hannah  Smith. 

Creditors^  BilU — Fraudulent  Sale — Evidence, 

1.  The  purchaser  of  property  allpfifed  to  have  b^en  sold  in  fraud  of 
the  creditors  of  the  grantor  may  be  interrogated,  hfi  being  charged  with 
knowledge  of  such  fraudulent  intention,  as  to  his  financial  condition  and 
ability,  in  proceedings  instituted  by  such  creditors  to  set  aside  the  same. 

2.  If  8uch  purchaser  paid  for  the  property,  ho  Can  not  be  deprived  ot  it, 
unlcsF  he  took  it  with  knowledge  of  the  grantor's  fraudulent  intent,  or  with 
knowledge  of  such  facts  and  circumstances  as  would  put  him  on  notice  that 
such  grantor  was  conveying  the  property  for  the  purpose  of  hindering, 
delaying  or  defrauding  his  creditors. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  tlio  Circuit  Court  of  Cook  County;  the 
Hon.  LoREN  C.  Collins,  Judge,  presiding. 

Messrs.  Burke,  Hollbtt  &  Tinsman,  for  appellant 

Messrs.  Hanecy  &  Merrick,  for  appellees, 

MoRAN,  J.  Appellants  filed  their  creditor's  bill  against 
James  Riley  and  James  McDowell  and  the  appellees  alleging 
the  recovery  of  judgment  in  favor  of  appellants  for  somelhiug 
over  $4,000,  against  said  Kiley  and  McDowell,  on  an  indebted- 
ness owing  from  said  Eiley  and  McDowell  to  appellants,  and 
the  return  of  an  execution  nulla  bona.  The  bill  alleges 
among  other  things  that  after  said  indebtedness  from  Eiley 
and  McDowell  to  appellants  and  before  commencement  of 
the  action  in  which  judgment  was  rendered,  said  defendant, 
E-iley,  conveyed  to  one  Peter  Smith  by  warranty  deed  a  cer- 
tain lot  in  the  bill  described  for  the  alleged  consideration  of 
$2,500;  that  said  Eiley  was  at  the  time  of  said  conveyance 
the  owner  of  the  said  lot,  with  the  house  thereon,  and  that  the 
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conveyance  to  said  Smith  was  a  colorable  transaction  and  made 
for  the  purpose  of  hindering  and  delaying  appellants  in  the 
collection  of  their  said  dpbt;  that  said  conside-ration  was  not 
paid  by  said  Smith,  or  if  paid  was  not  paid  in  good  faith,  and 
that  said  Smith  did  not  receive  said  conveyance  for  any  debt 
justly  due  him  from  said  Riley,  but  by  arrangement  with  said 
Riley  said  property  was  so  transferred  by  said  Kiley  in  order 
to  keep  the  same  from  his  creditors,  and  that  at  the  time  of  the 
conveyance  by  said  Riley  he  was  insolvent  and  indebted  to 
appellants;  that  the  said  property  so  conveyed  was  worth 
abont  $5,000.  The  bill  prays  that  said  conveyance  should  be 
set  aside  and  declared  fraudulent  against  appellants,  and  said 
premises  sold  and  the  proceeds  applied  toward  the  payment 
of  said  judgment. 

On  the  hearing,  it  ap]-)eared  by  uncontradicted  testimony 
that  Riley,  just  before  he  executed  the  deed  to  Smith,  stated 
that  he  wanted  to  make  over  his  property  to  said  Smith,  so 
that  he  would  get  out  of  paying  his  debt  to  appellant;  tliat 
at  the  time  said  deed  was  drawn  and  signed  and  acknowledged 
by  said  Riley,  said  Smith  was  not  present;  that  Smith  was 
at  the  time  said  deed  was  made,  the  brother-in-law  of  said 
Riley;  that  Riley  continued  for  more  than  a  year  after  tl;ie 
making  of  the  deed,  to  rent  the  premises  and  collect  the  rent 
therefor  in  his  own  name,  and  that  he  also  continued  to  pay 
the  taxes  on  the  lot. 

All  these  circumstances  certainly  made  a  case  justifying 
the  inference  that  the  transfer  was  fraudulent  and  without 
consideration.  It  was  clearly  shown  to  be  fraudulent  on  the 
part  of  Riley,  and  if  Smith  did  not  pay  a  consideration  for  the 
deed  he  could  not  hold  the  property  against  a  creditor  of 
Riley.  When  Smith  was  called  to  the  stand  he  showed  that 
he  lived  in  a  house  which  he  had  purchased  for  $1,700.  He 
was  asked  if  that  house  was  paid  for,  but  that  question  his 
counsel  objected  to  and  the  court  sustained  the  objection. 
The  question  was  proper  and  shonld  have  been  allowed.  It 
was  competent  for  appellants  to  inquire  into  Smith's  financial 
condition  and  ability.  There  was  no  attempt  toshow  by  Smith 
that  he  in  fact  paid  for  the  lot  conveyed  to  him  by  Riley. 

VUL.  XLIII  26 
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His  counsel  contented  himself  with  asking  him  if  he  had  money 
to  paj  for  this  building  when  he  bought  it.  On  the  close  of 
complainant's  evidence  the  court  dismissed  the  bill  as  to  Smith 
and  wife  for  want  of  equity.  Thi^  was  error.  The  facta 
proved  by  complainant  required  a  decree  against  Smith  unless 
he  showed  that  he  actually  paid  for  the  property.  If  he  did 
actually  pay  for  the  property  he  could  not  bo  deprived  of  it 
unless  he  took  it  with  knowledge  of  Kiiey's  fraudulent  intent, 
or  with  knowledge  of  such  facts  and  circumstances  as  would 
put  him  on  notice  that  Eiley  was  conveying  the  property  for 
the  purpose  of  hindering,  delaying  or  defrauding  his  creditors. 
The  decree  dismissing  the  bill  must  be  reversed  and  the 
case  remanded  to  the  Circuit  Court,  with  directions  to  deny 
the  appellee's  motion  to  dismiss  the  bill  as  to  them,  and  to 
proceed  with  the  case  in  a  manner  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded. 


Jennie  A,  Gkant,  Executrix, 

V. 

Maby  E.  Odiorne. 

Admimsfration — Claim  for  Money  Withheld  by  Deceased — Agency — 
Fraud — Judgments  by  Confession, 

1.  Upon  the  presentation  of  a  claim  a^tnRt  an  estate  covering  moneys 
alleged  to  have  been  due  complainant  from  deceased,  his  financial  a>?ent» 
it  is  enough  to  prove  that  funds  of  the  former  came  into  the  hands  of  the 
latter;  the  estate  must  show  what  became  of  them.  The  complainant  is  not 
required  to  show  by  a  preponderance  of  the  evidence  that  neither  he  nor 
any  other  person  had  received  from  such  agent  or  another  the  amount  for 
which  claim  is  mude. 

2.  Where  such  funds  are  in  the  bands  of  such  agent  under  an  exprefls 
trust,  he  holding  them,  not  as  a  collecting  but  as  an  investing  agent,  the 
stiitute  of  limitations  will  not  begin  to  run  as  to  them  until  demand  is 
made  therefor,  or  be  places  himself  in  a  position  of  hostility  to  his  principal. 

3.  In  the  case  presented,  this  court  holds  that  the  evidence  tended  to 
show  a  fraudulent  concealment,  and  the  fact  being  that  the  fraud  was  not 
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diRCovered  until  after  the  dea^  of  the  agent,  that  the  statute  began  to  run 
only  from  its  discovery. 

4  The  statute  does  not  run  where  funds  are  intrusted  to  another  to 
invest,  and  the  evidence  does  not  show  that  he  ever  refused  to  act  as  an 
investing  agent,  nor  any  demand  upon  him  to  pay  ^^  anything  more  than 
the  interest  he  had  collected. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  tlie  Circuit  Court  of  Cook  County;  the  Hon. 
Geokge  Dbiggs,  Judge,  presiding. 

William  C.  Grant  in  his  lifetime  received,  loaned  and  col- 
lected certain  moneys  for  one  Thomas  Odiorne.  Odiorne 
lived  in  Massachusetts  and  transacted  his  business  with  Grant 
by  way  of  correspondence.  Thomas  Odiorne  died  in  1873,  his 
estate  being  administered  by  his  brother,  William  H.  Odiorne. 
The  interest  of  Thomas  Odiorne  having  passed  to  his  daugh- 
ters, they  continued  as  their  father  and  uncle  had,  to  corre- 
spond with  Mr.  Grant  concerning  the  loans  under  his  charge. 
Mr.  Grant  died  in  1887,  and  his  estate,  upon  request,  turned 
over  to  Miss  Odiorne  certain  securities,  but  not  the  amount 
which  she  had  come  to  believe  were  in  his  hands  belonging  to 
her.  She  therefore  filed  her  claim  in  the  Probate  Court  and 
obtained  an  allowance  against  his  estate,  from  which  his  execu- 
trix took  an  appeal;  the  case  being  retried  in  the  Circuit 
Court,  the  executrix  of  the  Grant  estate  has  appealed  to  this 
court  from  the  judgment  there  rendered. 

Messrs.  Lbboy  D.  Thoman  and  Louis  M.  Grant,  for 
appellant 

The  statute  of  limitations  will  prevent  the  claimant  from 
recovering  upon  any  of  the  disputed  items  in  this  cause,  for 
the  reason  that  Mr.  Grant  did  not  receive  and  hold  the  money 
under  an  express  and  continuing  trust.  Angell  on  Limitations, 
Sees.  166-178;  Lyon  v.  Marclay,  1  Watts  (Pa.),  275;  White 
v.  White,  1  Md.  Ch.  63;  Murray  v.  Coster,  20  Johnston 
(N.  T.),  576;  Finney  v.  Cochran,  1  Watts.  &  Serg.  (Pa.)  112; 
Quavle  V.  Guild,  91  111.  378;  Cagwin  v.  Ball,  2  Ilh  App. 
70;  Hayward  v.  Gunn,  82  111.  385;  Kane  v.  Bloodgood,  7 
Johnson  (N.  T.),  89,  113, 114. 
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Money  in  the  hands  of  a  collecting  agjent  or  attorney  con- 
stitutes only  a  resulting  or  constructive  trust,  against  which 
the  statute  of  limitations  will  begin  to  run  from  the  date  the 
said  funds  were  so  placed  in  his  possession,  or  came  under  his 
control.  Lillie  v.  Hoyt,  5  Hill  (N.  T.),  396;  University  v. 
Smith,  32  Wis.  687;  Ilayward  v.  Gunn,  supra;  Finney  v. 
Cochran,  supra;  Glenn  v.  Cuttle,  2  Grant's  Cases,  273;  Flem- 
ing V.  Culvert,  46  Pa.  498;  Douglas  v.  Corry,  46  O.  S.  349; 
Hart's  Appeal,  32  Conn.  5'JO;  Simms  v.  Breton,  3  Exch.  802; 
Baker  v.  Joseph,  16  Cal.  173;  Wood's  Limitations,  286,  418; 
Story's  Eq.  J  uris.,  Sec.  962. 

There  was  no  fraudulent  concealment  of  the  cause  of 
action.  Wood  v.  Carpenter,  101  IT.  S.  135;  Burke  v.  Smith,  16 
Wall.  401;  Evans  v.  Bacon,  99  Mass.  213;  Bartalott  v.  Bartalott, 
11  Bl.  App.  620;  Nudd  v.  Hambline,  8  Alien,  132;  Martin  v. 
Smith,  IDill.  85;  Stone  v.  Brown,  18  North  E.  Rep.  392; 
Canada  v.  Green,  8  Myl.  &  K.  722;  Cole  v.  McGlathy,  9  Me. 
131;  Farnum  v.  Brooks,  9  Pick.  212;  McKowanv.  Whitmore, 
31  Me.  443;  Bouse  v.  Southard,  39  Mo.  401;  Boyd  v.  Boyd,  27 
Ind.  429;  Stanley  v.  Stanton,  36  Ind.  445;  Wynne  v.  Cornel- 
ison,  52  Ind.  312;  Conner  v.  Goodman,  104  111.  365;  Beatty 
V.  Nickerson,  73  111.  605;  Angell  on  Limitations,  Sec.  187; 
Statutes  of  Illinois,  1874,  Sec  22. 

The  claimant  is  barred  by  laches.  School  Directors  v. 
School  Directors,  16  III.  App.  651;  Bartalott  v.  International 
Bank,  14  111.  App.  158;  Wachter  v.  Albee,  80  111.  47;  Canada 
V.  Green,  supra;  Campbell  v.  Boggs,  48  Pa.  524;  Blinn  v. 
Beman,  66  Pa.  185;  Martin  v.  Smith,  1  Dillon,  85;  Moore  v. 
Green,  19  How.  69;  Bonney  v.  Stoughton,  122  Bl.  536; 
Ehines  t.  Evans,  66  Pa.  192;  Mariot  v.  Hampton,  2  Smith's 
Leading  Cases,  400;  Milne  v.  Duncan,  6  B.  &  C.  671;  Kelly  v. 
Salari,  9  M.  <fe  W.  54;  3  Blackstone  Com.,  196;  4  Coke,  11  b; 
Chitty  on  Contracts,  10  Am.  Ed.,  694. 

Messrs.  Ball,  Wood  &  Oaklet,  for  appellee. 

The  so-called  Laroquo  claim  is  an  express  trust  to  which 
the  statute  of  limitations  has  no  application.  Donlin  v.  Brad* 
ley,  119  111.  412;    Jones  v.  Lloyd,  117  Bl.  697;   Michoud  v. 
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Girod,  4  How.  506;  Bacon  v.  Eives,  106  IT.  S.  99;  Brickener 
V.  Lightner's  Ex'r8,40  Pa.  199;  Albretch  v.  Wolf,  58  111.  186. 

Upon  Johnston's  claim  and  as  applicable  to  all  the  claims  wo 
cite  Vigus  v.  O'Bannon,  118  111.  334;  Fish  v.  Cleland,  33 
111.  238;  Greenman  v.  Greenman,  107  111.  404;  McDowell  v. 
Potter,  8  Pa.  St.  190;  Seymour  v.  Freer,  8  Wall.  202;  Hub- 
bard V.  TT.  S.  Mtge.  Co.,  14  111.  App.  40. 

Grant  occupied  a  position  of  trust  and  confidence  in  which 
he  was  bound  to  honestly  care  for  and  truly  report  about  the 
moneys  placed  in  his  hands;  and  having  appropriated  these 
moneys  and  made  false  statements  in  regard  to  them,  he  can 
not  set  up  laches  upon  the  part  of  his  principals  in  bar  of  the 
present  action.  No  time  runs  against  a  fraud.  Michoud  v. 
Girod,  4  How.  (II.  S.)  506;  Brickener  v.  Lightener's  Exrs.,  40 
Pa.  199;  Albretch  v.  Wolf,  58  111.  186;  Kent,  C.  J.,  in  Sands  v. 
Cod  wise,  4  John.  599;  1  Story's  Eq.  Jur.,  Sec.  323;  Jones  v. 
Lloyd,  117  111.  5^7;  Vigus  v.  O'Bannon,  118  111.  334;  Green- 
man V.  Greenman,  107  111.  404;  Fisher  v.  Tuller,  23  N.  E. 
Rep.  523  (Indiana). 

Upon  the  Hagarty  loan,  and  generally,  we  cite  Yigns  v. 
O'Bannon,  supra;  Michoud  v.  Girod,  supra;  Bacon  v.  Rives, 
supra;  Hardwicke  v.  Vernon,  14  Vesey,  505;  Fisher  v.  Tuller, 
23  K  E.  Rep.  523  (Indiana.) 

The  possession  of  the  agent  is  not  adverse  to  the  principal, 
and  as  between  them  there  is  no  limitation  of  time,  unless 
there  be  a  clear  repudiation  of  the  agency  brought  home  to 
the  knowledge  of  the  principal,  so  as  to  require  him  to  act  as 
upon  an  asserted  adverse  title.  And  the  burden  of  proving 
such  hostile  attitude  is  upon  the  agent.  2  Evans'  Pothiers  on 
Contracts,  126;  O'Halloran  v.  Fitzgerald,  71  111.  53;  Fox  v. 
Cash,  11  Pa.  St.  207;  Sims  v.  Smith,  11  Ga.  195;  Merrian  v. 
Hassam,  14  Allen,  522;  Baker  v.  Whiting,  3  Sumner,  466; 
Kane  v.  Bloodgood,  7  John.  Ch.  90;  Harrisburg  Bank  v. 
Foster,  8  Watts,  12;  Baker  v.  Dobyns,  4  Dana  (Ky.),  226; 
Seymour  v.  Freer,  8  Wallace,  202;  Hubbard  v.  U.  S.  Mortgage 
Co.,  14  111.  App.  40;  Hardwicke  v.  Vernon,  14  Vesey,  505; 
Fisher  v.  Tuller,  23  N.  E.  Rep.  523  (Ind.);  1  Story's  Eq.  Jur., 
Sec.  323;  Jones  v.  Lloyd,  117  111.  597. 
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Tbe  statute  of  limitations  does  not  begin  to  run  in  cases  like 
the  present  one  until  after  explicit  demand  is  made  by  the 
principal,  or  the  agent  has  unequivocally  placed  himself,  to 
the  full  knowledge  of  the  principal,  in  a  hostile  attitude. 
This  is  the  rule  both  at  law  and  in  equity.  Firet  Mass.  T.  C. 
V.  Field,  3  Mass.  201;  Henry  Co.  v.  Winnebago  Company,  52 
111.  299;  Kelly  v.  Donlin,  70  111.  378;  Findley  v.  Stewart,  46 
Iowa,  654;  Kilbourne  v.  Sutherland,  130  U.  S.  505,  518; 
Sherwood  v.  Sutton,  5  Mason,  143;  Persons  v.  Jones,  12  Geo. 
371;  Albretch  v.  Wolf,  58  111.  186;  Cowper  v.  Godmond,  9 
Bing.  748;  O'Halloran  v.  Fitzgerald,  71  III.  63;  Sands  v.  Cod- 
wise,  4  John.  599;  Zeller's  Lessee  v.  Eckert,  4  How.  295; 
Whitehead  v.  Lord,  11  English  L,  &  Eq.  587;  MoflFat  v. 
Buchanan,  11  Humph.  369. 

The  statute  of  limitations  would  not  commence  to  run  until 
the  claimant  actually  discovered  the  fraud  and  indirection 
practiced  upon  her  by  Mr.  Grant.  The  claim  filed  in  this 
cause,  and  from  which  the  estate  has  appealed,  shows  that  the 
claimant  did  not  discover  such  fraud  until  after  the  death  of 
Mr.  Grant.  The  burden  of  showing  when  the  fraud  was  dis- 
covered by  her  is  upon  the  estate.  The  court  will  not  assume 
such  a  discovery  in  order  to  start  the  running  of  the  statute. 
Undue  concealment  of  necessary  facts  by  one  occupying  a 
relation  of  confidence  is  such  fraud  as  will  prevent  the  run- 
ning of  the  statute.  McDowell  v.  Potter,  8  Pa.  St  189; 
Kilbourn  v.  Sutherland,  130  U.  S.  505,  518;  Bacon  v.  Rives, 
106  U.  S.  99;  Kane  v.  Bloodgood,  7  John.  Ch.  122;  Walden 
V.  Karr,  88  111.  49;  Greenman  v.  Greonman,  107  111.  404; 
Albretch  v.  Wolf,  58  111.  186;  Fish  v.  Cleland,  33  111.  238; 
Findley  v.  Stewart,  46  Iowa,  355. 

Grant's  estate  is  liable  to  the  claimant  for  all  sums  for  which 
Grant  would  have  been  liable  were  he  still  living  and  this 
action  was  against  him.  Gillett  v.  Hickling,  16  111.  App.  392; 
Lewin  on  Trusts,  901;  Farrelly  v.  Ladd,  12  Allen,  127;  Doyle 
V.  Murphy,  22  111.  502;  Allen  v.  Eussell,  78  Ky.  105,  112; 
Perry  on  Trusts,  Sec.  38;  Bishop  v.  Knight,  1  P,  Wms.  406. 

Upon  all  moneys  of  the  claimant  that  the  court  finds  Grant 
converted  to  his  own  use,  interest  should  be  computed  at  six 
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per  cent  with  .annual  rests.  2  Story  Eq.  Jui\,  Sec.  1277; 
Hardwicke  v.  Vernon,  14  Vesey,  505;  Ogden  v.  Larrabee,  57 
111.  389;  Asay  v.  Allen,  124  111.  391. 

Watbrmak,  p.  J.  It  wonld  serve  no  nsef  nl  purpose  to 
enter  upon  a  review  of  the  evidence  in  this  case.  It  is  sujBS- 
cient  to  say  that  not  only  have  two  tribunals  found  that  Grant 
withheld  from  the  claimant  ,and  those  under  whom  she  claims 
moneys  and  information  which  belonged  to  them,  but  that  in 
the  opinion  of  this  court  the  evidence  justifies  such  conclu- 
sion. 

The  principal  contentions  of  appellant  are  that,  before  the 
claimant  can  recover,  she  must  show  by  a  preponderance 
of  the  evidence  that  neither  she  nor  any  other  .person  justly 
entitled  thereto  has  received  from  Mr.  Grant  or  any  other 
person  the  several  amounts  for  which  judgment  is  asked; 
and  that  the  said  Grant,  as  to  all  moneys  received  by  him 
from  persons  to  whom  he  had  loaned  the  same,  or  on  account 
of  the  sale  of  securities,  was  a  mere  collecting  agent,  and  that 
there  has  been  as  to  such  funds  inexcusable  laches;  that  the 
statute  of  limitations  began  to  run  as  soon  as  these  funds 
were  secured,  and  its  bar  is  now  complete. 

As  to  the  first  proposition,  we  need  only  say  that  it  was 
sufficient  for  the  claimant  to  show  that  money  belonging  to 
her  came  into  the  hands  of  Grant;  it  was  then  for  the  estate 
to  show  what  had  become  of  it.  The  presumption  of  good 
faith  upon  his  part  is  not  sufficient  to  overcome  the  presump- 
tion that  a  state  of  affairs  once  existing  is  presumed  to  have 
continued.  To  the  defense  of  laches  interposed,  insisting 
upon  the  statute  of  limitations,  the  reply  is  made,  first,  that 
as  to  a  portion  of  the  funds  in  the  hands  of  Grant  there  was 
an  express  trust;  that  he  did  not  hold  or  receive  the  funds  as 
a  mere  collecting  but  rather  as  an  investing  agent,  and  that 
consequently  the  statute  would  not  begin  to  nm  until  demand 
was  made  upon  him  or  he  placed  himself  in  a  position  of  hos- 
tility to  his  principal.  • 

Second,  that  there  was  upon  his  part  a  fraudulent  conceal- 
ment of  the  facts,  and  that  the  real  condition  of  affairs,  or 
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rather  the  fraud  practiced  by  him,  was  not  diecovered  until 
after  his  death,  and  only  from  its  discovery  did  the  statute 
begin  to  run.  As  to  these  replies,  in  so  far  as  they  depend 
upon  questions  of  fact,  the  finding  of  the  court  below  was 
against  the  appellant;  and  we  see  no  sufficient  reason  for 
interfering  with  its  conclusion.  That  there  was  evidence 
tending  to  show  a  fraudulent  concealment  upon  his  part  can 
not  be  disputed,  and  that  the  statute  of  limitations  does  not 
begin  to  run  until  notice  of  the  fraud  is  had,  is  too  well  estab- 
lished to  require  the  citation  of  authorities. 

If  the  Odiornes  were  not  as  suspicious  as  they  might  have 
been  concerning  the  "La  Eocque"  loan  and  the  "item  of 
$1,368.80,'*  and  consequently  did  not  search  the  records,  and 
sooner  discover  the  fraud  practiced  upon  them,  it  must  be 
borne  in  mind  that  they  were  relying  upon  a  trusted  attorney 
and  agent,  and  that  he  abused  their  confidence.  The  case  of 
Vigus  V.  O'Bannon,  118  111.  334,  is  instructive  upon  this  point. 

The  funds  were  originally  intrusted  to  Mr.  Grant  to  invest 
The  desire  of  his  principal  to  keep  the  money  loaned,  and  to 
receive  only  the  interest  thereon,  was  apparent,  and  there  is 
an  utter  failure  to  show  either  that  he  ever  declined  longer 
to  act  as  an  investing  agent,  or  any  demand  upon  him  to  pay 
over  anything  more  than  the  interest  lie  had  collected. 

In  such  case  the  statute  does  not  run  at  law,  and  in  a  court 
of  equity  there  can  not  be  said  to  be  laches.  Albretch  v. 
Wolf,  58  111.  186;  Hubbard  v.  U.  S.  Mortgage  Co.,  14  111.  App. 
40;  Seymour  v.  Freer,  8  Wall.  202;  McDonell  v.  Potter,  8 
Pa.  State,  189. 

As  to  these  funds,  so  far  as  his  principals  knew,  Grant  never 
occupied  a  position  hostile  to  their  interests.  He  gave  them 
to  understand  that  his  possession  and  custody  of  these  funds 
was  theirs. 

It  is  urged  that  evidence  as  to  the  Johnston  and  Haggerty 
loans  was  improperly  admitted  because  a  confession  of  judg- 
ment had  been  made  upon  those  claims.  The  offer  to  confess 
judgment  was  not  for  as  large  amount  as  appellee  insisted  was 
due  upon  those  matters,  and  consequently  whatever  went  to 
show  the  sum  actually  due  thereon  was  admissible.     It  is  also 
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urged  that  a  judgment  by  confession  for  $2,305,  should  have 
been  deducted  from  the  amount  found  to  be  due  by  the  court, 
and  judgment  entered  only  for  the  balance.  The  judgment 
in  this  cause  was  entered  on  the  10th  day  of  January,  1S91,  and 
a  record  of  the  cause,  including  a  bill  of  exceptions,  was  made 
and  certified  by  the  clerk  of  the  Circuit  Court  to  be  "  true, 
perfect  and  complete,"  March  3,  189L  By  certificates  of  the 
clerk  of  the  Circuit  Court,  made  March  31,  1891,  it  appears 
that  the  estate  of  William  C.  Grant,  by  order  of  court  made 
March  24,  1891,  filed  nunc  pro  tunc  as  of  July  8,  1890,  a 
confession  of  judgment  on  the  '*  so  called "  Johnston  and 
Haggerty  loan  for  $2,306,  and  that  oh  the  28th  of  March,  1891, 
judgment  nunc  pro  tunc  as  of  July  8,  1890,  was  entered  upon 
such  confession  for  $2,305.  The  term  of  the  Circuit  Court  at 
which  the  judgment  for  $10,724.35,  now  under  consideration, 
was  rendered,  expired  January  17,  1891;  thereafter  the  court 
could  not  change  or  vary  that  judgment.  The  judgment  of 
the  December,  1890,  term  can  not  be  invalidated  by  a  confes- 
sion made  by  appellant  and  judgment  at  its  instance  entered 
at  the  ensuing  March  term,  although  the  order  declares  it  to 
be  nunc  pro  tunc  as  of  July  8,  1890.  Not  only  had  the 
December  term,  1890,  at  which  the  judgment  in  this  cause  was 
entered,  passed,  but  appellant  had  been  allowed  an  appeal 
therefrom,  and  had  perfected  the  same,  February  9,1891,  nearly 
fifty  days  prior  to  the  entry  of  the  nunc  pro  tu?ic  judgment 
of  March  28th. 

From  some  remarks  of  counsel  appearing  on  the  bill  of 
exceptions,  it  would  appear  that  counsel  for  appellant  had 
during  the  trial  of  the  cause  stated  that  he  would  confess 
judgment  on  the  Johnston  and  Haggerty  loans,  but  no  confes- 
sion was  made  or  judgment  thereon  entered  until  March,  1891. 
It  does  not  appear  that  appellee  is  endeavoring  to  enforce  both 
judgments;  if  that  entered  March  28,  1891,  is  for  a  portion  of 
the  same  cause  for  which  the  judgment  of  January  10, 1891, 
was  rendered,  appellant  should  apply  to  the  proper  tribunal, 
and  in  the  proper  manner,  for  relief  from  the  consequences  of 
her  own  acts. 

Upon  the  consideration  of  the  whole  record  we  are  satisfied 
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with  the  tiiiding  and  judgmcDt  of  the  court  below,  and  it  is 
affirmed. 

JudymerUi  affirmed. 


A.  S.  Berkowsky  and  Daniel  Sable 

43    410  V- 

60    232 

^  Frank  Sable. 


Meehamc*8  Liens — Sees,  29,  30  and  31 — Employe  of  Suh-eontraefor, 

1.  Sec.  29  of  the  Mechanics'  Lien  Act  does  not  extend  the  right  to  a  lien 
to  an  employe,  or  sub -contractor  of  a  sub-contractor. 

2.  A  party's  rights  must  be  governed  by  the  law  in  force  when  his  cause 
of  action  accrued. 

3.  One  who  has  no  right  to  a  lien  can  not  maintain  an  action  at  law  to 
obtain  a  personal  judgment  under  the  terms  of  Sec.  87  of  the  Mechanics'* 
Lien  Act. 

[Opinion  filed  December  7,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Theodoee  Brentano,  Judge,  presidinpj. 

Mr.  M.  D.  Brown,  for  appellant  Berkowski. 

Mr.  Charles  Wkrno,  for  appellee. 

MoRAN,  J.  Appellee,  who  was  the  employe  of  a  sub-con- 
tractor, brought  this  action  against  the  owner  and  said  sub- 
contractor to  recover  wages  due  him  for  labor  on  a  certain 
building  being  erected  by  said  owner.  Appellee  served  on 
the  said  owner  the  notice  required  by  Sec.  30  of  the  Mechanics' 
Lien  Act.  The  case  was  appealed  from  a  justice  to  the  Supe- 
rior Court,  and  on  a  trial  in  said  court  a  judgment  was  rendered 
against  appellants  and  in  favor  of  appellee  for  $62.  This  was 
clearly  erroneous.  Sec.  29  of  the  Mechanics'  Lien  Act  does 
not  extend  the  right  to  a  lien,  to  an  employe  or  Rub-con tractor 
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of  a  sub-contractor.  Tin's  has  been  -repeatedly  determined  by 
the  Supreme  Court.  Rothgerber  v.  Dupny,  64  111.  452; 
Ahern  v.  Evans,  66  111.  125;  Newhall  v.  Kastens,  70  111.  156; 
The  Smith  Bridge  Co.  v.  The  L.  N.  A.  &  St  L.  By.  Co.,  72 
111.506. 

One  who  has  no  right  to  a  lien  can  not  maintain  an  action 
at  law  to  obtain  a  personal  judgment  under  the  terms  of  Sec. 
37  of  the  Lien  Act. 

In  construing  the  law  the  Shpreme  Court  in  Rothgerber 
V.  Dupuy,  gave  as  one  of  the  reasons  why  Sec.  29  did  not  give 
a  lien  to  an  employe  of  a  sub-contractor,  that  the  section  did 
not  give  the  owner  the  power  to  compel  a  snb-contractor  to 
give  him  an  account  of  the  number  of  persons  in  his  employ  ^ 
with  the  I'ate  of  wages,  etc.,  as  it  did  the  contractor. 

Counsel  for  appellee  contends  that  said  section  is  now  to 
have  a  different  construction,  because  the  law  as  it  now  stands 
compels  the  sub-contractor  to  furnish  to  the  contractor  a  state- 
ment of  the  persons  in  his  employ.  We  are  not  called  upon 
by  this  contention  to  consider  what,  if  any,  effect  the  amend- 
ments to  the  lien  act  have  on  the  rights  of  employes  of  sub- 
contractors. 

The  work  for  which  appellee  claims  to  recover  was  done  in 
the  summer  of  1890,  and  this  action  was  commenced  before 
the  justice  in  September,  1890. 

The  amendment  to  the  lien  law  requiring  sub-contractors  to 
farnish  a  statement  went  in  force  July  1,  1891.  Appellee's 
rights  must  be  governed  by  the  law  in  force  when  his  cause 
of  action  accrued. 

Tlie  judgment  is  erroneous  and  must  be  reversed. 

Judgment  reversed. 


M,  Doran  and   E.  R  Smith 

V. 

John  R.  Hodson,  Assignee. 

Assignments — Duty  of  Assignee — Proceeds  of  Consignment  to  Person 
Subsequently  Insolvent — Recovery  of— Jurisdiction  of  County  Court, 


43    411 
43    512 
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1.  Ordinary  diligence  on  the  piirt  of  the  asnignee  of  an  in^olTent,  re- 
quires that  he  should  avail  himnelf  of  sources  of  knowledge  easily  open  to 
him.  to  learn  upon  what  account  money  is  paid  to  or  required  of  him  in 
his  character  of  assignee. 

2.  If  an  assignee  obtains  ex  parte  orders  of  a  County  Ck)urt  upon  an 
assumed  ntate  of  facts,  which  be  knows,  or  ought  to  know,  does  not  exist,  he 
should  not'be  protected  by  them  ngaiuRt  just  claims. 

3.  It  is  within  the  jnrisdiction  of  the  County  Court  to  hold  the  assignee 
to  account  for  everything  that  comes  to  his  hands  by  virtue  of  his  position, 
and  direct  the  disposition  thereof,  and  require  him  to  surrender  to  the 
rightful  owner  what  in  his  hands  are  not  assets  of  the  estate,  and  having 
such  jurisdiction,  the  rightful  owner  can  not  go  to  any  other  court  for 
remedv. 

4.  Upon  a  petition  to  a  County  Court  for  an  order  on  the  a^ignee  of  an 
insolvent,  to  pay  over  the  proceeds  of  certain  goods  sold  by  said  insolvent 
previous  to  its  assignment,  this  court  holds  that  such  proceeds  were  not 
assets  of  the  estate,  and  that  the  court  erred  in  not  making  the  order 
prayed  for. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  County  Court  of  Cook  County;  tlie  Hon. 
Frank  Scales,  Judge,  presiding. 

Messrs.  Abneb  Smith  and  James  M.  Cleaver,  for  appellants. 

Messrs.  Bisbee,  Kern  &  Eeed,  for  appellee. 

Gary,  J.  Tlie  appellee  is  assignee  in  insolvency  of  the  P. 
McGnrn  Company,  which  had  done  a  commission  business  in 
Chicago.  The  appellants  sent  a  carload  of  bran  to  the  com- 
pany to  be  sold  on  commission,  and  the  company  sold  it 
December  2,  1890,  to  LaFrance  &  Cars  tens.  They  gave  to 
one  Johnson,  a  salesman  of  the  company,  after  the  assignment, 
a  check,  $128.28,  for  the  bran. 

The  assignment  was  filed  in  the  County  Court  December 
12,  1890,  but  Johnson  held  the  check  for  some  time,  owing 
probably  to  steps  pending  to  remove  the  first  assignee  and 
appoint  the  appellee,  and  the  check  was  not  delivered  to  the 
appellee  until  January,  1891.  He  was  not  then  informed,  nor 
did  he  inquire  on  what  account  the  money  came,  but  the 
books  of  the  company  as  well  as  inquiry  of  Johnson  would 
have  informed  him  if  he  had  sought  the  information. 
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Ordinary  diligence  by  the  assignee  of  an  insolvent  would 
seem  to  require  that  he  should  avail  himself  of  sources  of 
knowledge  easily  open  to  him,  to  learn  upon  what  account 
money  is  paid  to  or  required  of  him  in  his  character  of  as- 
signee. The  general  doctrine  as  to  notice  of  the  rights  or  inter- 
ests of  others,  is,  that  a  party  is  treated  as  having  knowledge 
of  what  he  would  have  learned  by  inquiry,  when  the  circum- 
stances are  such  as  to  make  it  his  duty  and  direct  him  where  to 
inquire.  The  cases  to  that  effect  are  so  numerous  in  this 
State,  and  so  easily  found  in  the  digests,  that  we  need  not  cite 
any  of  them. 

March  4,  1891,  the  appellants  filed  in  the  County  Court  a 
petition  for  an  order  on  the  appellee  to  pay  the  proceeds  of 
the  bran  to  them.  It  was  admitted  by  the  appellants  that 
before  the  appellee  had,  in  fact,  notice  of  the  claim  of  the 
appellants,  he  had,  under  the  orders  of  the  County  Court,  paid 
out,  or  incurred  liability  for,  expenses  that  exceeded  all  the 
money  in  his  hands  as  assignee. 

Whatever  may  be  the  rule  as  to  protection  of  an  assignee 
by  the  ex  parte  orders  of  the  County  Court,  if  the  assignee 
obtains  such  orders  upon  an  assumed  state  of  facts,  which  the 
assignee  knows  or  ought  to  know  is  not  true,  he  ought  not  to 
be  protected  by  them  against  just  claims.  Tliere  is  nothing 
in  the  record  tending  to  show  that  the  assignee  gave  the 
court  any  information  about  this  check,  or  what  funds  he  had 
or  whence  they  were  derived.  The  proceeds  of  the  bran 
belonged  to  the  appellants  before,  and  when  they  came  to  the 
possession  of  the  assignee  were  not  assets  of  the  estate;  and 
the  court  should,  as  the  case  stands  upon  this  record,  have 
made  the  order  prayed  for.  It  is  within  the  jurisdiction  of 
the  County  Court  to  hold  the  assignee  to  account  for  every- 
thing that  comes  to  his  hands  by  virtue  of  his  position,  and 
direct  the  disposition  thereof,  and  of  necessity  to  require  him 
to  surrender  to  the  rightful  owner  what  thus  in  his  hands 
is  not  assets  of  the  estate.  Because  it  has  this  jurisdiction, 
such  rightful  owner  cannot  go  to  any  other  court  for  remedy. 
Hanchett  v.  Waterbury,  115  111.  220;  Field  v.  Eidgely,  116 
111.  424 
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We  will  not  give  specific  directions  in  i-enmndiDg  the  case. 
Whetlier  tbe  company  was  entitled  to  any  set-off,  or  upon 
what  representations  the  County  Court  made  the  orders  of 
which  the  appellee  claims  the  benefit,  the  record  does  not 
sliow,  and  therefore  the  case  is  remanded  only  for  farther 
proceedings  not  inconsistent  with  this  opinion. 

Heversed  and  remanded, 

43  414 

48  518|  ■ 

43  414 
46  443 

43  4J4 

^  ^  Third  Swedish  Methodist  Episcopal  Church 

ET   AL. 
V. 

O.  D.  Wetherell,  Assignee. 

Insolvency — Set-off-^ Jurisdiction  qf  County  Courts* 

■ 

1.  A  court  of  equity  in  cases  of  insolvency  will  reprard  the  real  parties 
in  interest,  and  allow  a  set-off  of  demands  in  reality  mutaal. 

2.  All  the  original  jurisdiction  that  belones  in  ordinary  cases  to  all 
courts,  belongs  to  and  may  be  exercised  by  the  County  Courts  in  adminis- 
tering the  assets  in  the  possession  of  an  assignee  of  an  insolvent. 

3.  At  law  the  right  of  set-off  has  been  greatly  extended  of  late  years  in 
this  State. 

4.  Upon  a  petition  that  an  amount  in  an  insolvent  bank  be  set  off 
against  an  indebtedness  due  thereto,  this  court  holds,  in  view  of  the  evi* 
dencet  that  the  order  denying  the  petition  can  not  stand. 

[Opinion  filed  December  7, 1891.] 

Appical  from  the  County  Conrt  of  Cook  County;  the  Hon. 
Fkank  Scales,  Judge,  presiding. 

Messrs.  Blajnkk  &  Chytraus,  for  appellants. 

Mr.  E.  L.  Barber,  for  appellee. 

Gary,  J.  April  4,  1890,  M.  T.  Roberts  was  conducting  a 
banking  business  in  the  namd  of  M.  T.  lioberts  &  Co.  as  the 
Thirty-first  Street  Bank. 
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He  was  applied  to  by  the  trustees  of  the  church  for  a  loan 
of  $2,000  for  the  church,  to  secure  which  they  wished  to 
give  him  a  mortgage  on  tlie  church,  but  he  preferred  a  note 
of  the  individuals.     Thev  executed  a  note  as  follows : 

"Thirty-first  Street  Bank, 
Cor.  31st  Street  and  Michigan  Ave. 
$575.  Chicago,  III.,  April  4,  1890. 

On  or  before  one  year  after  date  we  jointly  and  severally 
promise  to  pay  to  the  order  of  M.  T.  Koberts  &  Co.,  at  their 
Thirt3'-first  Street  Bank,  five  hundred  aiid  seventy-five  dol- 
lars for  value  received,  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  after  due  and  until  paid  and  $100 
additional  as  attorney's  fees.  Provided,  however,  that  if  this 
note  is  paid  without  suit  or  judgment  no  attorney's  fees  are 
to  be  paid. 

(Here  follows  a  power  of  attorney  to  confess  judgment  on 
said  note.) 

(Signed)    B.  Swbnson, 

Chas.  F.  Peterson, 
C.  Skirstrom, 

S.  BURKMAN, 

John  A.  Enmark, 
Trustees  of  3d  S.  M.  E.  Ch.,  Chicago. 
(Endorsed.) 

For  value  received  we  guarantee  the  payment  of  within 
note  at  maturity  or  any  time  thereafter,  with  interest  at  eight 
per  cent  per  annum  until  paid,  and  agree  to  pay  all  costs  or 
expenses  paid  or  incurred  in  collecting  the  same; 

(Signed)     B.  Swenson, 

Chas.  F.  Peterson, 
C.  Skirstrom, 

S.    BuRKMAN, 

J.  A.  Enmark." 
Koberts  told  the  trustees  that  they  could  reduce  the  note 
as  fast  as  they  collected  from  the  church.  Svvenson,  appellant 
with  the  church,  was  treasurer  of  it,  and  the  money  loaned 
was  immediately  put  to  his  credit  in  the  bank,  in  the  same 
account   with  his  own  funds.     Koberts  failed  with  $250.20 
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in  his  tank  to  the  credit  of  Swenson,  the  odd  twenty  cents 
being  Svvenson's  money,  and  the  dollars  being  money  of  the 
church,  and  with  $575  unpaid  upon  the  note.  The  appellee  is 
the  assignee  of  Koberts,  administering  his  assets  under  the 
direction  of  the  County  Court 

The  church  and  Swenson  filed  a  petition  that  the  $250  be 
set  off  against  the  $575,  oSfering  to  pay  the  difference.  From 
the  refusal  of  the  County  Court  to  make  the  set-off  this 
appeal  is  prosecuted.  This  state  of  facts  shows  that  in  good 
conscience  the  church  is  the  ultimate  and  real  debtor  to  the 
bank  for  the  $575  and  creditor  of  the  bank  for  the  $250,  speaking 
for  convenience  of  the  bank  instead  of  Roberts.  That  is, 
through  Swenson,  who  must  account  to  the  church,  the  $250 
in  the  bank  ought  to  come  to  the  churchj  and  through  the 
trustees  the  $575  they  owe  the  bank,  the  church  ought  to  pay. 
The  fairness  and  justice  then  of  one  sum  being  applied  to  the 
reduction  of  the  other  are  so  apparent  that  they  can  not  be 
made  clearer.  "A  court  of  equity,  incases  of  insolvency,  will 
regard  the  real  parties  in  interest,  and  allow  a  set-off  of 
demands  in  reality  mutual.''  Hughes  v.  Trahern,  64  111.  48. 
And  all  the  original  jurisdiction  that  belongs  in  ordinary  cases 
to  all  courts  belongs  to,  and  may  be  exercised  by  the  County 
Courts  in  administering  the  assets  in  the  possession  of  an 
assignee  of  an  insolvent.  See  cases  cited  at  bottom  of  page 
217  in  Ide  v.  Sayer,  30  111.  App.  210. 

Even  at  law  the  right  of  set-off  has  been  greatly  extended 
of  late  years  in  this  State.  See  cases  cited  in  Graff  v.  Kahn, 
18  111.  App.  485 

The  order  of  the  County  Court  denying  the  set-off  is 
reversed,  and  the  case  remanded  to  that  court  with  directions 
to  allow  it 

Reversed  and  remanded. 
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City  of  Chicago 

v.. 
William  N.  Edson. 

Master  and  Servant — Negligence  of  Master — Falling  Window— Evi- 
dence— Instructions — Practice, 

1.  Error  without  injury  is  no  ground  for  reversal. 

2.  An  instruction  trenching  upon  the  province  of  the  jury,  either  by 
direct  or  implied  assumptions  of  fact,  or  by  describing  what  particular  acts 
constitute  care,  or  its  reverse,  should  not  be  given. 

3.  The  presumption  in  a  personal  injury  case  is  that  the  servant  injured 
knew  nothing  of  the  dangers  of  the  premises  in  which  he  was  employed,  in 
the  absence  of  proof  to  the  contrary. 

4.  A  i^arty  is  not  ordinarily  entitled  to  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  unless  he  shows  that  the  same  is  material  and  of 
a  controlling  and  conclusive  character. 

5.  It  seems  that  upon  a  motion  for  a  new  trials  affidavits  being  filed, 
counter  athdcivits  should  not  be  received. 

6.  Where  no  objection  is  made  to  evidence  when  offered,  an  objection 
touching  the  same  can  not  be  considered  upon  appeal. 

7.  Under  the  allegation  of  expenses,  proof  of  liabilities  incurred  is  admis- 
sible. 

8.  Although  the  plaintiff  in  a  personal  injury  case  is  working,  when 
injured,  for  a  given  salary,  in  estimating  his  pecuniary  loss,  evidence  of  his 
capacity  to  earn  more  money  in  another  employment  for  which  he  was 
fitted,  is  competent 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Superior  Conrt  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Jacob  J.  Kebn^  City  Attoniey,  and  E.  S.  Bottum, 
for  appellant. 

.  Messrs.  W.  S.  Johnson  and  H.  H.  Martin,  for  appellee. 

Gaey,  J.    This  is  an  action  for  negligence  by  the  appellee 
against  the  city,  in  which  he  recovered. 

Vol  XLIII    St 


43    4171 
78    151 


418  Appellate  Courts  op  Illinois. 

Vol.  43.]  City  of  Chicajro  v.  Edson. 

« 

The  city  asked  thirteen  instructions,  assigned  twenty-six 
reasons  for  a"  new  trial,  and  assigns  twenty-one  errors  here. 
Snch  a  mass  of  matter  beclouds  a  case.  Harding  v.  Sandy, 
43  111.  App.  The  appellee  worked  for  the  city  as  a  fireman  in 
the  boiler  room  in  the  city  hall,  for  $60  per  month.  He  was 
less  than  forty  years  of  age,  and  had  been  a  locomotive  engi- 
neer for  eleven  years,  at  which  employment  he  could  earn 
much  higher  wages.  He  has  snflfered  a  great  deal  of  pain,  and 
is  helpless  for  the  remainder  of,  probably  a  very  short  residue 
of  life.  The  jury  assessed  the  damages  at  $25,000;  the  court 
required  a  remittitur  of  $9,000,  and  entered  judgment  for 
$16,000.  The  damages  for  which  judgment  was  entered  can 
not  be  said  to  be  excessive  (C.  &  E.  1.  R.  R.  Co.  v.  Holland, 
18  111.  App.  418;  C.  &  A.  R.  R.  Co.  v.  Fisher,  38  111.  App. 
33);  and  if  $25,000  was  too  much,  the  remittitur  removes  the 
objection.     Tillage  of  Evanston  v.  Fitzgerald,  37  111.  App.  86. 

In  the  boiler  room  were  four  windows.  Through  three  of 
them,  some  time  before  the  accident  to  the  appellee,  flues  to 
the  boilers  had  been  put  out  and  taken  in,  and  it  seems  that 
the  frames  of  those  windows  were  thereby  loosened  and  they 
were  taken  out  altogether.  Then  from  the  23d  to  the  27th 
of  January,  1890,  forty-four  flues,  weighing  from  eighty  to  one 
hundred  pounds  each,  were  put  out  and  taken  in  through  the 
other  window. 

That  window  was  nine  feet  high,  five  feet  seven  inches 
wide,  the  bottom  ten  feet  six  inches  from  the  floor,  the  frame 
of  hard  wood;  the  top  and  one  side  of  the  frame. weighing 
about  twenty  pounds;  and  about  three  o'clock  in  the  morning 
of  January  29,  1890,  they  fell  on  the  appellee  while  he  was 
attending  to  his  work.  Nothing  had  been  done  to  that  win- 
dow since  the  flues  had  been  put  through  it.  Even  \ia priori 
it  could  not  be  anticipated  that  putting,  probably  sliding,  those 
flues  over  the  window  sill,  would  loosen  the  frame,  experience 
with  the  other  windows  was  notice  of  the  probable  result 
Upon  the  instructions  the  only  action  of  the  court  open  to 
criticism  was  in  giving  this:  *'If  those  in  charge  of  the 
building  permitted  the  window  in  question  to  be  used  for  a 
purpose  which  was  unusual  and  was  liable  to  loosen  the  frame 
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or  to  render  it  unsafe,  then  you  are  instructed  that  the  law  in 
that  case  required  those  having  charge  of  the  building  to  at 
once  look  after  said  window  and  see  w  hat  condition  it  was  in, 
and  if  they  failed  to  do  so  and  the  window  was  in  an  unsafe 
condition  and  this  caused  the  accident,  and  the  plaintiff  was 
at  the  time  of  the  accident  exercising  ordinary  care,  then  the 
defendant  is  liable." 

Under  the  stringent  rules  established  in  this  State  as  to  the 
court  trenching  upon  the  province  of  the  jury,  either  by 
direct  or  implied  assumptions  of  fact,  or  by  describing  what 
particular  acts  constitute  care  or  its  reverse,  this  instruction 
is  objectionable;  first,  in  assuming  that  pntting  the  fines 
through  the  window  was  unusual  and  liable  to  loosen  the 
frame,  or  to  render  it  unsafe;  and  second,  if  that  use  was  so 
liable,  then  that  the  duty  followed,  whether  such  liability  was 
known  to  the  city  employes  or  not,  to  at  once  look  after  the 
window.  I.  C.  R.  E.  Co.  v.  Zang,  10  111.  App.  594;  Lincoln 
Ice  Co.  V.  Johnson,  37  111.  App.  453;  C.  &  N.  W.  Ry.  v. 
Bouck,  33  111.  App.  123.  Nor  can  the  vices  in  the  instruction 
be  fairly  said  to  be  cured  by  the  correct,  general  instructions 
given  on  the  subjects  of  care,  negligence  and  pure  accident. 
Here  was  an  instruction  which  described  the  particular 
facts,  the  facts  themselves  being  beyond  reasonable  question 
established  by  the  evidence,  upon  which  the  appellee  was 
entitled  to  recover,  leaving  for  the  jury  to  consider  only 
whether  he  was  exercising  care,  and  if  so,  the  damages. 
But  vicious  as  the  instruction  is,  is  it  open  to  conjecture 
even  that  it  did  any  harm  ?  That  the  verdict  would  not  have 
been  the  same,  without  as  with  it?  That  such  use  of  the 
window  was  not  using  it  as  a  window,  was  unusual,  and  was 
liable  to  loosen  the  frame  and  render  it  unsafe,  is  clear,  and  by 
previous  experience  with  other  windows,  the  city  had  notice 
of  such  liabilit3^ 

The  obligation  to  repair  defects  after  notice  is  not  in  ques- 
tion; the  defect  was  of  the  city's  own  creation,  and  the  lia- 
bility grows  out  of  the  creation  of  the  defect,  as  in  the  case 
of  a  defect  in  original  construction,  and  not  merely  out  of 
neglect  to  repair.  C.  &  E.  I.  R.  R.  Co.  v.  nines.,  33  111.  App. 
271;  132  111.  161;  Pfeifer  v.  Town  of  Lake,  87  111.  App.  367. 
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If,  therefore,  in  the  most  careful  hypotlietical  way,  it  had 
been  left  to  the  jury  to  say  whether  the  city,  with  notice  of 
the  probable  result,  had  done  what  made  the  window  frame  a 
peril  to  those  working  below,  they  must  have  found  affirma- 
tively. That  error  without  harm  is  no  cause  for  reversal  has 
been  often  decided.     Carter  v.  Carter,  37  111.  App.  219. 

The  city  moved  for  a  new  trial,  partly  upon  newly  discov- 
ered evidence.  Two  affidavits  were  filed,  stating  that  the 
affiants,  at  about  the  time  of  the  accident,  were  in  the  boiler 
room,  were  introduced  by  the  assistant  of  the  appellee,  to  him, 
and  then  while  that  assistant  was  out  of  the  room,  the  appel- 
lee showed  them  in  what  condition  of  danger  the  window 
frame  was.  That  the  window  had  been  in  bad  condition  and 
repaired  shortly  before  the  flues  were  put  through  it,  is  in 
evidence.  The  affiants  did  not  know  the  appellee,  and  could 
only  say  that  they  were  introduced  to  a  man  of  his  name. 
He  was  cross-examined  as  to  his  knowledge  of  the  condition  of 
the  window,  and  denied  that  he  knew  anything  of  it  after  it 
was  repaired.  The  city  tried  on  the  trial  to  prove' that,  after 
the  flues  were  put  through,  it  was  still  safe.  The  presumption 
in  the  absence  of  proof  to  the  contrary,  is  that  he  knew  noth- 
ing of  the  danger.     C.  &  E.  I.  R  R  Co.  v.  Hines,  132  111.  161. 

If  the  testimony  of  these  affiants  were  in  the  case,  the  ver- 
dict as  it  is  could  not  be  disturbed,  because  against  it^  and  it  is 
not,  therefore,  of  that  conclusive  character  that  a  new  trial 
should  be  granted  to  let  it  in.  Schoenfeld  v.  Brown,  78  III. 
487;   Champion  v.  TJlmer,  70  111.  322. 

The  court  received  counter  affidavits.  This  practice  seems 
to  be  disapproved  by  the  Supreme  Court.  Protection  Life 
Insurance  Co.  v.  Dill,  91  111.  174;  Wray  v.  People,  70  111.  664; 
Mendell  v.  Kimball,  85  111.  582.  But  see  Reed  v.  Curry,  35 
111.  536,  and  Bowman  v.  Bowman,  64  111.  75. 

It  is  urged  that  the  evidence  as  to  the  effect  upon  the 
frames  of  the  three  other  windows,  by  putting  flues  through 
them,  was  wrongly  admitted  for  want  of  proof  of  the  similar- 
ity of  condition  of  them  and  the  window  of  which  the  frame 
fell  on  the  appellee.  The  fact  that  there  was  nothing  in  the 
case  hinting  that  all  the  windows  in  the  one  great  room  were 
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not  alike,  was  enoDgli  to  warrant  the  presumption  that  they 
were  not  xinlike.  If  there  was  any  irregularity  in  admitting 
evidence  of  unpaid  doctor's  bills,  and  wages  as  locomotive 
engineer,  such  evidence  only  went  to  the  amount  of  damages, 
and  probably  was  not  thought  of  in  fixing  them. 

It  is  true  as  to  the  doctor's  bills,  that  they  were  reasonable, 
was  not  proved,  but  counsel  made  no  such  point  when  the 
evidence  was  oJlered,  and  it  is  now  too  late.  Chicago,  P.  & 
St.  L.  Ey.  Co.  V.  Nix,  27  N.  E.  Eep.  81;  N.  C.  St.  Ky.  Co.  v. 
Cotton,  No.  4062  this  court. 

Under  the  allegation  of  expenses,  proof  of  liabilities  incuiTed 
is  admissible.  Eichardson  v.  Chasen,  10  A.  D.  &  E.  JST.  S. 
756. 

Although  appellee  was  at  the  time  of  the  accident  at  work 
for  the  city  at  $60  per  month,  yet  in  estimating  his  pecuniary 
loss,  evidence  of  his  capacity  to  earn  money  in  any  other  em- 
ployment for  which  he  was  fitted  was  competent.  2  Thomp- 
son on  Negligence,  1257. 

On  the  whole  case,  it  is  clear  that  the  appellee  would 
always  reqover,  and  the  judgment  is  aflSrmed. 

Judgment  affirmed. 


EoDNEY  Granger 
V.    • 
James  F.  Griffin  and  Walter  T.  Dwight. 

Agency— Commissions^Becoverif  of—Sale  of  Real  Estate. 

In  an  action  brought  by  real  estate  brokers  to  recover  a  sum  allep:ed  to  be 
due  as  commission,  this  court  declines,  in  view  of  the  evidence,  to  interfere 
with  the  judgment  for  the  plaintiffs. 

[Opinion  filed  December  7,  1891.] 

AppBALfrom  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 


422  Appellate  Coukts  of  Illinois. 

Vol.  43.]  Granprer  v.  Griffin. 

Messrs.  Bbagh  &  Beach,  for  appellant. 
Mr.  G.  W.  Stanford,  for  appellees. 

Gabt,  J.  The  appellees  sued  the  appellant  in  an  assnmp 
sit  for  commissions  as  real  estate  brokers,  and  recovered. 
Only  questions  of  fact  are  in  the  case.  A  jury  was  waived, 
and  no  propositions  of  law  were  presented.  As  usual  there 
is  a  conflict  in  the  testimony  of  the  witnesses,  but  the  written 
evidence  corroborates  the  testimony,  on  the  fact,  of  the  appel- 
lees. 

It  was  proved  that,  through  the  agency  of  the  appellees,  a 
contract  dated  May  9,  1SS9,  for  a  sale  by  the  appellant  to  one 
Watts,  was  made,  in  writing,  signed  by  appellant  and  Watts, 
and  Watts  made  a  deposit  on  it  of  $300.  Then  followed 
correspondence  between  these  parties  as  follows: 

"  Chicago,  May  22,  18S9. 
Messks.  Griffin  &  Dwight  : 

Gents: — We  understand  from  conversation  Mr.  S.  Grander 
had  with  Mr.  Watts  that  he  can  not  wait  until  we  can  get 
order  from  court  to  sell  the  property  corner  Monroe  and 
Paulina  Sts.  As  we  do  not  wish  to  insist  on  contracts  that 
have  been  made,  unless  satisfactory  to  him,  you  may  retarn 
him  his  money,  when  he  delivers  the  abstract  to  property,  if 
you  think  it  advisable.  We  shall  proceed  to  have  the  property 
sold  by  court  to  get  it  in  shape,  so  that  we  may  have  no 
trouble  in  future,  and  it  will  be  for  sale  and  prompt  title  given 
as  soon  as  this  can  be  done. 

Please  send  bill  for  abstract,  etc.,  to  my  oflSce,  and  will 
mail  check. 

Tours  truly, 

KoDNEY  Granger. 
For  estate  John  Granger." 

"Chicago^  May  23d,  1889. 
Mr.  Rodney  Granger  : 

Dear  Sir: — In  reply  to  your  letter  of  the  22d  inst,  we 
inclose  herein  bill  for  money  paid  for  abstract  and  inclose  for 
commission  on  sale  2J  per  cent.  The  understanding  with 
Mr.  S.  S.  Granger  yesterday  wj^s  that  both  of  you  were  to  call 
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here  together  to-day  and  arrange  about  another  sale  of  the 
property.  You  can  eeud  us  check  by  bearer  for  amount  of  bill 
as  stated  in  your  letter.  We,  of  course,  will  be  much  pleased 
to  render  our  services  fn  finding  another  customer  and  clgsing 
another  sale  for  you  without  further  charges  for  commission 
in  the  matter. 

Very  truly  yours, 

Griffin  &  Dwioht." 

«  CuicAGo,  May  30.  1889. 
Messrs.  Gbiffin  &  Dwioht  , 

Chicago. 
Genf7i: — We  will   place  the  property,  corner  Monroe  & 
Paulina  Sts.,  in  your  liands  for  sale  for  the  period  ending 
Oct  1,  1889,  at  $11,000.     Should  have  any  calls  from' other 
parties  in  regard  to  this  property,  will  refer  them  to  you. 

Hoping  that  you  may  make  sale  by  this  time  that  will  be 
mutually  satisfactory  to  us  both,  I  am, 

Yours  truly, 

RoDNKY  Granger." 

The  contract  between  appellant  and  Watts  provided 
*'$10,700  more  to  be  paid  on  the  deli  very  of  a  good  and  sufBcient 
deed  of  conveyance  within  ten  days.  The  seller  herein  fur- 
ther agrees  to  furnish  a  marketable  abstract  of  title  to  the 
above  described  property.  In  case  there  are  defects  in  this 
title,  which  can  l)e  perfected  without  unreasonable  delay,  the 
seller  hereby  agrees  to  remedy  such  defects  at  his  own  expense; 
but  should  the  title  to  said  property  not  prove  good,  then  the 
said  Watts'  $300  earnest  money  will  be  refunded." 

The  conclusion  of  the  court  below  that  the  appellees  had 
once  earned  their  commissions  seems  to  be  fully  justified.  The 
appellant,  however,  insists  that  they  waived  their  claim  for 
commissions  on  that  sale,  and  would  be  entitled  to  them  only 
if  they  should  make,  as  they  did  not,  a  sale  under  the  authority 
of  the  letter  of  May  SOtli.  The  letter  of  May  23d  rebuts 
any  inference  of  such  waiver.     The  judgment  is  afl5rmed. 

Judgment  affirt/ied. 
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Jacob  Woolverton  et  al. 
The  Geoege  H.  Taylor  Company  et  al. 

Corporations — Debts  of-— Director's  Liahifity — Bill  to  Enforce — Sees.  IS 
and  26,  Chap,  32,  R,  S. — Jurisdiction — Insolvency — Negotiable  Instru- 
ments — Judgments  and  Dea'ees. 


1.  The  word  "creditor"  moans  a  person  to  whom  a  debt  is^owingbj 
another  person;  standing  by  itself  it  means  creditor  at  large. 

2.  Where  a  proceedinf?  in  a  court  of  equity  is  to  reach  equitable  assets, 
the  remedy  at  law  must  first  be  exhausted,  for  the  reat-on  that  there  is  no 
jurisdiction  in  equity  while  there  remains  an  adequate  remedy  at  law. 

3.  Insolvency  can  be  proved  in  proceedintrs  at  law  without  the  evidence 
of  the  return  of  an  execution  unsatisfied;  while  that  is  required  in  Cii^es 
where  a  creditor's  bill  is  filed,  in  other  cases  insoiveucy  can  be  proved  the 
same  as  any  other  fact. 

4.  The  secondary  liability  of  an  assignor  on  a  promissory  note  may  be 
made  out  by  showing  that  the  maker  was  insolvent  without  proving  that  a 
suit  was  brought  against  him  and  was  unavailing;  where  the  facts  show  that 
Buch  an  action  would  be  unavailing,  no  action  need  be  brought  to  establish 
the  assignor's  liability. 

5.  Insolvency  is  the  condition  of  inability  to  pay  one's  debts  as  they  fall 
due,  or,  in  the  usual  course  of  trade  orbusiness;  such  insolvency  alleged  in  a 
bill  seeking  to  enforce  the  liability  onder  Sec.  16  of  the  statute  on  corpora- 
tions is  sufficient. 

6.  A  court  of  chancery  may  submit  an  issue  against  a  defendant  to  a  trial 
by  jury,  and  though  ordinarily  discretionary,  such  court  may  in  a  given  case 
\)e  bound  to  do  so,  where  the  law  entitles  the  party  to  such  trial. 

7.  No  judgment  at  law  is  necessary  to  determine  that  parties  filing  a  bill 
to  recover  under  Sec  16  are  creditors.  They  may  establish  that  they  are  cred- 
itors and  the  amount  of  the  indebtedness,  and  reach  the  fund  or  liability 
created  by  said  section,  and  distribute  it  among  all  those  for  whose  benefit 
it  is  created,  by  an  original  bill  in  chancery. 

8.  In  the  case  presented,  this  court  holds  that  it  was  impro|>er  to  refuse 
to  grant  leave  to  complainant  to  withdraw  his  replication  to  certain  pleas, 
and  to  submit  a  motion  to  strike  the  Aame  from  the  files  for  reasons  stated 
therein;  that  the  purely  technical  judgment  on  the  issues  made  by  the  pleas 
as  they  stood,  is  the  result  of  the  court  denying  the  motion,  which  should 
have  been  allowed,  and  that  the  judgment  on  the  pleas  can  not  stand,  as  it 
is  a  mere  technical  obstruction  to  reaching  a  just  result  in  the  case. 


[Opinion  filed  December  7,  1S91.] 
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Appeal  from  tfie  Superior  Court  of  Cook  County;  the 
Hon.  Hejnby  M.  Shepaed,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  appellant. 

Messrs.  Tenney,  Church  &  Coffeen  and  Edward  W. 
Russell,  for  appellees. 

MoRAN,  J.  The  bill  in  this  suit  was  filed  against  The 
George  H.  Taylor  Company  corporation,  and  against  George 
H.  Taylor,  William  IL  Longley,  John  Man! ey  and  others, 
seeking  to  enforce  against  the  individual  defendants  the  lia- 
bility under  Sec.  16  of  the  statute  on  corporations,  oflBcers 
and  directors  assenting  to  an  indebtedness  in  excess  of  the 
capital  stock  of  the  corporation. 

The  case  has  been  in  this  court  twice  before,  and  is  reported 
in  30  111.  App.  70,  that  case  on  appeal  in  132  111.  197. 
The  case  is  again  reported  in  this  court  in  37  111.  App.  358. 
Upon  the  last  hearing  in  this  court  the  case  stood  as  an 
attempt  to  recover  on  a  simple  indebtedness  against  the  cor- 
poration alone,  the  other  defendants  having  been  dismissed 
out  of  it  by  the  decree  entered  in  the  trial  court. 

The  case  now  stands  as  a  bill  against  the  corporation  and 
the  defendants  to  enforce  the  liability  which  it  was  originally 
intended  to  reach.  On  the  hearing  in  the  Superior  Court 
the  bill  was  dismissed  because  it  was  not  shown  that  the  com- 
plainants had  reduced  their  indebtedness  to  judgment  against 
the  corporation  by  an  action  at  law.  From  this  decree  the 
present  appeal  is  prosecuted.  It  was  settled  by  the  decision 
of  the  Supreme  Court  in-  Wolverton  v.  Taylor,  132  111.  197, 
that  the  method  of  reaching  this  liability  of  officers  and  direct- 
ors created  by  Sec.  16  of  the  general  incorporation  act,  is  bys 
a  suit  in  equity.  The  principal  question  presented  by  this 
appeal  is  whether  such  liability  can  be  reached  by  a  suit  in 
equity  withofh;  the  creditor  or  creditors  seeking  to  enforce 
such  liability  in  satisfaction  of  their  debts,  having  obtained  a 
judgment  at  law  against  the  corporation  and  had  a  return  of 
no  property  found  upon  an  execution. 


426  Appellate  Courts  of  Illinois. 

Vol.  43.1  Woolverton  r.  G.  H.  Tiiylor  Co. 

Sec.  16  provides:  "If  the  indebtedness  of  any  stock  corpo- 
ration exceed  tlie  amount  of  its  capital  stock,  the  directors 
and  officers  of  such  corporation  assenting  thereto  shall  be  per- 
sonally and  individually  liable  for  such  excess  to  the  creditors 
of  such  corporation." 

In  Low  V.  Buchanan,  94  111.  76,  wliere  it  was  first  held  that 
the  liability  created  by  Sec.  16  was  to  be  enforced  in  a  court 
of  equity,  great  stress  is  laid  upon  the  fact  that  the  officers  of 
the  corporation,  so  assenting  to  indebtedness  in  excess  of  the 
capital  stock,  did  not  become  liable  to  some  particular  cred- 
itor, but,  in  the  language  of  the  act,  ^*  to  tlie  creditors;"  that 
is,  all  the  creditors.  In  that  case,  nor  in  any  of  the  numerons 
subsequent  cases  decided  by  our  Supreme  Court,  in  which  it 
is  held  that  the  remedv  to  recover  sucli  a  fund  and  to  effect 
its  distribution  among  the  creditors  can  only  be  found  in  a 
court  of  equity,  is  any  hint  given  that  creditors  were  only 
those  who  had  reduced  their  respective  claims  to  judgment 
by  an  action  at  law.  Sec.  25  of  the  general  incorporation  act 
provides,  among  other  things,  that  •*  suits  in  equity  may  be 
brought  against  all  persons  who  Mere  liable  in  any  way 
for  the  debts  of  the  corporation  by  joining  the  corporation  in 
such  suit."  Surely  the  liability  for  the  debts  of  the  corpora- 
tion created  by  Sec.  16  of  the  same  act  may  be  reached  by  a 
suit  in  equity  brought  against  the  persons  who  have  incurred 
such  liability,  and  the  liability  being  to  the  creditors  of  such 
corporation,  all  that  is  necessary  to  establish  one's  right  to 
maintain  the  suit  in  equity  is  to  show  that  lie  is  a  creditor  of 
such  corporation.  The  liability  is  to  creditors.  The  word 
"  creditor "  means  a  persoji  to  whom  a  debt  is  owing  by 
another  person.  The  simple  word  '* creditor"  standing  by 
itself,  means  creditor  at  large;  so  it  is  generally  used  and 
generally  understood,  and  so  it  must  be  held  to  have  been 
used  in  this  statute.  There  is  no  indication  in  the  statute  and 
no  intimation  from  the  Supreme  Court  that  the  creditor  or 
creditors  who  are  to  be  benefited  by  this  lialfllity  must  be 
judgment  creditors  before  they  can  avail  themselves  of  the 
right  to  sue  in  equity  for  the  application  of  this  fund  to  the 
catisfaction  of  their  debts. 
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Where   the  proceeding  in   a  court  of   equity   is  to  reach 
equitable  assets^  it  is  well  settled  that  the  remedy  at  law  must 
be  exhausted,  for  the  reason  that  there  is  no  jurisdiction  in 
equity  while  there  remains  an  adequate  remedy  at  law;  hence, 
it  has  been  repeatedly  held  Ijy  the  Supreme  Court  of  this 
State,   that  before   a   bill  can  be  filed  to  reach  property  and 
subject  it  to  the  claims  of  creditors,  that  can  only  be  reached 
in  a  court  of  equity,  a  judgment  at  law  must  be  obtained  and  ^ 
the  process  of  the  court  of  law  must  have  proved  unavailing, 
and  this  is  the  class  of   cases  relied  on  by  the  appellee  to  sus- 
tain the  contention,  that  there  should  be  a  judgment  at  law 
against  the  corporation  before  the  liability  of  these  ofiicers  of 
the  corporation  created  by   Section    16  can  be  reached.  •  But 
in  this  case  the  jurisdiction  of  the  court  of   equity  in  no  wise  * 
depends  upon  the  exhaustion  of   the  remedy  at  law.     If  the 
corporation  is  in  default  and  is  insolvent,  the  liability  of  the^ 
officers  consenting  to  the  indebtedness  in  excess  of  the  capital 
stock  may  be  reached  by  a   suit   in  equity,  not  because  said 
liability  is  an  equitable  asset,  and  to  be  reached  only  after  the 
exhaustion  of  legal  assets,  but  because  the  statute  which  creates 
this  legal  liability,  as  construed  by  the  Supreme  Court,  gives  the 
remedy  for  enforcing  it  to  a  court  of   equity  and  not  to  a 
court  of  law.     This  bill  alleges  the  default  of  the  corporation  \ 
and  its  insolvency,  and  the  consent  of   the  officers  to  the  in- 
debtedness in  excess  of  capital  stock,  and  these  allegations  are  / 
sufficient  to  charge  appellees  under  the  law  which  declares 
their  liability.     The  contention  of  appellees  appears  to  be  that 
the  insolvency  of  the  corporation  can  only  be  determined  by   \ 
the  return  of  an  execution  unsatisfied.     Such  is  not  the  law.       \ 
Insolvency  can  be  and  is  very  frequently  proved  in  proceed-        i 
ings  at  law,  without  the  evidence  of  the  return  of  an  execution 
unsatisfied.     That  is  required  in  cases  where  a  creditor's  bill  is 
filed,  but  in  other  cases  insolvency  can  be  proved  the  same  as 
any  other  fact     The  secondary  liability  of  an  assignor  on  a 
promissory  note  may  be  made  out  by  showing  that  the  maker 
was  insolvent,  wii  tout  proving  that  a  suit  was  brought  against 
him  and  was  unavailing.     Where  the  facts  show  that  such  an 
action  would  be  unavailing,  it  is  expressly  held  that  no  action 
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need  be  brought  to  establish  the  assignor's  liability.  Humph- 
reys V.  Collier,  1  Scam.  47;  Pierce  v.  Short,  14  111.  144. 
/  Insolvency  is  but  the  condition  of  inability  to  pay  one^s 
^y  debts  as  tliey  fall  due,  or  in  the  usual  coui'se  of  trade  or  bus- 
iness.  Such  insolvency  is  what  is  alleged  in  this  bill  and  is, 
in  our  opinion,  sufficient  But  it  is  argued  that  the  corpora- 
tion has  the  right  to  trial  by  jury  on  the  question  of  the  in- 
debtedness. Let  it  be  admitted  that  the  corporation  has 
such  right,  and  this  is  not  an  insuperable  objection  to  tho 
maintenance  of  the  bill.  A  court  of  chancery  may  submit 
an  issue  against  a  defendant  or  defendants  to  a  trial  by  jury, 
and  though  it  is  generally  discretionary  in  the  court  to  do 
so,  it  may  in  a  given  case  be  bound  to  do  so  where  the  law 
entitles  the  party  to  such  trial.  In  the  case  of  Grage  v. 
Ewing,  107  111.  11,  it  is  held  that  where  jurisdiction  is  be- 
stowed by  statute  upon  a  court  of  chancery  in  a  case  where 
the  constitution  entitles  the  party  to  the  right  of  trial  by 
jury,  it  is  to  be  presumed  that  such  trial  will  be  allowed  if 
asked,  on  a  trial  in  chancery,  in  obedience  to  the  constitu- 
tion. The  court  there  said :  "  Conferring  jurisdiction  in 
chancery  is  not  excluding  trial  by  jury.  Courts  of  chancery 
may  submit  issues  of  fact  to  trial  by  jury,  and  although  it  is 
discretionary  to  do  so  in  their  ordinary  course  of  practice,  yet 
where  there  comes  bestowal,  upon  such  a  court,  of  jurisdiction 
in  a  case  where  there  existed  before  the  adoption  of  the  con- 
stitution the  right  of  trial  by  jury,  it  is  to  be  presumed  that 
there  would  be  in  such  case  allowance  of  jury  trial;  that  there 
would  be  obedience  to  the  constitutional  injunction;  that  the 
right  of  trial  by  jury  as  enjoyed  at  the  time  of  the  adoption 
of  the  constitution  should  remain  inviolate." 

If,  then,  the  corporation  defendant  is  disposed,  upon  the 
hearing  in  chancery  of  such  case  as  this,  to  demand  trial  by 
jury  of  the  fact  of  its  indebtedness,  it  has  only  to  insist  on 
that  right,  and  the  court  of  chancery  is  empowered  to  grant 
such  trial  as  fully  as  it  can  be  obtained  in  a  court  of  law.  No 
judgment  at  law  then  is  necessary  to  determine  that  the  par- 
ties who  bring  the  bill  or  in  whose  interest  it  is  brought  are 
in  fact  creditors.     They  may  establish  that  they  are  creditors 
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and  the  amount  of  the  indebtedness,  and  reach  the  fund  or 
liabilitj  created  bj  Sec.  16,  and  distribute  it  amon^  al!  those 
for  whose  benefit  it  is  created,  by  an  original  bill  in  chancery. 
While  this  precise  point  lias  not  been  in  terms  expressly 
decided,  we  understand  it  to  have  been  virtually  determined 
by  several  cases  in  this  State  and  in  the  Supreme  Court  of 
the  United  States.  Low  v.  Buchanan,  supra;  Tnnesma  v. 
Schuttler,  114  111.  156;  Queenan  v.  Palmer,  117  111.  619;  Stone 
v.Chishoim,  113  U.  S.  302. 

It  is  contended  that  the  decree  dismissing  the  bill  must  be 
affirmed  even  though  the  suit  might  be  maintained  witliout 
alleging  the  recovery  of  a  judgment  at  law,  because  there  was 
an  issue  taken  on  pleas  filed  by  defendants,  and  the  result  of 
the  decree  is  in  effect  the  finding  of  the  issue  in  favor  of  the 
defendants,  which  it  is  said  puts  an  end  to  the  suit,  whether 
the  pleas  were  good  in  law  or  not  The  record  contains  the 
statement  or  opinion  of  the  court  at  the  time  of  the  hearing, 
giving  the  reasons  which  controlled  the  judge  in  rendering 
the  decree.  It  plainly  appears  that  the  view  of  the  court 
was,  that  without  proof  of  the  recovery  of  a  judgment  at  law 
against  the  corporation  upon  the  notes  mentioned  in  the  bill, 
the  suit  can  notbe  maintained  against  the  corporation,  and  the 
officers  and  directors  claimed  to  be  liable  under  Sec.  16.  The 
decision  waS  not  at  all  grounded  upon  a  finding  of  facts  on  the' 
issue  made  upon  the  pleas.  If  we  can  not  look  to  such  state- 
ment, then  it  further  appears  that  the  complainant  asked  leave 
to  withdraw  his  replication  to  these  pleas,  and  to  submit  a 
motion  to  strike  the  pleas  from  the  files  for  various  reasons 
stated  in  the  motion.  This  the  court  refused.  It  sliould  have 
been  granted  and  the  motion  tp  modify  the  orders  sustainino' 
the  pleas  should  have  been  allowed.  The  purely  technical 
judgment  on  the  issues  made  by  the  pleas  as  they  stood  is  the 
result  of  the  court  denying  the  motion  which  should  have 
been  allowed;  under  such  circumstances  the  judgment  on  the 
pleas  can  not  stand,  as  it  is  a  mere  technical  obstruction  to 
reaching  a  just  result  in  the  case.  The  judgment  on  the  pleas 
will  be  set  aside,  the  ordef  dismissing  the  bill  will  be  reversed, 
and  the  case  will  be  remanded  to  the  Superior  Court,  with 
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directions  to  proceed  with  the  case  in  a  manner  not  inconsistent 
with  this  opinion. 

Reversed  and  remanded. 


^  ^  Hugh  Hughes 

V. 

Albert  Eussell. 


Mechanics^  Liens — See.  35,  Chap.  32,  R.  S. — Amendtnen4  of  July  1^ 
1S91— Notice  of  Claim. 

1.  Parties  have  no  vested  right  in  a  remedy  provided  by  law,  and  the 
legislature  may  properly  chansre  the  mode  of  enforcing' rights,  and  the  new 
law  will  govern  as  to  proceedings  instituted  after  it  goes  into  effect,  no 
matter  when  the  rights  sought  to  be  enforced  accrued.  But  the  law  in 
force  at  the  lime  that  rights  accrue  is  the  law  that  measures  and  limits 
such  rights. 

2.  In  the  case  presented,  this  court  holds  that  the  plaintiff's  right  to  his 
judgment  in  the  court  below  is  clear  under  Sec.  35,  Chap.  32,  B.  8.,  in  force 
when  his  action  accrued,  and  declines  to  interfere  therewith, 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Superior  Cfourt  of  Cook  County;  the  Hon. 
Theodore  Brentano,  Judge,  presiding. 

This  case  was  tried  in  the  Superior  Court  on  an  agreed 
statement  of  facts  as  follows : 

Hugh  Hughes  is  the  owner  of  the  premises  on  the  south- 
west corner  of  Monroe  street  and  California  avenue,  Chicago, 
Cook  County,  Illinois. 

In  the  spring  and  summer  of  1891,  and  while  still  the 
owner  thereof,  Hughes  built  a  three-story  building  on  said 
premises.  Hughes  made  a  verbal  contract  with  the  defend- 
ants, Owen  Brothers,  to  furnish  material,  and  do  the  lathing 
and  plastering  on  said  building,  for  the  sum  of  $900,  payment 
to  be  made  as  the  work  progressed. 
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Albert  Russell,  plaintiflf  in  this  suit,  furnished  to  said  Owen 
Brothers  Jaths  for  the  construction  of  said  building,  to  the 
amount  of  $162.40,  on  a  verbal  contract,  which  laths  were 
used  in  said  building,  and  were  delivered  on  the  11th,  12th 
and  15th  days  of  May,  1891.  There  was  no  contract  in  writ- 
ing between  Owen  Brothers  and  tlie  plaintiflF,  Albert  Russell. 
The  amount  of  the  bill  for  said  laths,  $162.40,  was  due  the 
plaintiff,  Russell,  on  June  1, 1891,  and  no  part  of  the  same  has 
ever  been  paid. 

On  June  13,  1891,  a  notice  was  served  by  the  plaintiff, 
Albert  Russell,  on  Hughes,  of  which  the  following  is  a  copy : 

"  To  Hughes,  Owner,  or  Agent  of  Owner  : 

You  are  hereby  notified  that  I  have  been  employed  by 
Owen  Brothers  to  furnish  material,  lath,  upon  your  build- 
ing, described  as  follows  :  On  the  southwest  corner  of  Monroe 
street  and  California  avenue,  city  of  Chicago,  county  of  Cook, 
State  of  Illinois;  and  that  I  shall  hold  the  building,  and  your 
interest  in  the  grounds,  liable  for  the  amount  that  is  due  me 
on  account  thereof. 

Dated  this  13th  day  of  June,  A,  D.  1891. 

(Signed)     Albert  Ritssell." 

At  different  times,  and  as  the  work  progressed,  Hughes,  on 
orders  of  Owen  Brothers,  paid  the  workmen  on  the  job,  and 
also  paid  Owen  Brothers  several  amounts. 

The  last  payment  so  made  by  Hughes  was  on  June  6,  1891 , 
and  at  that  date  the  total  amount  of  payment  was  $S36.23, 
leaving  a  balance  of  $64.77  due  Owen  Brothers  on  the  con- 
tract, when  they  completed  the  work,  which  they  did  on  the 
12th  day  of  June,  1891.  No  contractor's  sworn  statement 
was  ever  requested  by  the  owner,  Hughes,  nor  given  by  the 
contractors,  Owen  Brothers. 

June  23,  1891,  Hughes  was  served  with  a  notice,  of  which 
the  following  is  a  copy  : 

"  To  Hugh  Hughes,  Esq.: 

You  are  hereby  notified  that  we  have  furnished  materials, 
to  wit:  Forty-five  loads  of  building  sand,  which  has  been 
used  on  or  for  your  house  or  building,  described  as  follows: 
The  buUding  known  as  numbers  125,  127  and  129  South  Cal- 
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ifornia  avenue,  in  Chicago,  Illinois,  said  material  having  been 
furnished  to  Owen  Brothers,  yonr  contractprs,  for  tlie  erection 
of  said  buildings,  and  that  we  shall  hold  the  house,  building 
and  your  interest  in  the  ground  liable  for  $74.25,  the  price 
of  the  materials  furnished. 

Dated  this  23d  day  of  June,  A.  D.  1891. 

(Signed)     The  Gakden  City  Sand  Co. 

By  C.  B.  Shefler,  Pres." 

Under  this  notice,  September  2,  1891,  suit  was  brought  by 
the  Garden  City  Sand  Co.  against  Hughes  and  Owen 
Brothers,  and  on  September  11,  1891,  judgment  was  rendered 
therein  against  the  defendants  for  $64.77. 

August  6,  1891,  suit  was  brought  by  Russell,  before  a  jus- 
tice of  the  peace,  against  Hughes  and  Owen  Brothers; 
Hughes  was  duly  served  with  process,  but  Owen  Brothers 
were  not  served  and  were  not  in  court.  Hughes,  in  open 
court,  after  trial  commenced  and  before  judgment  was  ren- 
dered, offered  to  pay  to  Russell  his  pro  rata  share  of  tlte 
$64.77,  still  due  Owen  Brothers,  on  account  of  their  contract. 

A  judgment  was  rendered  against  Hughes  for  $162.40  and 
costs,  from  which  judgment  an  appeal  was  taken  to  this  court 

On  the  trial  in  the  Superior  Court  judgment  was  rendered 
against  appellant  for  the  same  amount  as  rendered  by  the 
justice,  and  to  review  said  judgment  this  appeal  is  prose- 
cuted. 

« 

Mr.  E.  A.  Aborn,  for  appellant. 

Messrs.  Wallace  Heckman  and  J.  G.  Elsdon,  for  appellee. 

MoRAN,  J.  By  the  terms  of  Sec.  35,  Chap.  32,  R.  S.,  relat- 
ing to  mechanics'  liens,  as  it  stood  prior  to  the  amendment 
which  went  into  force  July  1,  1891,  the  original  contractor, 
whenever  he  desired  to  draw  any  money  on  the  contract,  was 
required  to  make  out  and  give  to  the  owner,  or  his  agent,  a 
statement,  nnder  oath,  of  the  name  of  every  sub-con ti-actor, 
mechanic,  or  workman  in  his  employ,  or  person  furnishing 
material,  and  how  much,  if  anything,  is  due  or  to  become  due 
to  them  or  any  of  them;  and  the  owner  was  to  retain  out  of 
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money  due  or  to  become  due  to  the  contmctor,  an  amount 
eoffieient  to  pay  all  demands  due  such  sub-contractor,  me- 
chanic, eta,  and  pay  the  same  to  them  according  to  their 
respective  rights,  and  payments  so  made  were  to  be  considered 
the  same  as  if  paid  to  said  original  contractor.  Said  section 
provided  that  "  any  payment  made  by  the  owner  before  such 
statement  is  made,  or  without  retaining  sufficient  money  if 
that  amount  be  due,  or  is  to  become  due,  to  pay  the  sub- 
contractors, mechanics,  workmen  or  persons  furnishing  mate- 
rials, as  shown  by  the  statement,  shall  be  considered  illegal, 
and  made  in  violation  of  the  rights  of  pcraons  intended  to 
be  benefited  by  this  act;  and  the  rights  of  such  sub-contractors, 
mechanics,  workmen  or  persons  furnishing  material  to  a  lien 
ehall  not  be  affected  thereby." 

The  statement  of  facts  shows  that  appellant  had  paid  some- 
thing over  $800  to  the  conti*actor  without  requiring  such 
statement,  and  that  he  did  not  retain  sufficient  money  in  his 
hands  to  pay  appellee's  claim.  Such  payment  to  the  con- 
tractors was  then  illegal,  and  appellee's  rights  were  not 
affected  thereby.  He  gave  notice  of  his  claim  in  accordance 
with  the  statute,  and  tdok  all  steps  necessary  to  the  main- 
tenance of  his  action  against  appellant  and  the  original  con- 
ti-actor.  Conklin  v.  Plant,  34  111.  App.  264;  Butler  v.  Gain, 
128  111.  23. 

It  is  contended,  however,  that  as  this  suit  was  not  com- 
menced till  after  July,  1891,  yhen  amended  Sec.  35  went  into 
effect,  said  amended  section  governs  as  to  the  rights  of  the 
parties.  The  amendment  of  Sec.  36  was  in  a  particular  affect- 
ing the  rights  of  parlies  in  their  duties  and  relations  to  each 
other  under  the  law,  and  not  in  i  matter  affecting  the 
remedy. 

Parties  have  no  vested  right  in  a  remedy  provided  by  law, 
and  hence  the  legislature  may  properly  change  the  mode  of 
enforcing  rights,  and  the  new  law  will  govern  as  to  proceedings 
instituted  after  it  goes  into  effect,  no  matter  when  the  rights 
sought  to  be  enforced  accrued.  Turney  v.  Saunders,  4  Scam. 
527;  Barton  v.  Steinmitz,  37  111.  App.  141;  Templeton  v. 
Home,  82  111.  491.     But  the  law  in  force  at  the  time  that 
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rights  accrue  is  the  law  tbat  measares  and  limits  snch  rifi^hts. 
The  work  was  performed  in  this  ease,  and  the  notice  given 
before  any  change  in  the  ^aw.  The  lien  was  then  tixed  and 
the  right  of  action  complete.  By  the  law  as  it  then  stood 
the  rights  and  duties  of  the  respective  parties  are  to  be  ascer- 
tained. 

Appellee's  right  to  his  judgment  is  clear  under  the  statute 
in  force  when  his  action  accrued,  and  the  court  committed  no 
error  in  deciding  in  his  favor. 

Tlie  judgment  of  the*  Superior  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 


43    434 
59    801 

'  ,t?  ^  David  Blumenfeldt 

162s82  ^j 
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Max  Korschuck  et  al. 

Mutual  Benefit  Socieiieg — Expulsion  of  Mfmber — Practice. 

1.  An  ex- member  of  a  mutual  benefit  association  must  exhaust  his  rem- 
edy in  the  order  before  he  can  appeal  to  the  courts,  either  for  reiustatemeot 
or  daniHges  for  his  expulsion. 

2.  If  a  member,  or  the  beneficiary  under  a  certificate  to  him,  is  suing 
the  order  for  keeping  him  out  of  the  lodge,  or  for  money  due  upon  a  certifi- 
cate, and  an  expulsion  is  set  up  as  a  defense,  the  question  muy  be  made 
whether  the  expulsion  is  valid  or  void. 

3.  Where  no  cause  of  action  is  stated  in  a  given  declaration,  nor  proof 
of  the  grievance  alleged  in  it,  this  court  will  not  inquire  whether  the  pro- 
ceedings on  the  trial  were  regular  or  not. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
llicHABD  W.  Clifford,  Judge,  presiding. 

Mr.  L.  M.  Shrevb,  for  appellant. 
Messrs.  Blu^m  &  Blum,  for  appellees. 
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Gary,  J.  This  is  an  action  on  the  case.  The  appellant 
was  plaintiff  below.  The  declaration  sets  out  that  there  is  a 
corporation  organized  under  the  law  of  the  State  of  New  York 
called  the  Grand  Lodge  of  .the  Sons  of  Benjamin,  and  in  the 
city  of  Chicago  an  association  chartered  by  the  Grand  Lodge, 
called  the  Garden  City  Lodge  of  the  Sons  of  Benjamin,  of 
which  the  individuals  who  are  the  appellees  here  were  "  offi- 
cers, trustees  and  agents  representing  said  lodges  and  having 
control  and  management." 

The  grievance  complained  of  is  that  the  appellees  mali- 
ciously confederated  and  conspired,  and  without  any  cause 
and  in  violation  of  the  constitution  and  by-laws  of  the  lodges, 
expelled  the  appellant,  he  being  a  member  in  good  standing 
and  entitled  to  the  benefits  and  rights  of  the  order.  Both 
the  Grand  Lodge  and  Garden  City  Lodge  were  made  defend- 
ants, but  as  they  were  not  served  with  process,  nor  appeared 
in  the  cause,  charges  in  the  declaration  relating  to  them  are 
omitted. 

Tlie  appellant  was  not  present  at  the  meeting  of  the  lodge 
at  which  he  was  expelled,  but  testified  that  one  Cohen,  who  is 
not  made  a  defendant  in  this  case,  presented  charges  against 
him,  and  that  four  of  the  appellees  expelled  him.  The  only 
evidence  that  in  fact  the  appellees  participated  in  expelling 
the  appellant  is,  that  they  were  all  members  of  '  the  lodge, 
and  that  the  vote  for  his  expulsion  was  unanimous.  The  rec- 
ord is  filled  with  scandal,  admitted  probably  as  evidence  of 
malice,  but  in  no  way  tending  to  prove  the  grievance  com- 
plained of.  There  is  no  precedent  for  such  an  action  as  this 
if  the  proof  was  complete.  The  record,  imperfect  as  it  is, 
shows  that  the  appellant  took  an  appeal  to  the  Grand  Lodge, 
but  did  not  prosecute  it. 

He  must  exhaust  his  remedy  in  the  order,  before  he  can 
appeal  to  the  courts,  either  for  reinstatement  or  damages  for 
the  expulsion.  Niblack  on  Mutual  Benefit  Societies,  Sec. 
79;  Chamberlain  v.  Lincoln,  129  111.  70. 

Though  if  a  member,  or  the  beneficiary  under  a  certificate 
to  him,  is  suing  the  order  for  keeping  him  out  of  the  lodge, 
or  for  money  due  upon  a  certificate,  and  an  expulsion  is   set 
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up  as  a   defense,   the   questioa  may  be  made  whether  tlie 

expulsion  is  valid  or  void.     Ludowiski  v.  Benevolent  Soa,  29 

Mo.  App.  337;  Hoflfman  v.  Grand  Lodge,  41  Mo.  App.   359; 

Supreme  Lodge  v.  Zuhlke,  30  111.  App.  98;  129  111.  298. 

There  being  no  cause  of  action  stated  in  the  declaration,  nor 

proof  of  the  grievance  alleged  in  it,  it  is  useless  to  inquire 

whether  the  proceedings  on  the  trial   were  regular  or  not 

Theodorson  V.  Ahlgren,  37  III.  App.   140.     The  judgment   is 

affirmed. 

Judgment  affirmed. 


Frank  Ransford 
Joseph  H.  Willets. 


Actions — FUading—Sa  U, 

1.  For  the  mere  telling  of  a  lie  an  action  can  not  be  maintained. 

2.  The  lack  of  an  exprees  averment  of  scienter  is  not  fatal. 

8.  There  is  no  precedent  for  an  action,  not  of  debt,  covenant  or  assumpsit, 
to  recover  money  due  by  contract,  but  of  trespass  on  the  case  for  using:  the 
money  with  which  the  debt  ought  to  have  been  paid,  for  other  purposes. 

[Opinion  filed  December  7,  1891.] 

In  error  to  the  Superior  Court  of  Cook  Conntj;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Jeremiah  Leaking,  for  plaintiff  in  error. 

Messrs.  Hamlinb,  Soon  &  Lord,  for  defendant  in  error. 

Gary,  J.  This  writ  of  error  is  prosecuted  to  reverse  a 
judgment  by  default  entered  upon  a  declaration  in  case,  as 
follows : 

"  For  that  whereas  the  plaintiff  on,  to  wit,  the  19th  day  of 
August,  1889,  bargained  with  the  defendant  at  his  request  to 
sell  him  a  certain  stock  of  goods,  consisting  of  a  certain  stock 
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of  hosiery  and  underwear  belonging  to  said  plaintifiF,  con- 
tained, at  that  time,  in  the  store  of  W.  T.  Moore  &  Co.,  No. 
145  State  street,  Chicago,  to  wit,  at  the  county  aforesaid,  and 
belonging  to  said  plaintiff,  for  the  sum  of  $7,000,  to  be  paid  to 
him  by  said  Frank  Eansford,  in  order  to  induce  said  plaintiff 
to  make  said  bargain  then  and  there  represented  to  this 
plaintiff  that  he  was  the  owner  of  a  stock  of  ribbons,  con- 
tained in  said  store  of  W.  T.  Moore  &  Co  .  aforesaid,  and 
falsely  and  fraudulently  represented  that  there  was  no  indebt- 
edness against  said  ribbon  stock,  and  that  he  did  not  owe  any 
one  on  account  of  the  same  anything  exceeding  the  sum  of 
$10;  that  he  had  resources  outside  of  said  stock  of  ribbons  out 
of  which  he  could  obtain  the  money  to  pay  for  said  stock  of 
hosiery  and  underwear,  and  by  means  of  the  premises  then 
and  thereby  falsely  and  fraudulently  induced  the  plaintiff  to 
agree  to  accept  payment  of  the  purchase  price  of  said  stock  in 
the  notes  of  said  Frank  Ransford,  as  follows,  to  wit : 

$1,000  note  due  in  thirty  days  from  the  date  thereof. 
.  $1,000     "       «     "   sixty      "        "       "       "  " 

$2,500     «       "     «  four  months  *'       "       "  « 

$2,500     "       «     ^'  six         "       ''       '<       "  «' 

and  all  bearing  date  the  19th  day  of  Angust,  1889,  and  to 
accept  a  chattel  mortgage  as  security  for  said  two  notes  oi 
$2,500  each,  covering  said  stock  of  hosiery  and  underwear,  so 
sold  by  said  plaintiff  to  said  defendant,  and  also  said  stock  of 
ribbons,  so  claimed  by  said  Frank  Hansford,  defendant,  to 
belong  to  him,  and  to  deliver  to  said  Frank  Eansford,  defend- 
ant, said  stock  of  hosiery  and  underwear  belonging  to  him 
and  contained  in  the  store  of  W.  T.  Moore  &  Co.  aforesaid. 

"Wherein  as  in  truth  and  in  fact  said  Frank  Eansford, 
defendant  herein,  owed  upon  said  ribbon  stock,  belonging  to 
him  as  aforesaid,  the  sura  of  at  least  $1,000,  and  thereafter 
from  time  to  time,  intending  to  cheat  and  defraud  this 
plaintiff,  sold  and  disposed  of  said  stock  so  mortgaged  as  afore- 
said in  job  lots  at  wholesale  to  pay  for  said  indebtedness 
against  the  said  ribbon  stock,  and  appropriated  the  balance  of 
the  proceeds  to  his  own  private  use,  and  thereafter  and  on,  to 
wit,  the  22d  day  of  January,  A,  D.  1890,  the  said  notes,  of 
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$2,500  each,  not  having  been  paid  by  the  terms  thereof,  jndg- 
meut  was  thereon  confessed  by  this  plaintiff  for  the  amount 
thereof,  together  with  interest  and  attorney's  fees,  in  the  total 
amount  of  $5,125,  in  the  Superior  Court  of  Cook  County, 
and  the  residue  of  said  property,  so  mortgaged  by  said  Frank 
Hansford  as  aforesaid  to  said  Joseph  H.  Willets,  and  not  sold 
by  said  Frank  Ransford,  defendant,  was  levied  upon  by  the 

sheriflE  of  Cook  county,  and  thereafter  and  on,  to  wit,  the 

day  of A.  D.  1S90,  the  same  was  sold  out  at  a  pub- 
lic sale,  and  after  due  and  proper  notice  of  such  sale  had  been 
made  by  advertisement,  and  the  said  stock  so  remaining,  real- 
izins:  at  said  sale  the  sum  of  seventeen  hundred  and  twenty- 
six  and  sixty-four  one  hundredths  dollars  ($1,726.64),  which 
was  the  fair  and  reasonable  market  value  of  the  said  property. 

**  And  the  plaintiff  in  fact  says  that  the  defendant,  by  means 
of  the  premises  on  the  day  aforesaid,  there  falsely  and  fraudu- 
lently deceived  the  plaintiff  as  to  the  financial  standing  of  said 
defendant,  and  in  the  sale  of  the  said  stock  of  hosiery  and 
underwear,  and  falsely  and  fraudulently  induced  said  plaintiff 
to  part  with  the  same,  and  deceived  the  plaintiff  in  inducing 
him  to  accept  as  security  for  said  purchase  price  the  said  rib- 
bon stock,  as  aforesaid,  and  thereby  the  said  plaintiff  was  de- 
prived of  a  large  sum  of  money,  to  wit,  the  sum  of  $4,000, 
in  enforcing  the  payment  of  said  notes  as  aforesaid,  to  the 
damage  of  the  plaintiff  of  $4,000,  and  therefore  he  brings  his 
suit,''  etc. 

The  only  representation  alleged  to  have  been  made  by  the 
defendant  below  which  is  charged  to  have  been  false,  is,  that 
he  did  not  owe  any  one  on  account  of  the  ribbon  stock  exceed- 
ing the  sum  of  ten  dollars.  Consistently  with  the  declaration 
the  ribbon  stock  may  have  been  less  in  value  than  that  sum; 
if  so,  the  security  which  the  plaintiff  below  fancied  the  ribbon 
stock  gave  him,  was  not  affected  by  that  representation.  It 
is  quite  consistent  with  all  that  is  alleged  in  the  declaration 
that  the  defendant  below  may  be  a  man  of  ample  fortune  with 
abundant  property  accessible  to  an  execution.  The  alleged 
false  representation  can  only  be  made  material  by  showing 
that  the  ability  of  the  defendant  below  to  pay  his  debts  dc- 
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pended  to  some  extent  upon  its  truth,  and  that  because  of  its 
untruth  he  was  loss  able  to  pay  than  he  would  have  been  if  it 
had  been  true^  For  the  mere  telling  of  a  lie,  an  action  will 
not  lie. 

The  subsequent  conduct  of  the  defendant  below  in  dispos- 
ing of  goods  which  he  had  the  right  to  dispose  of,  at  least 
such  right  is  not  negatived  by  the  declaration,  is  not  action- 
able, nor  is  tlie  manner  in  which  he  used  the  proceeds. 

There  is  no  precedent  for  an  action,  not  of  debt,  covenant 
or  assumpsit,  to  recover  moifey  due  by  contract,  but  of  tres- 
pass on  the  case  for  using  the  money  with  which  the  debt 
ought  to  have  been  paid,  for  other  purposes.  Such  an  action 
would  be  analogous  to  those  held  not  to  lie  in^Smith  v.  Blake, 
1  Day,  258,  Green  v.  Kimble,  6  Blackf.  652  and  Cooley  on 
Torts,  682,  note  1,  for  setting  up  a  false  claim  against  or  mak- 
ing a  fraudulent  levy  upon  the  property  of  the  debtor  of  the 
plaintiff. 

No  cause  of  action  is  shown  by  the  declaration  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

The  lack  of  an  express  averment  of  scienter  is  not  fatal. 
Farwell  v.  Metcalf,  61  111.  372. 

Heversed  and  remanded. 


Joseph  Elder  et  al, 

V. 

Gertrude  S.  Talcott. 

Gatning-^Opiiona — Negotiable  Instruments — Note — Criminal  Code^  See. 
132. 

1.  M  irprina  advanced  to  broKers  on  contracts  macle  to  be  settled  on  differ- 
ences maybe  recovered  from .  the  person  or  persons  to  whom  they  were 
paid. 

2.  Upon  a  bill  filed  to  enjoin  an  action  at  law  on  a  promissory  note  marlo 
by  the  complainant  to  defendants,  and  to  recover  a  sum  paid  by  the  com- 
plainant to  defendants  on  the  ground  that  said  note  had  been  given  and  said 
money  prid  by  said  complainant  to  indemnify  and  recompense  said  defend- 
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ants  for  losses  incurred  by  complainant  to  them  in  warring  or  giimbling 
contracts  made  for  the  purchase  and  sale  of  ^rain,  it  being  alleged  to  have 
been  agreed  and  undemtood  that  the  dealing  should  be  in. differences,  and 
that  no  grain  should  be  received  or  delivered  on  such  contracts,  this  conrt 
declines,  in  view  of  the  evidence,  to  interfere  with  the  decree  for  the  com- 
plainant 

[Opinion  filed  December  7,  1891.] 

In  error  to  the  Circnit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  D.  M.  KiKTON,  for  plaintiflFs  in  error. 

Mr.  John  E.  Bctrkb,  for  defendant  in  error. 

MoRAN,  J.  This  was  a  bill  filed  to  enjoin  an  action  at  law 
on  a  promissory  note  made  by  the  complainant  to  defendants, 
and  to  recover  back  $2,131  paid  by  said  complainant  to 
defendants  on  the  ground  that  said  note  had  been  given,  and 
said  money  paid  by  said  complainant  to  indemnify  and  recom- 
pense said  defendants  for  losses  incurred  by  complainant  to 
them  in  wagering  or  gambling  contracts  made  for  the  purchase 
and  sale  of  grain,  it  being  agreed  and  understood  between  the 
parties  that  the  dealing  should  be  in  diflFerences  and  that  no 
grain  should  be  received  or  delivered  on  such  contracts.  The 
action  at  law  upon  the  note  was  tried  pending  this  suit  in 
equity,  and  upon  its  determination  a  supplemental  bill  was  filed 
setting  up  the  result  of  the  action  at  law.  This  case  was 
heard  by  the  chancellor  on  the  following  stipulation  as  to  tlie 
facts : 

"  It  is  hereby  admitted,  in  the  above  entitled  cause,  that  the 
complainant  herein  made  her  promissory  note  to  the  defend- 
ants herein  for  the  sum  of  §2,000,  and  paid  to  the  defendants 
herein  the  sums  of  $1,800  and  $331  at  the  times  alleged  in 
complainant's  original  bill,  and  for  the  purpose  of  indemnify- 
ing and  securing  the  defendant  against  losses  which  they  had 
or  might  sustain  in  the  grain  transactions  in  question.  It  is 
admitted  that  the  grain  contracts  in  question  were  made  and 
entered  into  by  the  defendants  in  their  own  name. 
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"It  is  admitted  that  in  the  suit  at  law  mentioned  in  com- 
plainant's supplemental  bill  in  this  cause,  issue  .was  joined, 
verdict  and  judgment  were  rendered,  and  proceedings  were  had 
as  alleged  and  set  forth  in  said  supplemental  bill. 

"  It  is  admitted  that  the  question  and  issue  as  to  whether  the 
grain  transactions  in  question  were  gambling  transactions  were 
submitted  to  and  passed  upon  by  the  jury  in  said  suit  at  law. 

"  It  is  also  admitted  that  prior  to  the  commencement  of  this 
suit,  to  wit,  on  January  23,  1889,  tlie  complainant  herein 
made  a  demand  upon  said  defendants  for  the  return  to  her  of 
said  promissory  note,  and  for  the  said  money  paid  by  her  to 
said  defendants. 

**  It  is  hereby  stipulated  that  if  the  testimony  is  admissible 
in  this  cause,  the  defendants  will  testify  that  before  the  com- 
mencement of  this  suit  and  before  demand  was  made  upon 
them,  as  alleged  in  the  original  bill,  the  said  defendants,  as  the 
brokers  of  the  complainant,  paid  to  other  brokers  the  sum  of 
$4,131,  said  payment  being  for  losses  incurred  in  the  grain 
transactions  in  question.  The  complainant  reserves  the  right 
to  object  to  said  testimony  and  specify  any  legal  ground  of 
objection  to  its  introduction." 

The  court  decreed  in  favor  of  complainant  for  the  said 
amount  of  money  paid  over  to  the  defendants  and  interest, 
tliereon. 

It  is  contended  here  that  plaintiffs  in  error  can  not  be  held 
to  be  "  winners  "  of  the  money  within  the  meaning  of  Sec.  132 
of  the  Criminal  Code;  and  to  sastain  this  contention,  Higgins 
V.  McCrea,  116  U.  S.  671,  White  v.  Barber,  123  U.S.  392, 
and  the  case  of  Watte  v.  Costello,  40  111.  App.  307,  are  cited. 
In  the  case  last  cited  plaintiff  was  not  suing  under  said  Sec. 
132  to  recover  money  lost  in  gambling  deals  in  grain,  and  no 
point  was  made  as  to  who  was  the  winner. 

The  instruction  approved  in  said  case  was  too  broad  in  declar- 
ing that  if  the  transactions  conducted  by  the  parties  were 
gambling  transactions,  plaintiff  could  not  recover  for  any 
margins  advanced  by  him.  We  did  not  intend  to  hold  that 
margins  advanced  to  brokers  on  contracts  made  to  be  settled 
on  differences  could  not  be  recovered  back  from  the   person 
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or  persons  to  whom  they  were  paid,  and  if  such  a  meaning  is 
to  be  drawn  from  the  ease,  it  must  be  regarded  as  not  express- 
ing the  law  as  understood  by  this  court  Whatever  may  be 
argued  as  the  rule  from  the  case  decided  by  the  Supreme 
Court  of  the  United  States,  we  are  bound  by  the  decisions  of 
our  own  Supreme  Court  construing  our  statute.  Pearce 
V.  Foote,  113  111.  228,  is  decisive  of  the  question  now  made. 
As  here,  tlie  contracts  were  entered  into  bv  the  brokers  in 
their  own  name,  and  every  view  suggested  herein  by  counsel 
for  the  plaintiff  in  error  is  taken  up,  considered  and  over- 
tlirown  by  the  court 

In  obedience  to  the  law  as  laid  down  in  that  case,  the  judg- 
ment of  the  Circuit  Court  must  be  affirmed  for  the  amount 
thereof  after  deducting  the  amount  remitted  by  the  voluntary 
action  of  appellee  in  this  court.  Tlie  decree  is  affirmed  for 
$2,131,  and  appellee  will  pay  the  cost  in  this  court 

Decree  affirmed, 

Gary,  J.  T  concur  solely  upon  the  ground  that  the  Supreme 
Court  have  in  the  case  cited  defined  the  word  "  winner  "  as 
used  in  Sec.  132  of  the  Criminal  Code. 

Whether  Shaffner  v.  Pinchback,  133  111.  410,  conflicts  with 
that  decision,  I  do  not  feel  at  liberty  to  inquire. 


George  F.  Harding  and  Charles  E.  Marble, 

V. 

James  H.  Sandy  and  A,  C.  Sandy. 

Trespass — Jiea I  Property — Evidence — Instructions — Practice, 

1.  An  owner  may  take  from  a  wrongful  holder  his  own,  if  he  can  do  so 
without  a  breach  of  the  peace. 

2.  The  question  whether  it  was  error  to  refuse  to  instrnct  the  jury  in  a 
given  Ctise  to  disrepard  the  remark  of  an  attorney  in  the  case,  made  in  his 
opening",  upon  the  oral  request  of  opposing  counsel,  will  not  be  considered 
by  this  court.    A  written  instruction  to  such  effect  should  be  asked. 

3.  This  court  deprecates  the  practice  of  assigning  an  excessive  number  of 
errors,  and  the  making  of  briefs  of  ujidue  length. 
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Uurdini;  v.  Sjndy* 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  "William  J.  Ammen,  for  appellants. 

Messrs.  Seth  F.  Crews  and  Ernest  Bale  Owen,  for  appel- 
lees. 

Gary,  J.  This  is  an  action  of  trespass  by  the  firm  of  Sandy 
Brothers,  as  plaintitfs,  against  the  appellants,  Harding  and 
Charles  E.  Marble. 

Through  the  wliole  case  it  was  tacitly  assumed  that  Harding 
was  the' owner  of  a  building  fronting  north  called  the  Hard- 
ing block,  at  170  Madison  street,  in  Chicago,  and  one  witness 
spoke  of  it,  without  objection,  as  "  Mr.  Harding's  building." 

In  the  discussion  of  the  case,  we  shall,  therefore,  assume 
that  ownership  to  be  undisputed. 

A  lease  was  made  by  Harding  to  Marble  March  25,  1886, 
innning  to  April  30,  1891,  for  "  the  rear  portion  of  the  sixth 
floor  of  the  building  No.  170  E.  Madison  street,  consisting  of 
all  that  portion  in  the  rear  of  and  on  the  east  side  of  the  rear 
light-shaft,  with  access  thereto  through  the  hallway  leading 
from  the  front  hall,  and  across  to,  and  common  use  with  other 
tenants  of  the  building,  of  the  freight  elevator,  but  reserving  for 
otlier  tenants  of  the  same  floor  access  to  and  free  use  of  the 
said  elevator,"  and  March  29,  1886,  another  lease  was  made 
by  Harding  to  Sandy  Brothers,  also  running  to  April  30, 
1891,  for  "  all  that  part  of  the  sixth  floor  of  the  building 
known  as  Harding  block,  number  JL70  Madison  street,  in  the 
rear  of  the  central  light-shaft  (except  the  hall  to  lead  to 
the  rear  rooms),  extending  to  the  third  or  rear  light-shaft, 
and  also  that  .portion  on  the  west  side  of  said  light-shaft, 
with  free  use  of  and  access  to  the  freight  elevator,  for  use  of 
light  job  printing."     Both  leases  are  under  seal. 

The  appellees'  brief  says,  and  we  assume  truly,  without 
searching  for  the  evidence  of  the  fact,  that  when  those  leases 
wore  made  and  possession  takeui  under  them,  there  was  no 
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partition  dividing  the  premises  demised  by  the  one  lease  from 
those  demised  by  the  other.  The  rear  light-shaft,  as  ap- 
pears by  the  plats  in  evidence,  was  a  space  inclosed  mainly  by 
glass,  twenty  feet  long  north  and  south,  and  ten  and  one-half 
feet  wide  east  and  west,  nearly  midway  between  the  east  and 
west  walls  of  the  building. 

After  possession  was  taken  under  the  leases,  changes  were 
made;  first  by  placing  partitions,  so  that  a  space  sixteen  and 
one-half  feet  long,  along  the  west  wall  of  the  building,  and  six 
feet  wide,  the  north  end  of  which  space  was  the  line  of  the 
south  side  of  the  rear  light-shaft  extended  westwardly,  was 
divided  from  the  premises  occupied  by  Marble,  and  left  open 
to  access  at  the  north  end  to,  and  in  fact  was  occupied  by,  the 
Sandy  Brothers.  Afterward,  by  another  change,  a  partition 
was  extended  across  the  north  end  of  that  space,  and  the  par* 
tition  along  the  east  side  of  it  removed,  so  that  Marble  had 
access  to,  and  occupied  it. 

That  Harding  had  those  changes  made  and  the  property  of 
the  appellees  thereon  removed  to  the  premises  covered  by 
the  lease  to  the  appellees,  during  hours  when  they  were  not 
there,  is  one  of  the  principal  grievances  of  which  the  appel- 
lees complain. 

That  the  lease  to  them  demised  nothing  south  of  what  was 
west  of  the  rear  light-shaft,  can  not  be  made  clearer  by  multi- 
plying words  about  it  than  it  is  by  reading  the  lease,  and  no 
testimony  that  attemj)ts  to  extend  the  operation  of  the  lease 
by  conversation  between  one  of  the  appellees  and  Harding 
is  admissible,  or  if  admitted,  has  that  eflFect.  If  the  space 
described  did  not  pass  under  the  lease  to  Marble,  it  remained 
with  Harding,  and  the  result  is  the  same  to  the  appellees 
either  way;  they  can  not  make  Marble  and  Harding  jointly 
respond  in  damages  for  what  one  or  the  other  of  them  had  a 
right  to  take.  And  this  raises  the  question  of  law  presented 
by  the  fourth  instruction  given  on  behalf  of  the  plaintiffs  as 
follows : 

"  4.  The  court  instructs  the  jury  that  a  person  in  the 
actual  peaceable  possession  of  premises,  is  presumed  to  be 
there  rightfully,  and  no  one,  not  even  the  owner  of  the  prop- 
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ertj,  has  a  right  to  go  upon  the  premises  and  forcibly  eject 
the  person  so  in  possession  of  the  premises,  or  any  part  of 
them,  or  remove  his  property  therefrom  against  his  will, 
unless  the  person  so  entering  has  some  legal  process  from  a 
court  of  competent  jurisdiction,  authorizing  him  to  do  so,  or 
consent  of  the  one  in  possession." 

The  profession  is  slow  to  unlearn  what  in  Brooke  v.  O'Boyle, 
27  111.  App.  384,  we  called  *'  the  heresy  introduced  into  the 
law  of  this  State  in  1866."  The  case  there  cited.  Fort  Dear- 
born Lodge  V.  Klein,  115  111.  177,  holds  that  the  owner  may 
take  from  a  wrongful  holder  liis  own,  if  he  can  do  so  without 
a  breach  of  the  peace.  That  case  is  cited  with  approval  in 
Lee  V.  Mound  Station,  118  111.  304,  and  Gage  v.  Hampton, 
127  111.  87. 

The  Appellate  Court  of  the  Third  District  in  City  of  Bloom- 
ington  V.  Brophy,  32  111.  App.  400,  cited,  understood  and  fol- 
lowed it  as  we  understand  it.  The  contrary  doctrine,  for 
some  time  held  in  this  State,  was  first  adopted  by  the  Supreme 
Court  in  Reeder  v.  Purdy,  4t  111.  279,  and  was  there  based,  so 
far  as  authority  was  regarded,  more  upon  Dnstin  v.  Cowdry,. 
23  Vt.  631,  than  any  other  case,  and  that  in  turn  was  based 
upon  Newton  v.  Ilarland,  1  Man.  &  Gr.  644,  39  E.  C.  L.  952, 
and  that  case  has  been  long  since  overruled  in  England.  See 
Low  V.  Elwell,  121  Mass.  309,  and  Souter  v.  Codman,  14  R  I. 
119. 

The  key  note  of  the  prosecution  of  this  suit  was  struck 
when  the  counsel  for  the  appellees  in  his  opening  to  the  jury 
stated  in  an  '*  artless  Japanese  way  "  that  he  "  would  prove 
that  the  defendant  Harding  w*as  the  meanest  landlord  in 
Chicago,"  and  one  of  the  errors  assigned  is  that  the  court 
would  not  then  upon  an  oral  request  instruct  the  jury  to  dis- 
regard the  remark. 

If  then,  or  at  the  close  of  the  case,  a  written  instruction  to 
that,  effect  had  been  presented  and  refused,  the  question 
whether,  under  a  statute  requiring  the  court  to  instruct  only  in 
writing  and  as  to  the  law  of  the  case,  the  refusal  was  error, 
would  have  ai-isen;  now  it  does  not. 

It  is  impossible  to  go  through  the  mass  of  matter  presented 
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bj  the  appellants.  They  asked  fortj-five  instructions  of  which 
eighteen  were  given  as  asked,  seven  as  modified,  and  twenty 
were  refused.  They  assigned  twenty- nine  reasons  for  a  new 
trial,  and  assigned  twenty  errors  here.  Such  a  mode  of  ]>re- 
senting  a  case  anywhere,  either  in  the  trial  or  an  appellate 
court,  is,  as  this  court  said  in  Vail  v.  Drexel,  9  111.  App.  439, 
"  an  element  of  weakness. " 

A  brief  that  is  brief,  which  refers  in  every  statement  of 
fact  to  the  page  of  abstract  and  record  for  its  verity,  is  a  great 
help;  more  than  one  hundred  and  fifty  pages  of  discussion  at 
large,  is  not. 

Whether  anybody,  and  if  anybody,  who;  obscured  the  lights 
disturbed  the  possession,  or  encroached  upon  tlie  easements 
which  the  appellees  were  entitled  to  under  their  lease,  will,  if 
the  case  is  tried  again,  be  subjects  of  inquiry,  upon  which 
nothing  that  could  be  said  now  would  be  of  use. 

Specifically  for  the  error  in  the  fourth  mstruction  given  on 

behalf  of  the  plaintiffs,  the  judgment  is  reversed  and  the  cause 

remanded. 

Reversed  and  remanded. 


48  446  Chapin  &  Gould 

50    303, 

Wabash  Manufacturing  Company   and   Charles 

Shackleford,  Assignee. 

Sales — Trust  Property — Pursuit  of  Proceeds  of -^Insolvency  of  Agent. 

1.  In  order  to  pursue  a  trust  fund,  its  identity  as  a  fund  muRt  be 
preserved,  so  that  it  can  be  distingfuished  from  all  other  funds,  or  if  in- 
terininj?led,  that  the  intermingling  was  done  without  the  consent  of  the 
cestui  que  trust. 

2.  It  seems  to  have  been  contemplated  in  the  case  presented  tl^t  the 
proceeds  of  certain  goods  would  be  mingled  with  the  proceeds  of  the  goods 
of  an  insolvent  named. 

3.  Tills  court  holds  that  the  assignee  defendant  should  not  be  ordered  to 
account  for  the  credits,  upon  which  in  part  certain  goods  were  sold,  it 
not  being  shown  that  he  received  such  credits,  or  anything  on  account 
thereof. 
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Appkal  from  the  County  Court  of  Cook  County;  the  lion. 
Fbank  Scales,  Judge,  presiding. 

The  Wabash  Manufacturing  Company  received  on  consign- 
ment from  appellants,  paper  to  the  vahie  of  $144.78,  which 
it  was  to  sell,  and  account  to  appellants  for  the  proceeds. 
Thereafter  the  Wabash  Manufacturing  Co.  made  an  assign- 
ment, and  January  13,  1890,  appellants  filed  a  petition  asking 
that  the  .assignee  be  ordered  to  deliver  to  them  such  portion 
of  the  paper  as  might  be  remaining  in  his  hands,  if  any,  and 
if  the  same  had  been  sold  that  he  be  directed  to  pay  them  the 
sum  of  $144.78. 

The  assignee  answered  that  the  goods  were  sold  long  be- 
fore the  assignment,  and  the  proceeds  thereof  intermingled 
with  the  other  moneys  of  the  Wabash  Company  and  paid  out 
in  the  ordinary  course  of  business;  and  that  there  was  no  way 
of  distinguishing  such  proceeds  from  the  other  pro  pert}'; 
that  no  part  of  said  property  or  its  assets  came  to  the  pos- 
session of  the  assignee.  The  paper  was  sold  about  Decem- 
ber 1, 1889,  some  of  it  for  cash  and  some  on  a  credit  of  thirty 
to  sixty  days.  What  portion  was  sold  for  cash  and  what  on 
credit  does  not  appear,  neither  is  it  shown  that  any  of  the 
credits  were  outstanding  or  passed  to  the  assignee  by  the  assign- 
ment made  December  26th;  the  money  received^  was  inter- 
mingled with  the  other  funds  of  the  company. 

Mr.  L.  H.  FosTEB,  for  appellants. 

Messrs.  Gbiffin  &  Wile,  for  appellees. 

Waterman,  P.  J.  Appellants  seek  to  follow  the  proceeds 
of  trust  property,  without  being  able  to  distinguish  such  pro- 
ceeds from  funds  derived  from  other  sources.  Whatever 
may  be  the  rule  in  other  States,  it  is  established  in  this,  that 
in  order  to  pursue  a  trust  fund,  its  identity  as  a  fund  must  be 
preserved  so  that  it  can  be  distinguished  from  all  other  funds, 
or  if  intermingled,  that  the  intermingling  was  without  the 
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consent  of  the  cestui  que  trust  School  Trustees  v.  Kerwin, 
Ex'r,  25  111.  73;  Wilton  v.  Kirby,  8S  111.  566;  Union  Nat. 
Bank  v.  Goetz,  27  K  E.  Kep.  907. 

It  is  urged  that  the  proceeds  of  the  sale  are  to  be  charged 
as  a  lien  upon  the  entire  estate,  because  the  proceeds  of  the 
paper  were  mingled  by  tlie  consignee  with  funds  derived 
from  a  sale  of  his  own  goods. 

The  petition  filed  in  this  case  states  the  arrangement  to 
have  been  that  the  Wabash  Company  was  to  dispose  of  the 
goods  to  the  best  possible  advantage,  and  account  to  the  peti- 
tioners for  the  proceeds  thereof.  Petitioners  seem  to  have 
contemplated  that  the  company  would  mingle  the  proceeds  of 
these  goods  with  the  proceeds  of  its  own  property; 

It  is  said  by  the  Supreme  Court  in  Union  Nat.  Bank  y. 
Goetz,  s^ipra:  "The  principle  upon  which  a  trust  fund  is  pur- 
sued, and  its  proceeds  held  subject  to  the  trust,  is  that  the 
trustee  has  wrongfully,  and  contrary  to  the  intention  of  the 
owner,  converted  it,  and  where  there  has  been  a  commingling 
of  funds  or  property,  that  has  been  done  without  the  consent 
of  the  cestui  que  tinist^^ 

To  the  suggestion  that  the  assignee  should  have  been 
ordered  to  account  for  the  credits  upon  which  in  part  the 
goods  were  sold,  it  is  suflScient  to  say  that  it  was  not  shown 
that  the  assignee  received  these  credits  or  anything  on  account 
thereof. 

The  judgment  of  the  County  Court,  must  be  affirmed. 

Judgment  affirmed. 


43-448  H.  H.  Carpenter  • 

V. 

S.  T.  White, 

Writ  of  Assistance— A  ffidaviis — Practice, 

1.  Affiflavits  should  set  forth  facts.    It  is  for  the  court  to  draw  conclu- 
sions from  the  facts  proved. 

2.  In  the  case  presented,  this  court  declines,  in  view  of  the  evidence,  to 
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interfere  T^ith  an  order  directing  that  a  writ  of  assiRtance  be  issued,  parties 
in  possession  of  premises  upon  which  a  mortgaf^e  had  been  foreclosed — the 
same  having  been  sold — refusing  to  give  possession  thereof. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  ShEPAKD,  Judge^  presiding. 

In  the  year  1887,  Angie  Page  filed  her  bill  to  restrain  the 
foreclosure  of  a  mortgage  upon  the  premises  in  question 
which  she  then  owned.  , 

On  the  22d  day  of  July,  1889,  there  was  entered  in  the 
Superior  Court  in  the  said  suit  upon  the  cross-bill  of  the 
Mutual  Building  and  Loan  Association  against  Angie  Page, 
Darius  Morey  and  others,  a  decree  of  foreclosure  of  the  said 
mortgage  upon  the  said  premises,  the  possession  of  which  is 
now  in  controversy.  Thereunder,  after  advertisement,  the 
premises  were  sold  by  the  master  to  Samuel  T.  White,  the 
sale  was  confirmed,  and  on  the  24:th  day  of  May,  1890,  a 
master's  deed  of  the  premises  was  made  to  said  White.  The 
decree  contained  the  usual  clause  requiring  surrender  of  pos- 
session. It  appearing  that  the  said  defendant,  Angie  Page, 
under  tJie  name  of  Angie  Traeger,  she  having,  since  the  filing 
of  said  cross-bill,  intermarried  with  one  Charles  Traeger,  and 
the  said  Charles  Traeger,  were  in  possession  of  the  premises, 
and  that  a  copy  of  the  master's  deed  and  a  certified  copy  of 
the  order  of  court  confirming  the  sale  had  been  served  upon 
them,  and  a  demand  of  possession  made,  the  court  directed 
that  a  writ  of  assistance  be  issued;  from  this  order  H.  H. 
Carpenter  has  appealed. 

Upon  the  hearing  of  the  motion  for  said  writ  of  assistance, 
John  B.  Fuller  made  affidavit  that  Angie  Traeger  and  her 
husband,  Charles  Traeger,  were  the  only  persons  in  actual 
possession  or  occupancy  of  the  premises  at  the  time  when  the 
purchaser  at  the  master's  sale  demanded  possession;  S.  T. 
White  made  affidavit  that  on  the  23d  day  of  April,  1891,  he 
went  to  the  premises  and  found  Angie  Traeger  living  there; 
that  she  told  him  that  the  premises  were  hers  and  she  was 
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going  to  continue  in  possession  thereof;  that  she  introduced 
Charles  Traeger  to  aifiant,  and  he,  Charles  Traeger,  stated  to 
affiant  that  he  had  entered  into  possession  of  said  premises 
about  November  1,  1890,  and  had  since  been  continuously  in 
possession. 

On  behalf  of  appellant  the  appellant's  affidavit  was  filed, 
stating  that  he  is  in  possession  of  the  premises  under  a  lease 
from  one  Oliver  S.  Patch  to  John  A.  E.  Bok,  bearing  date  of 
October  8,  18S7,  being  for  the  term  of  five  years;  that  affiant 
purchased  said  lease,  and  an  assignment  was  made  to  him 
November  6,  1890,  and  he  at  once  took  possession  and  has 
since  been  in  possession.  Attached  to  said  affidavit  was  a 
copy  of  a  lease  of  said  premises  by  Oliver  S.  Patch  to  John 
A.  E.  Bok,  dated  October  8, 1887,  and  terminating  November 
1,  1892.  The  lease  provided  that  the  lessee  should  not 
underlet  or  assign  without  the  consent  of  the  lessor,  and  had 
thereon  an  assignment  by  Bok  to  Carpenter.  The  affidavit  of 
John  A.  E.  Bok  stated  that  he  obtained  a  lease  of  said  prem- 
ises from  Patch,  that  he  took  ])06ses8ion  of  said  premises  on 
the  8th  day  of  October,  1887,  and  continued  in  such  posses- 
sion until  the  6th  day  of  November,  1890,  when  he  sold  and 
assigned  said  lease  to  11.  11.  Carpenter. 

The  affidavit  of  Joseph  N.  Barker  set  forth  that  l3ok  was 
in  possession  of  said  premises  until  November  5,  1890,  when 
he  assigned  his  lease  to  H.  H.  Carpenter.  That  Bok  came  to 
affiant's  office,  and  affiant  drew  the  assignment  of  the  lease  and 
a  bill  of  sale  of  Bok's  personal  property;  that  Buk  gave  Car- 
penter possession  of  said  property  and  Carpenter  placed 
Charles  Traeger  in  possession  of  said  property  to  hold  for  him, 
Carpenter.  A  ppellee  introduced  also  his  own  affidavit  and  that 
of  M.  L.  Kaf  tree,  that  said  Bok  had  told  them  that  he  agreed 
to  sell  his  personal  property  and  assign  his  lease  to  Annie 
Traeger;  that  she,  in  the  office  of  said  Barker,  gave  him  a 
check  in  payment,  and  Bok  signed  his  name  upon  the  lease,  as 
evidence. of  surrender  of  said  lease;  that  said  Annie  Traeger 
did  not  represent  that  she  was  acting  for  any  other  person. 

Mr.  W.  H.  Hill  and  Mrs.  Mary  A.  Ahrens,  for  appellant 
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Messrs.  Thomas  Dent  and  M.,L.  Raftree,  for  appellee. 

Waterman,  P.  J.  Angie  Traeger  and  Charles  Traeger 
are  the  only  persona  shown  to  be  in  actual  occupancy  of  said 
premises.  Angie  Traeger  was  a  party  to  the  suit  in  which 
the  decree  of  sale  was  entered. 

She  having  since  intermarried  with  Charles  Traeger,  and 
being  in  the  occupancy  of  the  premises,  his  occupancy  is  pre- 
sumptively through  her.  The  affidavits  of  appellant  dnd 
Barker,  that  he,  appellant,  took  possession  November  6, 1S90, 
and  has  since  been  in  possession,  and  that  appellant  placed 
Charles  Traeger  in  possession,  are  mere  statements  of  conclu- 
sions. What  did  appellant  do  from  which  he  concludes  that 
he  took  |K)6session  ?  •  In  what  way,  by  what  acts,  did  appellant 
place  Charles  Traeger  in  possession,  should  have  been  shown. 
Affidavits  should  set  forth  facts.  It  is  then  for  the  court  to 
draw  conclusions  from  the  facts  proved.  Waarich  v.  Winter, 
33  111.  App.  36;  Shultz  v.  Plankinton  Bank,  40  111.  App.  462. 

Charles  Traeger,  wlio  is  shown  to  be  an  occupant  of  these 
premises,  makes  no  statement  that  he  so  holds  under  appel- 
lant, nor  does  Angie  Traeger  claim  to  be  occupying  under 
authority  conferred  by  appellant.  The  impression  left  by  a 
consideration  of  these  affidavits  is  that  appellant  is  acting 
merely  as  the  instrument  of  Angie  Traeger,  and  that  she  it  is 
who  is  the  real  assignee  of  the  Patch  lease. 

The  order  of  the  Superior  Court  is  affirmed. 

Order  affirmed^ 


M.  McNichols 

V. 

F.  T.  HuiiT. 


Jppealapd  Error— Practice, 

1.    If  upon  appeal  from  the  judgment  of  a  justice  it  appears  that  the  cer- 
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tificate  to  the  tmnscript  is  defective^  a  rule  on  the  justice  to  suppija  proper 
certificate  may  be  obtained.*  It  is  not  proper  to  strike  out  the  transcript  on 
file,  though  the  same  be  imperfect,  it  being  sufficient  to  give  the  court  juris- 
diction of  the  subject-matter. 

2.  There  is  no  legal  connection  or  repugnance  between  the  denial  of  a 
continuance  at  one  term,  and  a  call  for  trial  in  the  first  week  of  the  succeed- 
ing term. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  tlie  Hon. 
TuEODOKE  Bkektai^o,  Judge,  presiding. 

Messrs.  Spaklikg  &  Subine,  for  appellant 
Mr.  C.  J.  Michelet,  for  appellee. 

MoRAN,  J.  There  is  no  merit  in  this  appeal.  Appellant 
commenced  an  attachment  before  a  justice  of  the  peace 
against^  appellee  and  obtained  a  judgment,  which  judgment 
said  appellee  appealed  to  the  Superior  Court.  The  record 
shows  that  a  transcript  was  filed  in  the  Superior  Court  on 
April  5,  1890,  and  the  case  was  reached  for  trial  on  February 
26,  1891.  At  the  trial,  appellant  sought  to  have  the  justice's 
certificate  to  the  transcript  stricken  out.  The  court  denied 
the  motion;  appellant  then  refused  to  proceed  witli  the  trial 
of  the  cause^  and  on  motion  of  appellee  the  court  dismissed 
the  suit. 

It  is  contended  that  the  court  could  not  proceed  to  try  the 
case  because  the  transcript  was  defective.  If  there  was  any 
defect  in  the  certificate,  appellant  might  have  obtained  a  rule 
on  the  justice  to  supply  a  proper  certificate.  It  would  not  be 
j)r.oper  for  the  court  to  strike  out  tlie  transcript  on  file.  The 
objections  to  it  were  merely  technical  and  it  was  sufficient  to 
give  the  court  jurisdiction  of  the  subject-matter.  Fink  v.. 
Disbrow,  69  111.  76;  Buettner  v.  The  Norton  &  Dickinson 
Manufacturing  Co.,  90  111.  415. 

Tliere  was  no  error  in  the  action  of  the  court,  and  the  judg- 
ment must  be  affirmed. 

Judgment  afflrined. 
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[  Upon  petition  for  rehearing^  opinion  filed  March  29^  1892.'] 

Gary,  J.  On  petition  by  appellant  for  rehearing,  our 
attention  is  called  to  the  fact  that  the  former  opinion  omits 
to  notice  the  point  made  by  him,  that  the  "papers"  of  the 
case  before  the  justice  had  not  been  on  file  ten  days  before 
the  first  day  of  the  term  at  which  the  case  was  disposed  of. 

The  facts  are  these:  The  papers  were  filed  February  26, 
1891.  On  that  day  the  appellant  moved  the  court  to  strike 
the  cause  from  the  calendar,  and  continue  it  for  that,  among 
other  reasons.  The  court  denied  the  motion  and  the  appellant 
excepted.  But  in  fact  the  cause  was  continued,  under  the 
general  provision  of  the  statute  as  to  "causes  and  proceedings 
pending."     Sec.  56,  Chap.  37,  111.  Stats.,  "Courts," 

The  March  term  commenced  Monday,^  March  2d.  On  the 
4th,  the  case  was  called  for  trial,  and  although  the  same  cause 
(whetlier  good  or  bad  we  do  not  need  to  say)  for  a  continu- 
ance then  existed  as  to  the  March  terra  which  the  week 
before  applied  to  the  February  term,  yet  the  ap])ellant  did 
not  ask  for  any  delay,  but  moved  only  to  strike  out  a  certifi- 
cate made  upon  the  pa])ers  by  the  justice  after  they  had  been 
filed  in  court.  This  the  court  refused.  As  leave  might  have 
been  given  to  make  tliat  certificate,  there  was  no  reason  to 
strike  it  out.  If  the  court  felt  its  dignity  trenched  upon,  the 
appellant  was  not  concerned. 

The  appellant  refused  to  try  his  case,  and  did  not  ask  for  a 
continuance;  the  court  had  no  alternative,  and  dismissed  it  on 
motion  of  the  appellee. 

This  court  has  no  judicial  knowledge  of  the  size  of  the 
docket  of  the  Superior  Court.  The  call  at  tlie  March  term 
may,  for  aught  we  know,  have  begun  at  number  one,  and 
reached  this  case  on  the  third  day  of  the  term.  There  is  no 
legal  connection,  or  repugnance,  between  the  denial  of  a  con- 
tinuance at  the  February  term,  and  a  call  for  trial  in  the  first 
week  of  the  March  term. 

Rehearing  denied. 
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142>      0 


The  Wisconsin  Central  Railroad  Company 

V. 

Marcella  H.  Boss,  Administratrix. 

Master    and   Serrant — Railroads — Personal   Injuries — Negligence  qf 
Master — Defective  Track, 

'  In  on  action  brousrbt  to  recover  for  the  death  of  a  brakeman,  the  same' 
being  alleged  to  have  occurred  through  the  negligence  of  a  railroad 
company  named,  the  contention  being  whether  the  defendant,  Rgainst 
whom  judgment  was  obtained,  was  responsible,  the  plaintiff  having  been 
employed  by  a  combination  of  companies  doing  business  under  a  certain 
name,  this  court  holds,  in  view  of  the  evidence,  that  defendant  company  was 
in  said  combination,  and  that  it  was  liable,  severally  or  jointly,  with  the 
other  companies  so  operating,  for  the  injury  in  question. 

[Opinion  filed  December  10,  1891.] 

•    Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Henry  S.  Boutell,  for  appellant 

Messrs.  Brandt  &  Hoffman  and  J.  S.  Keknard,  Jr.,  for 
appellee. 

MoRAN,  J.  Appellee's  decedent  was  a  brakeman  on  a 
train  of  cars,  and  was  jerked  or  jolted  by  the  car  on  which  he 
was  standing  being  thrown  from  the  track,  so  that  he  fell*  and 
was  killed  by  the  train  running  over  him. 

At  the  time  of  the  accident  the  train  was  passing  over  a 
piece  of  railroad  known  as  the  Pan  Handle,  and  it  was  shown 
that  the  track  was  in  a  defective  condition,  which  probably 
caused  the  accident.  Tlie  main  c9ntost  fa  over  the  question 
whether  the  right  defendant  was  sued,  or  rather,  whether  the 
defendant  against  which  the  verdict  and  judgment  went  was 
in  any  manner  responsible  for  the  injury. 

It  was  shown  that  the  engines  drawing  the  train  were 
marked  "  W.  C.  L.,"  which  letters  stood  for  *'  Wisconsin  Cen- 
tral Line,"  which  latter  was  not  the  name  of  a  railroad  com- 


First  District — October  Term,  1891.      455 

Wisconsin  Central  R.  R.  Co.  v.  Ross. 

panj  or  corporation,  but  was  a  name  under  which  several 
railroad  companies  operated  in  carrying  on  their  business 
under  a  contract  or  arrangement  between  them.  The  evi- 
dence tended  to  show  that  deceased  was  employed  and  paid 
by  the  combination  of  companies  known  as  the  Wisconsin 
Central  Line.  It  mav  be  doubtful  whether  there  was  suffi- 
cient  evidence  submitted  to  the  jury  to  sustain  a  finding  that 
the  Wisconsin  Central  Railroad  Company  was  one  of  those 
composing  the  Wisconsin  Central  Line,  but  upon  the  motion 
for  a  new  trial  a))pellant  introduced  a  receipt  which  con- 
tained the  names  of  companies  composing  the  Wisconsin  Cen- 
tral Line,  and  among  others  is  that  of  the  Wisconsin  Central 
Railroad  Company.  This  was  evidence  to  sustain  the  verdict 
rendered,  and  we  are  of  opinion  was  suflicient,  being  uncontra- 
dicted and  coming  from  appellant  itself,  to  show  that  appel- 
lant was  in  the  combination  and  operating  under  the  name  of 
the  Wisconsin  Central  Line.  That  being  so,  it  was  liable 
severally,  or  jointly  with  other  companies  operating  with  it 
under  the  general  name,  for  all  negligence  of  any  one  of  the 
companies  composing  the  combination  which  resulted  in  in- 
jury to  a  person  to  whom  th«  duty  of  care  was  due  from 
said  combination.  Consolidated  Ice  Machine  Co.  v.  Kiefer, 
26  111.  App.  466. 

There  is  no  question  of  law  in  the  case,  and  on  the  question 
of  fact  presented  our  conclusion  is  against  appellant. 

The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 

Waterman,  P.  J.     1  am  of  the  opinion  that,  it  appearing 

9 

that  at  the  time  of  the  accident  appellant  was  not  operat- 
ing any  trains,  bnt  that  Edwin  H.  Abbott  and  John  A.  Stewart, 
as  trustees  for  the  first  mortgage  bondholders,  were  then  in 
actual  possession  and  occupancy  of  and  operating  its  road,  this 
action  can  not  be  sustained  against  appellant. 

I  am  also  of  the  opinion  that  the  evidence  as  to  the  employ- 
ment of  the  deceased  by,  and  as  to  the  train  by  which  he  was 
killed  being  a  train  of,  the  Chicago,  Wisconsin  &  Minnesota 
Railroad  Company,  is  such  that  the  verdict  and  judgment  can 
not  be  sustained. 
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Thomas  F.  McKey 

V. 

William  P.  Nelson  and  John  L.  Nelson. 

Contracts — Right  qf  Architect  to  Add  to  Building  Contract — Extras. 

Where  parties,  wholly  upon  the  assurance  of  an  architect  that  they 
will  be  paid,  be  having  no  authority  to  accept  bids  or  make  contracts,  do 
work,  not  at  the  request  of  the  owner  of  a  building  in  process  of  constrnc- 
tion,  and  which  they  had  no  reason  to  suppose  he  would  regard  as  an  extra, 
no  request  by  him  will  be  implied. 

[Opinion  filed  December  10,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Messrs.  Doolittle,  McKey  &  ToiAian,  for  appellant. 

Messrs.  Griffin  &  Wile,  for  appellees.  / 

Gary,  J.  Three  kinsmen,  all  named  McKey,  employed 
the  same  architect  to  make  plans,  etc.,  and  receive  bids  for 
the  erection  of  two  houses  for  each  McKey. 

The  architect  Iiad  no  authority  to  accept  bids  or  make  con- 
tracts. The  contracts  referred  to  plans,  etc.,  attached.  The 
appellees  bid  for  the  glazing  on  all  the  houses,  and  their  bide 
were  accepted.  They  examined  only  the  plans  of  the  two 
houses  of  one  of  the  other  McKeys,  being  told  by  the  archi- 
tect that  all  six  houses  were  substantially  alike,  with  some 
unimportant  differences  that  would  not  affect  tlie  cost.  No 
plans  were,  in  fact,  attached  to  the  contract  signed  by  the 
parties  to  this  suit.  The  appellant  had  no  knowledge  of  what 
plans  the  appellees  examined. 

Before  the  appellees  began  work  on  the  appellant's  honseg, 
which  accorded  with  the  plans  of  those  houses,  they  saw  that 
one  of  them  was  constructed  to  require  bent  glass  in  a  window; 
they  told  the  architect  they  did  not  figure  on  bent  glass,  and 
he  told  them  that  the  bent  glass  would  be  an  extra,  put  it  in 
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and  he  would  see  tliat  they  were  paid  for  it.  Testimony  as  to 
this  conversation  was  objected  to  by  the  appellant,  and  after 
it  was  received  he  moved  to  strike  it  out,  and  took  exceptions 
to  the  action  of  the  court  in  receiving  and  retaining  it  in  the 
case,  60  that  the  error  is  in  the  record.  The  cause  was  sub- 
mitted to  the  jur}'  without  instruction,  but  the  counsel  of  the 
appellees,  in  his  closing  argument,  told  them  that*  when  the 
architect  said  that  he  would  gee  that  the  appellees  were  paid 
for  the  bent  glass,  it  was  the  same  as  though  the  appellant  had 
said  it;  it  is  clear,  therefore,  that  the  verdict  rests  upon  that 
theory. 

Whether  there  was  any  contract  between  tliese  parties, 
because  of  its  incompleteness  by  reference  to  plans  attached 
when  none  were  attached,  is  not  now  a  question. 

The  appellees,  wholly  upon  the  assurance  of  the  architect, 
did  work,  not  at  appellant's  request,  which  they  had  no  reason 
to  suppose  that  he  would  regard  as  an  extra,  and  which  they 
have  made  part  of  his  freehold.  The  law  under  such  cir/;um- 
stances  will  not  imply  a  request  by  him.  If  they  were  at 
liberty  to  reject  the  contract  they  signed,  because  of  its  incom- 
pleteness, and  yet  went  on  under  it,  they  must  take  it  as  it  is. 
They  knew,  and  the  appellant  did  not  know,  w^hen  they  signed 
it,  that  the  plans  they  had  seen  were  not  the  plans  of  the 
two  houses  which  that  contract  related  to.  The  architect  had 
no  authority  to  add  to*  its  terms.  Adlard  v.  Muldoon,  45  111. 
193;  Campbell  v.  Day,  90  111.  363.  Under  such  circumstances 
the  appellant  is  not  liable. 

The  case  of  Sexton  v.  City  of  Chicago,  107  111.  323,  does 
not  present  the  queMion  here  decided.  It  was  hold  there 
that,  as  the  plans  and  specifications  showed  no  details  for  the 
superstructure  of  sky-lights,  the  printed  forms  on  which  bids 
were  made  which  mentioned  sky-lights  did  not  bring  such 
superstnicture  within  the  work  which  the  contract  required 
Sexton  to  do.  The  court  first  say  that  this  state  of  facts 
"conclusively  shows  the  sky-lights  were  not  embraced  within 
the  contract;"  and  then  follow  with  a  recital  of  what  took 
place  between  Sexton  and  a  draughtsman  in  the  office  of  the 
city  architect,  without  a  very  clear  showing  as  to  what  extent 
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tlie  citj  was  responsible  for  the  acts  of  its  officers  and  em- 
ployes in  the  line  of  their  official  dnty.  On  the  other  point 
in  that  case  as  to  plans,  etc.,  it  does  not  appear  that  the  con- 
tract referred  to  plans,  etc.,  attached  to  the  contract,  and 
those  upon  which  Sexton  relied  were  the  original  of  which 
the  city  had  furnished  him  copies. 

Tlien,  upon  the  quantum  meruit  for  the  work  that  Sexton 
liad  done,  upon  the  hypothesis  that  the  difference  between 
the  city  and  Sexton  as  to  plans  avoided  the  contract,  Sexton 
had  done  that  work  under  his  own  correct  construction  of  the 
contract,  and  therefore  the  point  was  not  in  the  case.  But  if 
his  consti-uction  had  been  wrong,  he  did  the  work  in  good 
faith,  in  execution  of  the  contract  as  he  understood  it.  Here, 
the  appellees  did  the  work  with  their  eyes  open,  knowing 
before  beginning  that  the  bent  glass  was  called  for  by  the 
plans  that  should  have  been  attached  to  the  contract,  trusting  • 
to  the  unauthorized  assurance  of  the  architect. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Maria  Ceowe 

V. 

Peter  F.  Wolff. 


Agency — Sale  of  Real  Estate — Secorery  of  Commission, 

« 

1.  In  an  action  brought  to  recover  a  sura  alleged  to  be  due  as  a  commit 
sion  on  a  sale  of  real  estate,  this  court  declines,  in  view  of  the  evideucet 
to  interfere  with  the  judgment  for  the  plaintiff. 

2.  The  action  being  upon  a  special  contract,  a  contention  that  there  can 
be  no  rf  covery  under  the  common  counts  because  the  ngent  did  not  do  all 
that  he  was  bound  to  do  thereunder — not  only  find  a  purchaser,  but  prepare 
the  papers  for  conveyance,  etc.,  the  owner  having  sold  the  property— anJ 
that  the  principal,  not  having  availed  himself  of  the  offer,  obtained  no 
benelit  from  what  the  agent  did,  is  unavailing  where  there  is  no  evidence 
that  it  was  the  understanding  that  the  agent  should  prepare  the  papers  for 
conveyance,  etc.,  or  that  it  was  the  custom  for  the  asrent  who  makes  a 
sale  to  do  so. 
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[Opinion  filed  December  10,  1891.] 
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Appeal  from  tlie  Circuit  Court  of  Cook  County;  the  Hon. 
EiCHARD  W.  Clifford,  Judge,  presiding. 

Appellant  beina:  the  owner  of  a  lot  on  Clark  street  in  Chi- 
cago, received  from  appellee  a  letter  asking  Jier  if  the  prop- 
erty was  for  sale,  and  if  so,  for  what  price.  She  went  to  his 
office  and  told  him  he  might  sell  it  for  $25,000  cash.  Sep- 
tember 11th  she  wrote  to  appellee,  stating  that  she  had 
decided  to  withdraw  the  property  from  sale.  This  letter  ho 
testifies  he  never  received.  September  12th  he  went  to  her 
house  and  told  her  he  had  an  offer;  he  declared  he  told  her 
an  offer  of  $20,000,  one-half  cash,  balance  in  one  or  two  years, 
with  interest  at  six  per  cent. 

She  testifies  he  told  her  that  he  had  an  offer  of  $25,000. 
A  few  days  thereafter  she  sent  him  a  postal  card  saying  she 
would  be  down  to  his  olfice.  She  went  down,  looked  at  a 
contract  which  appellee  had  drawn  to  sell  the  property  to  a 
Mr.  Clark  for  $20,000,  one-third  cash;  this  she  refused  to 
sign  and  left  the  office. 

She  "shortly  afterward  sold  the  property  for  $21,000,  all 
cash. 

Appellee  told  her  that  if  he  made  a  sale  his  commissions 
would  be  two  and  one-half  per  cent. 

Clark  testified  that  he  offered,  was  ready,  able  and  willing  to 
purchase  the  property  for  $20.000 — one-half  cash,  balance 
one  or  two  years'  time,  with  interest  at  six  per  cent. 

A  jury  was  waived  and  the  cause  tried  by  the  court.  The 
court  found  for  the  plaintiff  and  rendered  judgnient  for 
$500. 

Mr.  M.  J.  Dl'nne,  for  appellant. 

Messrs.  Kraus,  Mayer  &  Stein,  for  appellee. 

Waterman,  P.  J.  The  question  presented  by  this  record 
is  one  of  fact.  Did  appellant  authorize  appellee  to  sell  her 
property  for  $20,000  upon  the  terms  offered  by  Clark  ? 
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Appellant  denies  that  she  did  this.  Appellee  declares  that 
she  did. 

While  a  reading  of  the  record  leaves  upon  our  minds  the 
impression  that  she,  rather  than  lie,  told  the  truth  about  this 
matter,  it  is  impossible  for  the  court  to  say  that  there  was  in 
her  favor  such  a  preponderance  of  evidence  as  will  justify  us 
in  reversing  the  finding  and  judgment  of  the  Circuit  Court 

It  is  urged  that  as  the  action  is  upon  a  special  contract, 
there  can  be  no  recovery  under  the  common  counts,  because 
the  agent  did  not  do  all  that  he  was  bound  to  thereunder,  viz., 
not  only  find  a  purchaser,  but  prej  are  the  papers  for  con- 
veyance, etc.,  and  the  principal,  not  having  availed  herself  of 
the  offer,  obtained  no  benefit  from  what  the  agent  did. 

In  regard  to  this,  it  is  sufficient  to  say  that  there  was  no 
evidence  that  it  was  the  understanding  that  appellee  should 
])repare  the  papers  for  conveyance,  etc.,  or  that  it  is  the  cus- 
tom for  the  agent  who  makes  the  sale  to  do  so. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Judginetii  affirmed. 


TuE  People  of  the  State  of  Illinois  ex  rel. 

John  P.  Altgeld. 

Mandamus — Jurisdiction — Bill  of  Exceptions, 

1.  In  this  State  the  judicial  powers  of  governnjent  are  vesfed  in  courts, 
and  persons  not  members  thereof  can  not  exercise  judicial  functions. 

2.  As  an  individual,  a  judge  has  no  power  to  make  judgments  or  judiciar 
records;  these  things  he  can  only  do  when  he  is  acting  as  a  court. 

3.  The  settling  of  a  bill  of  exceptions  is  a  judicial  act. 

4.  This  court  can  not  command  one  who  is  no  longer  a  judge  to  exer- 
cise judicial  functions — to  do  a  judicial  act. 

5.  The  rule  that  bills  of  exception  settled  and  signed  by  the  judge  who 
tried  the  cause,  although  after  the  expiration  of  his  term  of  office,  should 
be  recofc'nized  as  regular  and  valid,  does  not  obtain  in  this  State. 

6.  This  court  has  no  power  to  settle  a  bill  of  exceptions,  that  is,  make  or 
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altera  portion  of  the  record  of  a  lower  court  as  to  a  case  tried  therein; 
nor  has  it  authority  to  set  aside  a  judgment  of  an  inferior  court  and  grant  a 
new  trial  unless  reversible  error  b  found  in  the  record. 

[Opinion  filed  December  11,  1891.] 
Petition  for  writ  of  inandamae. 

Messrs. Weigley,  Bulkley  &  Gray,  for  appellants. 

Messrs.  Kbaus,  Mayer  &  Stein,  for  appellee.       • 

Wa^terman,  p.  J.  This  is  an  application  to  this  court  for 
a  peremptory  writ  commanding  respondent,  who  was  one  of 
the  jadges  of  the  Superior  Conrt  of  Cook  County,  to  sign  a 
certain  bill  of  exceptions  presented  to  him,  or  to  settle  and 
sign  a  true  bill  of  exceptions  in  the  case  of  Hanchett  v.  Bulk- 
Jey,  lately  ti'ied  before  him.  The  petition  was  filed  July  20, 
1891. 

The  respondent,  in  his  answer,  after  denying  that  he  had 
ever  refused  to  sign  and  settle  a  true  bill  of  exceptions  in 
said  cause,  further  answered  that  on  the  first  day  of  August, 
1891,  by  virtue  of  a  resignation  by  him  made  to  take  effect  on 
that  day,  he  ceased  to  be  and  is  no  longer  a  judge  of  the  said 
Superior  Court. 

The  relator,  in  his  replication,  passed  by  the  allegation  that 
the  respondent  is  no  longer'a  judge  of  the  Superior  Court; 
and  the  respondent  thereupon  demurred  to  said  replication. 
There  are,  in  respect  to  courts  and  bills  of  exceptions,  certain 
well  settled  rules,  by  which  our  action  upon  this  application  is 
to  be  determined;  among  these  are,  that  in  this  State  the 
judicial  powers  of  government  are  vested  in  courts,  and  that 
persons  not  members  of  such  courts  can  not  exercise  judicial 
functions :  Hoagland  v.  Creed,  81  III.  50;  Bishop  v.  Nelson,  83 
III.  601;  People  v.  Maynard,  14  111.  419;  Hall  v.  Marks,  34 
III.  359;  that  as  an  individual,  a  judge  has  no  power  to  make 
judgments  or  judicial  records;  these  things  he  can  only  do 
when  he  is  acting  as  a  court :  Ling  v.  King  &  Co.,  91  111. 
571;    that  the  settling  of  a  bill  of  exceptions  is  a  judicial 
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act :  Emerson  v.  Clark,  2  Scam.   489;  Culliner    v.  Nash,  76 
III.  515;    Hawes  v.  The  People,  129  111.  125. 

We  are  asked  in  this  proceeding  to  command  one  who  is 
no  longer  a  judge  to  exercise  judicial  functions — to  do  a  judi- 
cial act. 

We  are  clearly  of  the  opinion  that  such  action  upon  oar 
part  would  be  entirely  unwarranted.  If  one  who  has  ceased 
to  be  a  judge,  may  be  compelled  by  the  mandate  of  a  Supe- 
rior Court  to  act  as  a  judge,  it  is  difficult  to  see  why  he  may 
not,  of  Ills  own  motion,  without  any  mandate,  so  act. 

In  The  People  v.  Pearsons,  3  Scam.  270,  the  court  said,  in 
substance,  that  a  person  who  was  no  longer  a  judge  could  not 
be  compelled  to  settle  a  bill  of  exceptions.  In  DeHaas  v. 
Newago,  46  Mich.  12,  the  court  declined  to  issue  a  mandamus 
to  compel  the  settling  of  a  bill  of^exceptions  by  one  who 
had  resiii:ned  since  the  filinor  of  his  answer  to  the  rule  to  show 
cause.  In  Phelps  v.  Conant,  30  Vt.  277,  it  was  held  that  tho 
presiding  judge  of  the  County  Court  could  not  amend  the 
bill  of  exce])tions  after  his  term  of  office  had  expired.  In  Tho 
State  V.  Barnes,  16  Neb.  37,  it  was  held  that  under  the  statute 
of  that  State,  the  judge  who  tried  a  cause  had  authority  to 
settle  a  bill  of  exceptions  therein,  after  the  expiration  of  his 
term  of  office.  In  Fellows  v.  Tait,  14  Wis.  156,  and  Tlall  v. 
Ilazelton,  21  Wis.  321,  it  is  said  to  be  the  practice  in  Wiscon- 
pin  to  recognize  as  regular  and  valid  bills  of  exception  settled 
and  signed  by  the  judge  who  tried  the  cause,  although  settled 
and  signed  after  the  expiration  of  his  term  of  office.  We  are 
not  aware  that  any  such  practice  has  ever  existed  in  this  State. 

It  is  suggested  that  the  court  should  either  compel  the 
respondent  to  settle  and  sign  a  bill  of  exceptions  in  the  case  of 
Hanchett  v.  Bnlkley,  to  which  this  proceeding  is  ancillary, 
or  itpelf  settle  the  bill  of  exceptions,  or  grant  a  new  trial  in 
the  Hanchett  and  Bulkley  case. 

This  court  has  no  power  to  settle  a  bill  of  exceptions,  i.  ^., 
make  or  alter  a  portion  of  the  record  of  the  Superior  Court 
as  to  a  case  tried  in  that  court;  nor  has  it  authority  to  set 
aside  a  judgment  of  an  inferior  court  and  grant  a  new  trial, 
unless  reversible  error  is  found  in  the  record. 
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The  demurrer  of  the  respondent  is  sustained  and  the  peti- 
tion dismissed. 

Petition  dismissed. 


David  L.  Newborg 

V. 

Leopold  M.  Freehling. 

lAmxtation— Statute  of— Sec.  18.— Pleading—Statutes. 

1.  Where  a  statute  is  relied  upon  for  a  recovery  or  as  a  defense,  the 
pleader  need  not  reFer  to  or  negative  an  exception  or  proviso,  where  it  is 
not  contained  in  the  enacting^  clause. 

2.  In  the  case  presented,  this  court  holds  that  defendant's  demurrer  to 
plantiff's  second  replication  should  have  been  overruled;  that  if  defendant 
desired  to  avail  himself  of  the  benefit  of  the  exception  to  the  statute  in  ques- 
tion he  should  have  set  it  up  by  way  of  rejoinder,  and  that  the  judgment 
for  the  defendant  can  not  stand. 

[Opinion  filed  December  7,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presidinsj. 

The  action  in  this  case  was  brought  on  a  judgment  rendered 
in  the  State  of  Michigan.  The  defendant  pleaded  the  Illinois 
statute  of  limitations  of  five  and  ten  years  respectively,  to 
which  the  plaintiff  under  leave  filed  four  replications.  De- 
fendant having  demurred  to  such  replications,  the  court  below 
sustained  said  demurrer  and  entered  judgment  for  costs  against 
the  plaintiff. 

The  second  replication  alleges  that  at  the  time  the  cause  of 
action  accrued,  defendant  was  out  of  the  State,  and  afterward 
returned,  which  return  was  the  first  to  the  State  after  the 
accruing  of  the  several  causes  of  action,  etc.,  and  also  alleges 
that  plaintiff  commenced  this  action  within  five  years  after 
defendant's  first  return  as  aforesaid. 
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Mr.  Israel  Cowkn,  for  appellant. 
Messrs.  Blum  &  Blum,  for  appellee. 

Waterman,  P.  J.  Section  18  of  the  statute  of  limitations  is 
as' follows :  ^'  If,  when  the  cause  of  action  accrues  against  a  per- 
son, he  is  out  of  the  State,  the  action  may  be  commenced  within 
the  times  herein  limited,  after  his  coming  into  or  return  to 
the  State.  *  *  *  But  the  foregoing  provisions  of  this  sec- 
tion shall  not  apply  to  any  case  when,  at  the  time  the  canse 
of  action  accrued,  or  shall  accrue,  neither  the  party  against 
nor  in  favor  of  whom  the  same  accrued,  or  shall  accrue,  were 
or  are  residents  of  this  State." 

This  section  in  its  first  clause  states  a  condition  which  will 
constitute  a  bar  to  the  running  of  the  statute ;  it  then  states 
an  exception  to  the  rule  created  by  the  first  clause.  The 
plaintiflE  was  not  bound  in  his  replication  to  negative  such 
exception.  If  the  defendant  desired  to  avail  himself  of  the 
benefit  of  the  exception,  ho  should  have  set  it  up  by  way  of 
rejoinder. 

"  It  is  a  well  recognized  rule  of  pleading  that  where  a 
statute  is  set  up  and  relied  on  for  a  recovery  or  as  a  defense, 
the  party  pleading  need  not  refer  to  or  negative  an  excej> 
tion  or  proviso,  unless  it  is  contained  in  the  enacting  clause." 
Hyman  v.  Baine,  83  111.^256  ;  Partoues  v.  Holmes,  33  111.  App. 
312;    1  Chitty's  Pleadings,  2-i6-7,  16th  Am.  Ed. 

The  demurrer  to  the  second  replication  should  have  been 
overruled. 

For  the  error  ind  icated,  the  judgment  of  the  Circuit  Court 
is  reversed,  and  the  case  remanded. 

Reversed  and  remanded. 
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Monieitb  v.  Gehrig. 


John  Monteith 

V. 

Joseph  Gehrig. 

Trespass — Former  Adjudication, 

In  an  action  of  trespass  quare  cJaiisnm  /regit,  this  court  holds  that  the 
question  raised  therein  is  res  adjudicata  and  athrms  the  judgment  for  the 
defendant. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
Fkamk  Baker,  Judge,  presiding. 

On  the  27th  of  July,  1885,  appellee  obtained  before  a  jus- 
tice of  the  peace  a  judgment  against  appellant  in  an  action  of 
forciblie  detainer. 

Appellant,  on  the  Ist  day  of  August,  perfected  an  appeal 
to  the  County  Court.  On  the  3d  day  of  August  appellee 
issued  a  distress  warrant  and  appellant's  premises  were  en- 
tered and  his  goods  seized  thereunder.  It  was  admitted  that 
appellee  obtained  judgment  against  appellant  in  the  distress 
proceedings.  Appellant  brought  an  action  of  trespass  against 
appellee  for  the  entry  and  removal  of  goods  under  the  dis- 
tress warrant. 

The  Circuit  Court,  upon  the  trial,  directed  the  jury  to  return 
a  verdict  of  not  guilty,  which  they  did.  There  was  judg- 
ment on  the  verdict  and  the  plaintiff  brings  this  appeal. 

Mr.  LotJiB  Washington,  for  appellant. 

Messrs.  George  Sparling,  C.  A.  Surin^  and  J.  C.  Patter- 
son, for  appellee. 

Waterman,  P.  J.  The  judgment  in  the  distress  proceed- 
ings, from  which  no  appeal  was  taken,  established  the  right 
of  appellee  to  distrain;  if  appellant  desired  further  to  contest 
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sach  right,  he  should  have  appealed  from  that  judrrment  As 
it  is,  tlie  question  raised  in  this  case  is  res  ddjudicaiay  and  tlie 
judgment  of  the  Circuit  Court  must  be  afHrmed. 

Jud^jinent  affirmed. 


Ellen  P.  Vail 

V. 

William  J.  Arkell  and  Ldcy  W.  Drexel  et  al. 

Cross-bills — Judgment  and  Decrees. 

1.  A  cross-bill  is  a  bill  filed  by  a  dnfendMnt  in  a  triven  suit  a^inst  the 
plaintiff  therein,  or  other  defendants  therein,  or  both,  touching  the  mutter 
in  question  in  the  original  bill. 

2.  In  the  case  presented,  the  original  bill  prayed  for  an  injanction 
restraining  persons  named  from  interfering  with  certain  premises.  The 
defendants  therein  filed  a  cro6s-bill  asking  for  an  injunction  restraininjr 
complainant  and  another  from  int<^rfering  with  the  taking  possession  thereof 
by  them.  A  second  cross- bill  was  filed  by  a  third  person,  claiming  a  right 
to  redeem  the  same; she  was  made  a  party  to  both  bill  and  cross-bill*  io 
neither  of  which  was  any  allegation  showing  why  she  should  be  a  party, 
neither  showing  any  ground  of  relief  against  her,  nor  asking  for  any.  Thia 
court  holds  that  she  could  have  successfully  demurred  to  both. 

3.  Where  a  trial  court  renders  a  decree  variant  from  that  directed  by  the 
Appellate  Court  in  a  given  case,  an  appeal  may  be  had  therefrom,  or  a  writ 
of  error  sued  out.  A  court  of  equity  will  not  look  with  favor  upon  aclaiiu 
that  such  decree  was  rendered,  where  -it  is  not  made  for  some  years  after 
the  rendition  thereof. 

4.  This  court  holds  that  there  is  nothing  in  the  charge  that  the  master 
began  the  pub'ication  of  notice  of  sale  prior  to  the  expiration  of  the  time 
fixed  for  payment,  that  the  amendment  io  the  decree  was  purely  formali 
and  that  the  decree  remained  a  judgment  as  of  the  date  of  its  entry. 

[Oi)inion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hod. 
Murray  F.  Tuley,  Judge,  presiding. 

One  Annie  M.  Miller  filed  in  the  Circuit  Court  her  bill  for 
an  injunction    restraining  William  J.  Arkell    and   Lucy  W. 
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Drexel  from  interforing  with  her  possession  of  certain  prem- 
ises, she  claiming  an  interest  therein  by  virtue  of  an  alleged 
lease  by  Joseph  W.  Drexefl,  to  her,  of  certain  premises  de- 
scribed as  block  five  (5),  etc.,  in  certain,  subdivisions  of  the 
north  half  (J)  of  Sec.  nineteen  (19),  township  thirty-eight  (38), 
range  fourteen  (14).  Ellen  P.  Vail  was  made  a  party  de- 
fendant, the  only  allegation  as  to  her,  being  that  she  claimed 
some  interest  in  the  premises.  No  relief  against  her  was 
asked. 

The  defendants,  Arkell  and  Drexel,  answered  the  bill, 
denying  that  the  complainant  had  any  such  lease  or  any  inter- 
est equitable  or  otherwise  in  the  said  premises,  and  filed  a 
cross-bill  alleging  that  the  said  Annie  M.  Miller  and  Alexan- 
der Miller,  being  unlawfully  in  possession  of  lots  in  said  block 
five,  exercise  acts  of  ownership  over  the  whole  block  of 
which  they  allege  they  are  the  owners,  and  trespass  upon  the 
rights  of  complainants  in  said  cross-bill,  and  that  said  Annio 
and  Alexander  Miller  threaten  and  intimidate  the  tenants  of 
orators  on  said  promises,  and  threaten  to  commit  further  tres- 
passes and  to  drive  oflf  with  force  orators '  tenants^and  prevent 
orators  from  taking  possession  of  said  premises  by  tenants. 
The  cross-bill  asked  for  an  injunction  against  the  .said  Annie 
and  Alexander  Miller,  restraining  them,  etc.  Ellen  P.  Vail 
was  made  a  party  defendant  to  this  cross-bill,  but  the  bill  set 
up  no  title  in  her  and  asked  for  no  relief  as  against  her. 

Ellen  P.  Vail  answered  the  bill  of  Annie  M.  Miller,  tlie 
cross-bill  .of  Drexel  and  Arkell,  and  filed  her  cross-bill,  alleg- 
ing that  on  the  14th  day  of  July,  1883,  she  was  the  owner 
of  an  equal  undivided  half  part  of  the  lots  and  lands  in  said 
bill  and  cross-bill  described,  and  of  the  north  half  of  Sec.  19 
in  the  town  of  Lake,  in  the  county  of  Cook  and  State  of  Illi- 
nois, subject  to  the  payment  of  certain  purchase  money  to  one 
Joseph  W.  Drexel ;  that  in  March,  1875,  Joseph  W.  Drexel 
filed  his  bill  to  foreclose  the  agreement  of  purchase  under 
which  the  said  Ellen  P.  Vail  claimed  title,  making  her  and 
others  parties  defendant  thereto ;  that  a  decree  was  entered ' 
decreeing  the  payment  of  the  money  found  dne  on  snch  con- 
tract within  sixty  days;  that  she  sued  out  a  writ  of  error  to 
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reverse  said  decree,  and   it  was  reversed   by  tJie  Appellate 
Court  and  ordered  to  be  set  aside  and  wholly  for  iiothincf 
esteemed;  that  said  cause  was  docketed  in  the  Circuit  Court, 
and  the  bill,  against  the  protest  of  her,  the  said  Ellen  P.  Yail, 
amended,  but  that  the  amendments  did  not  materially  alter 
the  allegations  of  the  bill  as  passed  upon  by  the  Appellate 
Court;  that  said  bill  was  without  equity;  that  tlie  only  order 
the  Circuit  Court  was  authorized  to  make  was  an  order  dis- 
missing the  bill ;  but  notwithstanding  this,  the  Circuit  Court 
entered  a  pretended  decree  inconsistent  with  the  opinion  and 
decree  of  the  Appellate  Court;    that  by  said  decree  the  de- 
fendants thereto  were  ordered  to  pay  the  sum  of  $135,842.45, 
with  interest  and   costs.     And   thereupon   the  complainant, 
Joseph  W.  Drexel,  was  to  execute  and  deliver  a  warranty  deed 
of  said  premises.     The  cross-bill  further  sets  forth  that  said 
decree  was  in  direct  violation  of  the  order  of  the  Appellate 
Court,  and  of  the  law  of  the  case  as  determined  by  the  Appel- 
late Court;  that  notwithstanding  the  order  of  the  Appellate 
Court,  said  decree  ordered  that  in  default  of  such  payment 
the  said  land  should  be  sold  by  the  master,  and  that  out  of  the 
proceeds  the  master  should  pay  to  said  Drexel  the  amount 
found  due  as  aforesaid,  with  interest,  etc.     Alleges  that  said 
decree  was  illegal  and  void  because  it  contained  no  provision 
for  redemption.     That  said  decree  was  amended  October  9, 
1883.     Further  alleges  that  .the  master  gave  public  notice  for. 
three  weeks  that  he  would  sell  said  premises;  alleges  that  no 
valid  notice  could  be  given  until  the  expiration  of  thirty  days 
from  the  date  of  said  amendment  to  said  decree.     That  tlie 
date  of  the  first  publication  of  notice  was  October  13,  1883, 
and  of  the  last,  October  27,  1883.     Alleges  that  said  notice 
was  premature,  illegal,  unauthorized  and  void;  that  said  de- 
cree was  placed  upon  the  record  of  said  Circuit  Court  at  the 
September  term,  1883,  of  said  court.     Alleges  that  complain- 
ant and  her  co-defendants  were  entitled  to  thirty  days  from 
and  after  the  expiration  of  said  September  term  of  said  Cir- 
cuit Court  in  which  to  pay  said  sum  so  found  due  as  aforesaid. 
That  on  the  5th  day  of  November  said  master  pretended  to 
offer  said  premises  for  sale;  that  tliere  was  no  bidder  save 
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said  Drexel,  and  that  he  became  the  purchaser.  Alleges  that 
'while  said  decree  and  sale  are  void,  yet  complainant  offers  to 
pay  the  amount  of  said  decree,  together  with  interest  and 
costs ;  that  the  master  has  not  made  to  said  Drexel  any 
valid  conveyance  of  the  said  premises  or  any  part  thereof; 
and  that  no  valid  conveyance  can  be  made,  and  that 
she  and  her  co-defendants  have  the  right  to  redeem  said 
premises.  Waives  answer  under  oath  and  prays  for  a  discov- 
ery as  to  all  sales  of  any  portion  of  said  premises,  an  accoiuit- 
ing,  and,  after  payment  by  her  of  the  amount  so  found  due  as 
aforesaid  with  interest  and  costs,  a  conveyance  of  said  ])remise8 
by  the  defendants  to  complainant  and  her  co-defendants. 

A  demurrer  to  this  cross-bill  was  filed  by  Lucy  W.  Drexel 
and  Wm.  J.  Arkell,  executors  of  the  last  will  of  Joseph  W. 
Drexel  and  Lucy  W.  Drexel,  which  demurrer  was  sustained 
and  the  bill  dismissed. 

Messrs.  Eobert  Rae  and  James  W.  Beach,  for  appellant. 

The  status  as  to  the  legal  ownership  of  the  proj)eity  in 
question  at  the  time  of  the  making  of  the  lease  to  the  com- 
plainant Miller  was  fixed  and  determined  by  this  court  in  the 
case  of  Yail,  impleaded  with,  etc.,  v.  Joseph  W.  Drexel,  9 
111.  App.  349.  It  was  then  ruled  that  Asa  Vail  was  the  owner 
of  the  premises  and  Drexel  the  mortgagee. 

The  original  bill  prayed  for  an  yijunction  restraining  Arkell 
and  Mrs.  Drexel,  representatives  of  the  estate  of  Drexel, 
deceased,  and  also  prayed  for  the  enforcement  of  the  lease  in 
question  and  to  quiet  complainant's  possession.  The  cross-bill 
of  Ai'kell  and  Mrs.  Drexel  was  for  a  decree  canceling  the 
lease  and  compelling  the  lessee  to  surrender  possession  of  the 
premises  to  them  and  not  to  Mrs.  Vail.  The  cross-bill  was 
germane  to  the  original  bill  of  complaint. 

The  cross-bill  of  Ellen  P.  Vail,  who  was  a  defendant  to  the 
original  bill  of  Mrs.  Miller  and  also  the  defendant  in  the 
cross-bill  of  Drexels,  was  brought  for  the  purpose  of  cross- 
litigation  for  the  purpose  of  obtaining  the  benefit  of  a  former 
decree  of  the  court  and  of  carrying  it  into  execution,  and  was 
brought  for  the  purpose  of  giving  her  aflSrmatiye  relief  on  the 
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matters  and  things  set  up  as  a  defense  to  the  pretensions  and 
claims  of  the  Drexels  in  their  cross-bill,  and  is  responsive  to 
the  allegations  set  up  in  said  cross- bill.  As  to  new  matter  bo 
responsive,  it  is  a  supplemental  bill  against  the  Drexels,  aiid 
protective  of  the  title  of  the  Millers  to  the  term  held  by  them 
under  the  lease  made  by  Vail,  and  which  rights  the  Millers' 
original  bill  is  tiled  to  preserve.  Story's  Equity  Pleading, 
p.  16. 

The  cross-bill  of  Arkell  and  Mrs.  Drexel  and  the  cross-bill 
of  Ellen  P.  Vail  were  properly  filed.  Cooper's  Equity 
Pleading. 

The  pleadings  under  the  cross-bill  of  Arkell  and  Mrs.  Drexel 
are  very  similar  to  those  found  on  the  common  law  side  of  the 
court  in  the  old  case  known  as  '*  Shelly's  case,"  where  Henry 
Shelly,  claiming  a  covenant  broken  in  the  lease,  entered  vi  et 
annis  and  disseized  and  ejected  one  Nicholas  Wolfe,  the 
lessee,  who  sued  him  in  trespass  quare  clatisum  f regit,  Not- 
withstanding he  was  his  landlord,  the  court  stopped  to  inquire 
as  to  the  title  of  Ilenry  Shelly,  before  inquiring  into  the  mer- 
its of  the  cause,  whether  any  condition  of  the  lease  had  been 
broken.     1  Coke,  87  b— 88  ab.;  Fraser,  Ed.  219. 

The  decree  entered  in  the  Circuit  Court  being  inequitable, 
and  assailable,  and  Arkell  and  Mrs.  Drexel  having  tiled  their 
cross-bill  against  Ellen  P.  Vail,  she  can  in  this  cause  maintain 
her  cross-bill  and  attack  said  decree.  Loyd  v.  Ejrkwood,  112 
111.  329. 

Mr.  Arkell  and  Drexels  having  filed  a  cross-bill,  claiming 
title  and  asking  aflirmative  relief,  which  may  adversely  affect 
Mrs.  Vail's  title,  the  court  will,  upon  a  cross-bill  filed  by  Mrs. 
Vail  defensive  of  her  title,  look  into  the  foreclosure  proceed- 
ings under  which  Drexete'  title  is  derived  as  against  Mrs.  Vail, . 
to  see  whether  it  is  just  and  equitable  that  they  shall  have 
such  relief;  the  court  will  not  lend  itself  to  technical  estoppels, 
but  will  grant  to  a  complainant  in  an  original  or  cross-bill  only 
what  in  equity  and  conscience  he  ought  to  have.  Wadhams 
V.  Gay,  73  111.  415;  Bean  v.  Smith,  2  Mason,  252;  Hamilton 
V.  Houghton,  2  Bligh  (P.  C),  169. 

Arkell  and  Mrs.  Drexel  have  alleged  against  Mrs.  Vail  an 
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estate  in  fee  simple,  although  to  obtain  affirmative  relief  as 
against  Miller,  it  need  not  have  been  alleged  to  that  extent; 
3'et  as  Mrs.  Vail  was  made  a  party  to  the  cross-bill  of  Arkell 
and  Mrs.  Drexel,  under  a  pretense  of  adverse  title,  she  may 
sot  up  in  her  answer  as  at  common  law  a  general  traverse  of 
title  or  estate  to  the  extent  of  which  it  is  alleged.  Stephen 
on  Pleading,  240,  and  authorities  there  cited. 

Messrs.  Hutchinson  &  Luff,  for  appellees. 

The  matters  set  forth  in  the  cross-bill  are  new  and  distinct 
from  the  matters  embraced  in  the  original  bill  and  not  ger- 
mane thereto,  and  the  demurrer  was  properly  sustained.  The 
cross-bill  seeks  no  relief  against  the  complainant  in  the  orig- 
inal bill.  Daniell's  Ch.  PI.  and  Pr.  1548;  Daniel  v.  Morrison,  6 
Dana,  186;  Slason  v.  Wright,  14  Vt.  208;  Kennedy  v.  Ken- 
nedy, 66  III.  190;  Gage  v.  Mayer,  117  111.  636. 

The  cross-bill  is  barred  by  laches  and  lapse  of  time,  more 
than  seven  years  having  elapsed  since  the  decree  and  sale 
complained  of  and  no  excuse  for  the  delay  being  shown. 
Fergus  v.  Woodworth,  44  111.  374;  Hay  v.  Baugh,  77  111.  500; 
Bush  V.  Sherman,  80  111.  160;  Hoyt  v.  Pawtucket  Inst,  for 
Savings,  110  111.  390,  and  cases  cited. 

A  bill  of  review  must  be  filed  within  the  time  allowed  by 
statute  for  the  suing  out  of  a  writ  of  error.  Sloan  v.  Sloan, 
102  111.  581. 

The  matters  contained  in  the  cross-bill  are  res  adjudi- 
cata. 

The  decree  of  July  14,  1882,  was  final,  in  that  it  settled  all 
the  equities  between  the  parties,  and  left  nothing  to  be  done 
but  to  execute  the  decree.  The  amendment  was  made  by 
consent;  it  was  purely  formal,  made  no  change  in  the  equities 
of  the  parties,  and  was  in  the  interest  of  the  defendants. 
Black  on  Judgments,  Sees.  41,  43,  154,  155,  156,  157,  161. 

Waterman,  P.  J.  A  cro$s-bill  is  defined  by  Story  in  his 
work  on  Equity  Pleadings,  Sec.  389,  to  be  *^a  bill  brought  by 
a  defendant  in  the  suit  against  the  plaintiff  in  the  same  suit, 
or  against  other  defendants  in  the  same  suit,  or  against  both, 
touching  the  matter  in  question  in  the  original  bill." 
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It  is  quite  manifest  that  the  cross-bill  of  Ellen  P.  Tail  is 
not  touching  the  matters  in  question  in  the  original  bill  of 
Annie  M.  Miller;  that  bill  is  based  entirely  upon  the  charge 
that  she,  Annie  Miller,  has  a  lease,  with  rent  ]>aid  up  foi* 
'  twenty  years,  to  certain  premises;  and  is  therefore  entitled  to 
be  neither  harassed  nor  disturbed  by  the  executors  of  Josejih 
W.  Drexel,  by  whom  it  is  alleged  the  lease  was  made.  Kor  is 
the  cross-bill  of  Ellen  P.  Vail  touching  any  of  the  matters  in 
question  in  the  cross-bill  tiled  by  the  executors  of  Joseph 
Drexel.  That  bill  is  based  upon  the  allegation  that  they 
are  owners  of  certain  premises  and  that  Annie  Miller  and 
Alexander  Miller  are  interfering  with  their  use  and  enjoy- 
ment of  the  same,  and  have  committed,  and  threaten  to 
commit,  divers  trespasses,  etc.  Ellen  P.  Vail  liaving  been 
made  a  party  to  the  original  bill  and  to  the  cross-bill  without 
any  allegation  showing  why  she  should  be  a  party,  as  neither 
bill  showed  any  ground  of  relief  against  her,  and  neither 
asked  for  any,  she  could  have  sucessfully  demurred  to  each 
of   these  bills.     Kennedy  v.  Kennedy,  66  111.  190-195. 

Nor  was  she,  as  is  urged,  ordered  to  answer  the  cross-bill; 
she  was  ruled  to  plead,  answer  or  demur  to  the  same.  The 
matters  set  up  in  the  cross-bill  of  appellant  are  in  no  respect 
germane  to  those  of  the  original  bill  or  cross-bill  of  Drexel 
and  Arkell. 

Appellant  alleges  that  the  Circuit  Court  disregarded  the 
order  of  the  Appellate  Court,  and  rendered  a  decree  in  viola- 
tion of  such  order.  If  this  is  so,  such  action  upon  the  part  of 
the  Circuit  Court  was  error,  but  its  decree  was  not  therefore 
void;  if  the  Circuit  Court  rendered  a  decree  variant  from 
that  directed  by  the  Appellate  Court,  appellant  might  then 
have  appealed  from  that  decree  or  sued  out  a  writ  of  error; 
instead  of  this  she  allows  nearly  eight  years  to  elapse  ere  she 
complains  of  this  decree,  which  she  now  says  was  unauthor- 
ized and  void.  More  than  seven  years  have  elapsed  since  the 
sale  took  place  under  this  decree,  during  all  of  which  time 
she  has  been  inexcusably  silent.  Nothing  is  alleged  which, 
during  all  this  time,  she  has  not  known.  One  guilty  of  such 
laches  is  not  favorably  regarded  by  a  court  of  equity.     Munn 
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V.  Burgess,  70  111.  604;  May^v.  Baugli,  77  III.  500;  Bush  v. 
Shermau,  SO  111.  160;  Hoyt  v.  Pawtucket  Inst,  for  Savings, 
110  111.  a90;  Hamilton  v..  Lubukoe,  51  111.  415;  Dempster  v. 
West,  69  111.  613. 

Appellant  charges  that  the  master  began  the  publication- 
of  notice  of  the  sale  by  him  made",  prior  to  the  expiration  of 
the  time  fixed  for  payment  by   the  defendants  of  the  sum 
fonnd  due.     The  decree  was  entered  July  14,  1SS3 — the  first 
publication  of  notice  of  sale  was  October  13, 1SS3. 

Appellant,  however,  contends  that  as  the  decree  was 
amended  on  the  9th  day  of  October,  1SS3,  the  thirty  days 
began  to  run  from  that  time.  The  amendment,  it  appears, 
was  made  by  stipulation  of  the  parties,  of  whom  appellant  was 
one,  and  was  purely  formal,  being  merely  to  correct  certain 
clerical  errors.  The  decree  remained  a  judgment  as  of  the 
date  of  its  entry,  July  14, 1883.  Black  en  Judgments,  Sec.  154;, 
Coughran  v.  Gutcheus,  18  111.  390;  Smith  v.  Wilson,  26  111.  186. 

The  allegation  that  the  master  has  never  made  to  Joseph 
W.  Drexel,  his  heirs,  executors  Or  assigns,  any  valid  convey- 
ance of  the  premises,  is  a  mere  conclusion  of  the  pleader.' 
What  conveyance  he  has  made  so  that  the  court  can  deter- 
mine as  to  its  validity,  is  not  shown. 

The  demurrer  to  appellant's  cross-bill  was  properly  sus- 
tained, and  the  decree  dismissing  the  same  is  aflSrmed. 

Decree  affirmed. 


William  O.  Cole  et  al. 

V. 

National  School  Furnishing  Co. 

Sales — Warranty — School  Bonds. 

In  a  controversy  touching  the  sale  of  certain  school  bonds  which  were 
forced,  this  court  holds,  in  view  of  the  evidence,  that  the  pkiintiffs  are  entitled 
to  a  judgment  in  a  sum  named. 

[Opinion  filed  December  7,  1891.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the  Ilon- 
Elliott  Axthony,  Judge,  presiding. 

Messrs.  Ball,  Wood  &  Oajklet,  for  appellants. 

Messrs.  Oskorne  Begs.  &  Burgett,  for  appellee. 

Mgran,  J.  This  case  was  in  this  court  at  the  October  term, 
1888,  (30  111.  App.  156,)  and  a  judgment  in  favor  of  the  present 
appellants  was  then  reversed  for  the  reason  that  we  thought 
the  conclusion  of  the  trial  court  was  not  sustained  by  the  e^d- 
dence  as  then  shown  in  the  record.  There  is,  in  tliis  record, 
further  evidence  showing  more  clearly  what  the  relations  of 
appellants  and  appellee  in  the  bond  transactions  were,  and  we 
do  not  regard  our  view  of  the  case  when  here  befoi-e  as  con- 
trolling on  the  record  now  presented. 

It  is  shown  that  appellee  received  from  appellants  $82.50 
of  the  money  which  appellants  paid  for  the  $700  of  bonds. 
This  was  to  pay  for  a  6U])posed  order  for  school  furniture 
which  accompanied  the  notice  that  the  bonds  were  at  tlio 
express  office. 

The  school  furniture  order  appears  to  have  been  a  part  of 
the  scheme  of  fraud  perpetrated  by  the  forgers  of  the  bonds. 
If  the  appellee  had  no  responsibility  for  the  fraud  perpe- 
trated on  appellants,  it  certainly  received  from  appellants 
§82.50  of  the  money  that  they  were  defrauded  of,  for  which 
it  has  not  rendered  to  appellants  or  any  one  else  any  value  or 
consideration. 

This  is  the  money  of  appellants  in  appellee's  hands,  and 
which  appellants  have  a  right  to  recover  in  this  action.  What- 
ever view  may  be  taken  of  the  othei:  questions  in  the  case, 
the  verdict  should  have  been  in  favor  of  the  appellants  for 
said  amount.  The  judgment  must  therefore  be  reversed  and 
the  verdict  in  favor  of  appellee  set  aside  and  a  new  trial 
granted. 

He  versed  and  remanded. 
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Dixon  National  Bank 

V. 

Jacob  Spielman. 

Negotiable  InBtruments — Notes— Partnership— Dissolution  —  Evidence 

1.  The  evidence  in  the  case  at  bar  wan  i^i^ufBcient  to  justify  a  finding  that 
appellant  bank  had  notice  of  the  dissolution  of  appellee's  firm  prior  to  the 
executing  of  the  notes  sued  on. 

2.  Upon  rehearing  this  court  holds  that  notice  that  as  between  a  person 
namedand  the  defendant  the  latter  had  become  but  a  surety,  was  as  effectual 
to  preclude  the  former  from  pledginflf  the  credit  of  the  defendant  as  notice 
of  the  dissolution,  if  received,  would  have  been,  and  that  the  judgment  for 
the  defendant  must  be  afi[irmed. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  Coiintj;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Ball,  Wood  &  Oakley,* for  appellant. 

Messrs.  Hofheimer  &  Zeisler,  for  appellee.  . 

Gary,  J.  In  1870  or  1871,  a  firm  called  Spielman,  Dement 
&  Piscliel  was  formed  at  Dixon,  Illinois,  but  in  1874  or  1875, 
it  ceased  to  do  anj  other  business  than  renew  its  bills  payable 
as  they  fell  due. 

Their  business  had  been  manufacturing,  and  from  1874  or 
1875  their  works  had  been  operated  by  a  creditor,  the  father 
of  Dement.  On  the  Ist  ox  September,  1877,  a  paper  under 
seal  was  executed  between  them  by  which  Spielman  and  Pischel 
conveyed  to  Dement  all  their  interest  in  property  described, 
which,  probably,  though  not  so  expres6ed,  was  the  manufactur- 
ing plant  Dement  gave  his  notes  to  Spielman  for  a  large 
amount  and  covenanted  with  Spielman  and  Pischel  to  assume 
the  payment  of,  and  save  Spielmenand  Pischel  harmless  from, 
all  debts  of  "the  late  firm  of  Spielman,  Dement  &  Pischel." 
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By  another  paper  under  seal  between  Spielman  and  Dement 
there  was  shown  a  like  conveyance  by  Spielman  alone,  and 
Dement  agreed  with  Spielman  to  pay  all  outstanding  obliga- 
tions of  Spielman,  Dement  &  Pischel,  "  and  the  copartner- 
ship is  hereby  dissolved."  This  suit  is  by  the  bank  against 
Spielman  only,  npon  two  notes  made  by  Dement  in  the  name 
of  Spielman,  Dement  &  Pischel,  dated  March  2,  1878,  but  not 
delivered  until  three  weeks  later,  in  renewal  of  other  notes  of 
the  firm  held  by  the  bank  and  past  due. 

As  the  case  stands,  the  only  question  is  one  of  fact — did  the 
bank  have  notice  of  tiie  dissolution  of  the  firm  before  accepting 
these  notes  ?  Besides  the  inference  that  the  jury  might  draw 
from  the  facts  that  Dixon  is  not  a  large  city  and  that  the  firm 
had  not  been  manufacturing  for  several  years,  and  that  there- 
fore the  bank  must  have  known  tiiat  the  firm  was  out  of 
business,  and  so  were  at  least  put  upon  inquiry  as  to  Dement's 
authority  to  use  the  firm  name, -the  only  evidence  of  notice 
of  the  dissolution  to  the  bank  is  the  testimony  of  Dement, 
He  was  a  witness  at  the  trial  for  the  bank,  and  the  appellee 
read  from  a  deposition  he  had  given  earlier.  In  the  deposi- 
tion he  had  said  tliat  there  was  never  any  public  announce- 
ment of  the  digsolution;  that  the  bank  understood  the  whole 
situation;  knew  of  the  dissohition,  and  that  he  knows  that 
from  his  conversation  with  them,  explaining  the  whole  situa- 
tion and  telling  them  the  substance  of  the  agreement  be- 
tween Spielman  and  himself.  He  did  not  recollect  any  par- 
ticular conversation,  or  which  oiEcer  of  the  bank  it  was  with. 
On  the  trial  he  testified  that  he  did  not  show  to  the  bank  the 
agreement  between  Spielman  and  himself,  and  that  he  him- 
self did  not  consider  the  firm  dissolved.  The  bank  officers 
deny  notice. 

Dement  does  not  remember  with  whom  he  talked  nor  what 
was  said,  from  which  he  draws  the  conchision  that  the  bank 
understood  the  whole  situation.  In  Hawkins  v.  Harding,  37 
111.  App.  564,  the  character  of  that  kind  of  testimony  as  evi- 
dence, is  commented  upon,  and  its  insufficiency  shown.  The 
inference  to  be  drawn  from  the  size  of  Dixon,  and  the  cessa- 
tion of  business  by  the  firm,  is  just  as  strong  for  the  three  or 
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four  years  when  such  inference  would  have  been  untrue,  as 
for  the  six  months,  when  it  would  have  been  true.  The  cir- 
cumstances did  not  put  the  bank  on  notice  of  a  fact,  namely, 
the  dissolution,  which  was  no  fact.  And  when  the  fact  be- 
came a  factj  there  was  no  change  in  the  circumstances. 

As  was  decided  when  the  case  was  here  before,  the  burden 
was  on  the  appellee  to  show  notice.  35  111.  App.  184.  The 
evidence  of  notice  can  be  called  such  only  because  the  tes- 
timony of  Dement  is  in  the  case  without  objection.  Ilis 
impressions  now,'afi  to  the  conchisions  to  be  drawn  from  con- 
versations a  dozen  years  before  he  testified,  if  competent,  are 
too  weak  evidence  of  such  notice,  and  the  judgment  is  reversed 
and  the  cause  remanded. 

'  lieversed  and  remanded. 

[  Upon  petitioTir  for  rehearing^  opinion  filed  March  19^  1S92.'\ 

Gary,  J.  In  the  former  opinion  it  was  said,  "  as  the'  case 
stands,  the  only  question  is  one  of  fact :  did  the  bank  have 
notice  of  the  dissolution  before  accepting  these  notes?"  By 
the  instructions  to  the  jury,  the  defense  below  was  put  upon 
that  ground;  but  if  there  be  a  theory  upon  which  the  evi- 
dence would  justify  the  verdict,  if  that  theory  had  been  for- 
mulated in  instructions,  then  the  verdict  must  stand,  if  there  be 
no  error  of  law  in  the  case.  McCormick  liar.  M.  Co.  v. 
Burandt,  37  111.  App.  165. 

Now  by  the  agreement  between  Dement  and  the  appellee, 
as  between  themselves,  Dement  had  become  the  principal  in 
the  debt  to  the  bank  and  the  appellee  surety.  Chandler  v. 
Higgins,  109  111.  602;  Conwell  v.  McCowan,  81  III.  285; 
Brandt  on  Sur.,  Sec.  36.  "With  notice  of  that  relation  the  bank 
could  no  longer  deal  with  Dement  as  authorized  to  bind  the 
appellee. 

This  point  was  overlooked  in  the  former  opinion,  only  the 
dissolution  of  tlie  firm  as  a  fact,  and  notice  of  that  dissolution, 
being  kept  in  mind.  It  is  part  of  the  testimony  of  Dement,  not 
before  alluded  to  (except  the  last  two  lines),  that  when  the  notes 
were  given,  he  told  the  cashier  of  the  bank  that  he  had  agreed 
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to  take  np  all  these  notes  (meaning  notes  of  the  firm)  that  ho 
could,  asked  the  cashier  to  permit  him  to  give  his  individual 
notes  for  the  firm  notes,  and  stated  to  the  cashier  the  sub- 
stance of  the  agreement  between  himself  and  the  appellee. 

We  do  not  regard  it  as  important  tliat  this  testimony  of 
Dement  was  in  answer  to  questions  on  1/ehalf  of  the  bank 
when  Dement's  deposition  was  taken;  it  was  read  bj  the 
appellee  to  the  jury.  Nor  that  it  is  not  denied  by  any  testi- 
mony on  behalf  of  the  bank;  such  denial  would  only  have 
made  a  conflict  for  the  jury  to  settle.  But  if  it  be  true,  tho 
notes  in  suit  are  not  the  notes  of  the  appellee.  We  can  no 
say  that  it  is  not  true,  though  it  would  be  more  satisfactory  if 
more  specific.  The  notes  for  which  these  were  given  in 
renewal,  were  counted  upon  in  additional  counts  filed  January 
25,  1889.  To  them  the  limitation  of  ten  years  was  pleaded, 
and  is  a  bar. 

In  the  former  opinion  wherever  notice  is  mentioned,  notice 
of  the  dissolution  of  the  firm  was  meant,  but  notice  that  as 
between  Dement  and  the  appellee,  tho  latter  had  become  but 
a  surety,  was  as  effectual  to  preclude  Dement  from  pledging 
the  credit  of  the  appellee,  as  notice  of  tiie  dissolution,  if 
received,  would  have  been.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Chicago  &  Aurora  Smelting  &  Refining  Company 

V. 

Daniel  Collins. 

Ifaifferavd  Servant — Duty  of  Employer  to  Keep  Premises  in  Safe  Condi- 
tion, Extent  of— Personal  Injuries — Stranger. 

The  owner  of  a  manufacturing  plant  is  under  no  obligation  to  make  all 
parts  of  the  premises  safe  for  a  stranger  to  them  to  ramble  through  in  the 
night,  oven  if  such  person  was  at  work  for  the  owner  in  a  part  of  the  prem* 
ises  where  there  was  no  danger. 

[Opinion  filed  January  14,  1892.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
UicHARD  S.  TuTHiLL,  Judge,  presiding. 

Messrs.  Walker  &  Eddy,  for  appellant. 

Mr.  Edward  Maheb,  for  appellee. 

Gary,  J.  The  first  dozen  lines  of  the  opinion  in  Goss  & 
Phillips  Mfg.  Co.  V.  Suelau,  35  111.  App.  103,  are  applicable  to 
this  case. 

The  appellant  is  a  corporation  having  two  separate  plants 
in  one  group  of  buildings,  for  smelting  and  refining  lead. 
Each  plant  consisted  of  three  kettles — one  about  seven  feet  in 
diameter,  the  top  of  which  is  about  two  feet  above  the  floor; 
another  something  smaller  and  lower;  and  a  third  much 
smaller  and  on  a  level  with  the  floor.  The  appellee  was  em- 
ployed by  the  corporation,  working  nights,  but  his  labor  did 
not  call  him  to  the  immediate  vicinity  of  the  kettles,  though 
on  tlie  night  before  his  injury  he  was  engaged  in  wheeling 
bullion  past  one  of  the  plants,  within  forty  feet,  more  or  less, 
of  the  kettles,  and  saw  men  with  torches  working  around  the 
kettles.  On  the  fourth  night  of  his  employment  he  was  set 
at  work  in  a  lead  pit,  from  which  access  to  that  plant  could 
be  had  by  going  up  some  steps  and  stepping  over  a  trench  or 
bhi  for  holding  coal  to-the  floor  where  the  kettles  were.  He 
had  left  his  lunch  at  some  other  part  of  the  premises,  and  in 
the  night,  wanting  it,  and  having  seen  others  go  up  those 
steps,  he  took  that,  to  him,  unknown  route  to  the  place  where 
he  had  left  it.  In  so  doing  he  walked  into  the  molten  lead  in 
the  smallest  kettle  of  the  plant,  sustaining  very  severe  and 
probably  permanent  injury,  and  suffering  prolonged  and  ex- 
cruciating pain.  For  that  injury  he  sues,  grounding  his  action 
on  a  supposed  neglect  of  duty  of  the  appellant  to  keep  prem- 
ises reasonably  safe,  or  warn  employes  of  the  danger. 
Whether  the  declaration  shows  sufliciently  the  facts  from 
which  any  such  duty  toward  the  appellant  arose,  is  not  a 
question  on  this  record,  no  motion  in  arrest  nor  assignment  of 
eiTor  raising  it    Many  cases  on  this  subject  are  collected  in  2 
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Thompson  on  Ncg.  1244.  But  the  question  whether,  upon  the 
facts  in  evidence,  thei'o  was  such  a  duty,  is  before  us.  The  appel- 
lee was  not  sent  bj  the  appellant  to  the  place  where  the  kettles 
were,  nor  put  at  any  work  that  would  take  him  near  them. 
The  most  that  can  be  said  is,  that,  being  employed  in  the 
works,  he  had  an  implied  license  to  go,  and  was  not  a  tres- 
passer in  going  where  his  duty  did  not  call  him,  taking  an 
unknown  route  on  an  errand  of  his  own.  To  sucli  facts  the 
ju-inciple  and  authorities  upon  which  Gibson,  Parish  &  Co. 
V.  Sziepienski,  37  111.  App.  601,  was  decided,  apply.  The  ap- 
pellant was  under  no  duty  to  make  kll  parts  of  its  premises  safe 
for  a  stranger  to  them  to  ramble  through  in  the  night,  even 
if  ho  was  at  work  for  it  in  a  part  where  there  was  no  danger. 

It  is  assif^ned  for  error  that  the  court  refused  to  instruct 
the  jury  to  find  for  the  defendant,  and  also  that  a  new  trial 
was  denied. 

Botli  assignments  are  sustained,  the  judgment  reversed  and 
the  cause  remanded. 

lieversed  and  remanded. 


;<«  g'g  City  of  Chicago 

V. 

Johanna  Leseth, 

Municipal  Corporations— Negligence  of— Personal  hi  Junes — Damages. 

1.  Trial  judges  should  exercise  their  powers  to  cut  down  excessive  ver- 
dicts in  personal  injury  cases. 

2.  This  court  declines  to  interfere  with  a  judgment  for  915,000  in  the 
case  presented. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EiCHAKD  W.  Clifford,  Judge,  presiding. 

Messrs.  Jacob  J.  Kebn  and  E.  S.  Bottum,  for  appellant 
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Messrs.  Stoky,  Westover  &  Story,  for  appellee. 

MoRAN.  J.  This  appeal  is  prosecuted  from  a  judgment 
against  the  city  for  an  injury  received  by  aj)pellee  by  stepping; 
into  a  hole  in  the  sidewalk. 

We  have  fully  considered  all  the  points  made  by  the  coun- 
sel for  appellant,  some  of  which  are  strenuously  and  ingeniously 
pressed,  but  we  are  not  able  to  say  that  any  error  was  made 
upon  the  trial,  either  in  admitting  or  excluding  evidence  or 
in  instructing  the  jury.  The  evidence  fully  sustains  the  ver- 
dict so  far  as  the  appellant's  liability  is  concerned,  and  yet  we 
affirm  the  judgment  with  reluctance  on  account  of  the  amount 
thereof. 

Tlie  jury  returned  a  verdict  for  $20,000,  from  which  the 
court  required  that  $5,000  should  be  remitted,  and  rendered  a 
judgment  for  $15,000  against  appellant.  The  injury  is  indeed 
shown  to  be  serious;  a  displacement  of  the  womb,  causing  an 
interruption  of  the  natural  functions,  and  constant  inflammation 
and  pain,  from  which  the  physician  testifies  she  can  not  get 
well  except  by  a  dangerous  operation,  and  possibly  not  by  that. 
Nevertheless,  the  judgment  is  very  large. 

There  is  a  noticeable  tendency  to  large  verdicts  in  injury 
cases  in  this  county  within  the  last  three  or  four  years,  which 
ehouldbe  checked,  and  judgments  kept  within  moderate  limits. 
Large  damages  in  such  cases  are  the  result  of  the  sympathy 
which  judges  and  jurors,  in  common  with  the  majority  of  men, 
feel  with  the  pain  and  suffering  of  the  victims  of  such  acci- 
dents. The  limit  of  compensation  for  any  actual  pecuniary 
loss,  such  as  loss  of  time,  deprivation  of  ability  to  earn  a  live- 
lihood, and  necessary  expenses  incurred,  is  greatly  exceeded, 
in  a  vain  attempt  to  measure  pain  and  suffering,  and  balance 
it  by  a  reward  in  money.  Here  the  field  of  absolute  conject- 
ure is  entered,  and  with  no  rule  to  guide  the  judgment,  the 
verdict  is  reached  by  pure  and  very  frequently  by  most  gener- 
ous guessing. 

The  tendency  to  gross  verdicts  is  such  that  if  it  does  not 
receive  a  check,  the  bankruptcy  of  corporations  liable  in  this 
class  of  cases  must  follow.     The  majority  of  the  court  are  of 

You  XLIII  81. 
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opinion  that  the  jiidfifnient  is  not  so  excessive  as  to  compel 
reversal  of  the  trial  judge,  and  the  judgment  must  therefore 
be  affirmed. 

I  think  the  jud,s:ment  is  too  large,  and  that  the  excessive 
verdicts  must  find  resistance  somewhere.  The  trial  judges 
should  exercise  their  powers  to  cut  them  down  within  reason- 
able limits.  It  is  their  province  to  deal  with  such  questions, 
and  they  can  do  so  with  more  intelligence  than  a  reviewing 
court 

Judgment  affirmed. 


Edwin  H.  Brown 

V. 

George  A.  Gary  et  al. 

Garnishment — Intervening  Petition — Power  of  Court  over  Parties, 

In  a  prarnishitient  proceedinpr,  where  the  fund  constituting:  the  subject- 
matter  of  the  litigation  has,  without  authority,  passed  into  the  custody  of  a 
court  of  another  State,  the  court  has  the  power  to  order  an  interveninpr  peti- 
tioner to  sign  a  stipulation  a^rreeinfi:  that  tho  fund  in  question  be  restored 
to  a  receiver  of  the  court,  and  upon  the  refusal  of  the  interpellant  to  sign 
such  stipulation,  may  properly  strike  his  petition  from  the  files. 

[Opinion  filed  January  14,  1892.] 

Ik  ekror  to  the  Superior  Court  of  Cook  County;  the  Hoa 
KiBK  Hawes,  Judge,  presiding. 

On  February  16,  1888,  E.  A.  Barnes  began  garnishment 
proceedings  in  the  Superior  Court  of  Cook  County  against 
George  A.  Gary,  garnishee,  on  a  judgment  which  he  had 
obtained  by  confession  against  Margaret  Austin  and  P.  L. 
Austin,  upon  the  same  day.  The  garnishee,  George  A.  (Jarj^ 
tiled  an  answer  stating  that  he  held,  among  other  things,  a 
note  for  $806.71  signed  by  one  James  Maguire  and  secured 
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by  mortgage  on  real  estate  in  Tuscola  county,  Michigan;  that 
said  note  was  payable  to  the.  order  of  and  belonging  to  the 
said  Margaret  Austin,  the  same  being  held  to  secure  the  pay- 
ment of  $200  by  said  Margaret  Austin  to  said  E.  A.  Barnes. 
The  garnishee  further  claimeda  lien  on  said  note  for  profes- 
sional services  by  him  rendered  to  said  Margaret  Austin,  this 
lien  subject,  however,  to  said  claim  of  Barnes  thereon.  After 
said  answer,  more  than  a  year  elapsed  before  anything  fur- 
ther was  done  in  said  suit.  On  April  13,  1889,  Edwin  H. 
Brown  appeared  and  filed  an  intervening  petition,  alleging 
that  the  Maguire  note  held  by  the  garnishee  had  been  assigned 
to  him  prior  to  the  beginning  of  said  garnishment  proceeding. 
He  afterward  filed  pleas  denying  that  there  was  any  record  of  the 
supposed  judgment  set  up  in  the  affidavit  of  Gary  for  garnish- 
ment, and  also  alleged  that  the  Superior  Court  had  not,  in  render- 
ing the  said  judgment,  jurisdiction  of  either  the  subject  thereof 
or  the  persons  against  whom  it  was  entered.  He  then  moved  for 
an  order  appointing  a  receiver  to  take  charge  of  all  the  property 
which  the  garnishee  had.  Such  an  order  was  entered,  Charles 
J.  Ford  was  appointed  receiver,  and  the  garnishee  was  directed 
to  and  did  turn  over  said-  note  and  mortgage,  but  prayed  an 
appeal  from  said  order  to  the  Appellate  Court,,  which  court 
on  hearing  affirmed  the  order.  Gary  v.  Brown,  33  111.  App. 
433. 

On  October  7,  1889,  Edwin  H.  Brown  filed  a  motion  in 
this  cause  for  leave  to  begin  foreclosure  proceedings  on  said 
Maguire  note  and  mortgage  in  the  Circuit  Court  of  Tuscola 
County,  Michigan,  and  asked  leave  to  make  the  receiver  a 
party  to  such  foreclosure  suit,  in  order  that  the  money  derived 
from  such  foreclosure  proceeding  might  be  paid  into  the  hands 
of  said  receiver.  In  support  of  his  motion  said  Brown  filed 
an  affidavit  of  his  counsel,  William  T.  Blair,  which  contained, 
among  other  things,  the  following: 

"  That  said  Brown  is  willing  and  oflFers  to  bear  the  expense 
and  charge  of  such  foreclosure  for  the  purpose  of  protecting 
his  interest  in  the  said  note  and  mortgage;  that  said  receiver 
ought  also  to  be  made  a  party  to  such  suit,  and  ought,  in  fact, 
to  be  a  party  complainant  therein,  for  the  reason  that  he  is 
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tlie  only  person  entitled  to  recover  and  collect  the  money 
due  under  and  by  virtne  of  the  said  note  and  mortgage,  from 
whatsoever  source  the  same  may  come." 

The  said  Brown  agreed  to  employ  an  attorney  at  his  own 
expense  to  conduct  such  foreclosure  suit,  and  to  act  as  attorney 
for  the  receiver.  The  court,  on  hearing  said  motion,  entered 
an  order  allowing  the  bringing  of  such  suit  and  permitting 
the  receiver  to  be  made  a  party  to  such  foreclosure  proceed- 
ings. 

Thereupon,  in  the  names  of  said  Brown  and  said  receiver, 
there  was  prepared  and  filed  in  said  Michigan  court  a  bill  for 
the  foreclosure  of  said  mortgage,  said  E.  A.  Barnes,  George 
A.  Gary  and  said  Ma/garet  Austin,  with  others,  being  made 
defendants  thereto;  said  bill  prayed  not  only  for  the  foreclosure 
of  said  mortgage  and  collection  of  said  note,  but  also  that  the 
rights  and  claims  of  the  said  several  defendants  might  in  that 
tribunal  be  heard  and  adjudicated,  and  that  said  defendants 
might  be  required  to  present  their  said  claims  thereto  for  such 
adjudication.  One  J.  X.  Huston,  the  solicitor  for  the  com- 
plainants in  said  bill,  contrary  to  the  express  order  of  the 
receiver,  surrendered  to  said  Maguire  said  note  and  a  release  of 
said  mortgage  from  and  by  said  receiver  to  said  Maguire 
theretofore  executed  by  said  receiver,  and  consented  that  such 
funds  be  paid  into  and  retained  in  the  Michigan  court  There- 
upon said  Michigan  court  entered  a  decree  distributing  such 
funds  in  part  and  holding  the  remainder  of  the  same  until  the 
Superior  Court  of  Cook  County  should  determine  to  whom 
they  belonged,  and  all  other  parties  were  dismissed  from  said 
Michigan  court  except  said  receiver,  Barnes,  Gary  and  ap- 
pellant Barnes  thereupon,  in  the  Superior  Court  of  Cook 
County,  moved  the  court  for  an  order  directing  the  garnishee 
and  the  said  interpellant,  Edwin  H.  Brown,  to  join  with  him  in  a 
stipulation  consenting  that  the  funds  in  the  hands  of  the  court  in 
Michigan  might  be  paid  over  to  the  receiver  of  the  said  Supe- 
rior Court,  to  be  held]by  him  until  the  court  should  determine 
the  rights  of  the  parties  in  interest.  Whereupon  the  Superior 
Court  ordered  him  to  join  with  Gary  and  Barnes  in  the  fol- 
lowing stipulation : 
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"  State  of  Illinois.     In  the  Sui)erior  Court  of  Cook  County, 

October  Terra,  A.  D.  1890.     Gen.  No.  114,722. 

Margaret  Austin  and  P.  L.  Austin, 
for  the  use  of  E.  A.  Barnes, 

vs.  J-      Garnishment. 

Geo.  A.  Gary,  Garnishee. 
Edwin  H.  Brown,  Interpellant. 

Charles  J.  Ford,  receiver,  by  appointment  of  court  It  is 
hereby  stipulated  and  agreed  by  and  between  the  above  named 
E.  A.  Barnes  of  the  first  part,  and  Geo.  A.  Gary  of  the  second 
part,  and  the  said  Edwin  H.  Brown,  interpellant,  of  the  third 
part,  that  the  balance  of  the  proceeds  of  the  James  Maguire 
note  and  mortgage  heretofore  placed  in  the  hands  of  said 
Charles  J.  Ford,  receiver,  in  the  above  entitled  cause,  and 
which  said  proceeds  are  now  in  the  custody  and  control  of  the 
Circuit  Court  of  Tuscola  County,  Michigan,  may  be  paid 
forthwith  into  the  hands  of  said  Ford,  receiver  as  aforesaid, 
after  deducting  from  the  entire  proceeds  of  said  securities 
the  fees  and  charges  of  the  register  of  said  Circuit  Court  and 
any  other  fees  and  charges  for  which  said  proceeds  ma}'  be 
liable,  and  also  the  sums  and  costs  heretofore  awarded  out  of 
paid  proceeds  by  said  court  to  said  Barnes  and  said  Gary 
respectively.  The  said  balance  so  paid  into  the  hands  of  said 
Ford,  receiver,  to  be  held  by  him  to  await  tlie  final  determi- 
nation of  the  rights  therein  of  the  respective  parties  hereto 
and  without  prejudice  to  the  rights  of  any  of  the  parties 
hereto." 

The  garnishee  signed  the  same;  but  the  said  interpellant, 
Edwin  n.  Brown,  refused  to  sign  any  such  stipulation  and  re- 
fused to  comply  with  the  order  of  the  court  requiring  him  to 
do  so;  thereupon  the  court  dismissed  his  interpleader  and 
struck  the  affidavit  of  his  counsel  filed  in  support  thereof 
from  the  files.  From  which  order  dismissing  his  interpleader 
and  striking  the  affidavit  of  his  counsel  from  the  files,  the  said 
Brown  appealed. 

Mr.  William  T.  Blair,  for  plaintiff  in  error. 

Mr.  John  W.  Lanehakt,  for  defendant  in  error,  Barnes, 
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"Waterman,  P.  J.  As  the  case  stood  when  this  order  was 
made,  the  Superior  Court  had  lostcontrolover  the  fund  which 
it  had  once  had  in  its  custody. 

Barnes,  Gary,  and  the  appellant  Brown,  had  each  been  before 
the  court  asserting  a  right  to  all  or  some  portion  of  tlie 
fund. 

In  some  way,  as  was  asserted,  without  tlie  consent  of  any  of 
the  parties,  the  Maguire  note  and  mortgage  had  been  sur- 
rendered, and  the  money  received  thereon  had  been  paid  into 
a  court  of  the  State  of  Michigan.  It  api)eared  tliat  after 
disposing  of  the  principal  portion  of  the  fund,  the  Michigan 
court  had  held  the  remainder  with  a  view  to  ordering  it  paid 
as  the  Superior  Court  of  Cook  County  might  determine  the 
rights  of  the  parties  to  be;  but  all  power  of  the  Sui)erior 
.  Court  to  enforce  any  order  it  might  make  as  to  a  final  dispo- 
sition of  the  fund,  was  gone;  the  Circuit  Court  of  Tuscola 
County  in  the  State  of  Michigan,  mi<^ht  or  might  not  abide 
by  the  conclusions  of  the  Superior  Court  of  Cook  County, 
State  of  Illinois.  All  ])arties  had  so  submitted  themselves  to 
the  jurisdiction  of  the  Circuit  Court  of  Tuscola  County,  that 
it  had  power  to  make  a  final  determination  of  their  rights  to, 
and  finally  dispose  of,  the  fund.  To  be  sure,  it  had  not  done 
so,  perhaps  out  of  courtesy,  and  perhaps  because  it  had  not 
been  asked,  but  its  power  in  the  premises  was  undoubted  and 
undisputed. 

The  Superior  Court,  therefore,  very  properly  felt  that  if 
it  was  to  go  on  and  adjudicate  as  to  the  right  of  the  respective 
claimants  of  this  fund,  it  ought  to  be  placed  in  a  position 
where  it  could  enforce  its  judgment  and  not  merely  be  able 
to  advise  a  foreign  tribunal.  The  Circuit  Court  of  Tuscola 
County  was  evidently  willing  that  the  final  determination  as 
to  this  fund  should  be  made  by  the  Superior  Court  of  Cook 
County,  and  the  latter  tribunal  rightfully  thought  that  the 
])arties  before  it,  claiming  this  fund,  ought,  as  they  were  each 
asking  its  aid,  to  be  willing  to  put  the  subject-matter  of  the 
litigation  into  its  hands;  place  tlie  Superior  Court  in  a  posi- 
tion where  its  decree  could  be  enforced,  and  not  ask  it  to 
merely  sit  for  the  purpose  of  giving  advice  which  might  or 
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might  not  be  followed.  To  this  end  it,  tlierefore,  required 
that  each  of  the  |)arties  should  stipulate  that  the  fund  might 
be  taken  from  the  Circuit  Court  of  Tuscola  County  in  the 
State  of  Michigan  and  placed  in  the  hands  of  the  receiver  of 
the  Superior  Court 

It  is  urged  that  the  appellant  Brown  properly  declined  to 
join  in  such  stipulation,  because  it  was  thereby  sought  to  get 
tlie  fund  into  the  hands  of  a  person  hostile  to  his  interests. 
This  objection  proceeds  upon  an  entirely  erroneous  view  of 
the  ]>osition  occupied  by  a  receiver.  A  receiver  is  neither 
hostile  nor  friendly  to  any  party  to  the  cause  in  which  he  is 
appointed.  lie  is  but  the  arm,  the  steward  of  the  court;  his 
possession  is  its  possession,  and  it  is  a  gross  and  shameful 
abuse  of  his  trust  for  liim  to  make  use  of  his  place  for  one 
]jarty  at  the  expense  of  another.  His  duty  is  to  protect  the 
fund  against  all  and  to  distribute  it  as  ordered  by  the  court. 
In  its  division  among  the  parties  he  has,  and  can  properly  have,- 
no  possible  interest  Had  the  fund  or  what  remained  of  it 
again  come  into  the  hands  of  the  receiver,  he  would  have 
held  it  for  appellant  as  much  as  for  Gary  or  Barnes,  and  would 
have  been  instantly  removed  had  he  been  found  to  be  using 
his  position  to  assist  them  in  their  litigation  with  appellant. 
The  stipulation  could  do  no  harm  to  appellant  unless  he  had 
in  mind  to  keep  the  fund  out  of  the  control  of  the  Superior 
Court,  and  if  its  judgment  should  be  against  him,  then  apply 
to  the  court  in  Michigan  to,  notwithstanding  such  judgment, 
retain  the  fund  and  distribute  it  as  it  deemed  best;  thus  giving 
to  appellant  an  opportunity  to  litigate  the  matter  over  in 
Michigan  after  he  had  been  defeated  in  Illinois. 

It  is  urged  that  the  Austins,  the  judgment  debtors,  could 
not  have  recovered  against  Gary,  the  garnishee,  and  that 
therefore  Barnes,  the  judgment  creditor,  can  not  No  such 
question  is  involved  in  this  appeal. 

The  order  dismissing  appellant's  interpleader  was  not  an 
adjudication  of  the  right  of  Barnes  to  the  fund;  it  was  merely 
a  decision  by  the  court  that  it  would  not  hear  a  claimant  who 
refused  to  permit  the  fund  to  be  restored  to  the  custody  of  the 
court  so  that  it  might  have  power  to  enforce  its  judgment 


^ 


488  Appellate  Courts  of  Illinois. 

Vol.  43.]  Austin  v.  Austin. 

Nor  did  the  order  determine  as  to  the  validity  of  the  assign- 
ment to  appellant  or  as  to  the  rights  he  acquired  under  it,  or 
as  to  the  standing  of  the  judgment  upon  which  the  garnishee 
proceedings  were  based.  Any  and  all  questions  arisin^^  in  the 
case  under  the  pleas  and  interpleader  of  appellant  would  have 
remained  had  ho  joined  in  the  stipulation;  indeed,  the  stipula- 
tion itself  recites  that  the  money  is  to  be  paid  into  tlie  hands 
of  the  receiver  without  prejudice  to  the  rights  of  any  of  tlie 
parties. 

There  can  be  no  question  as  to  the  power  of  the  court  to 
make  the  order.  Gary  v.  Brown,  33  111.  App.  435;  The 
Kepublic  of  Liberia  v.  Roye,  1  App.  Cases,  139. 

The  order  of  the  Superior  Court  is  affirmed. 

Order  affirmed. 


Phillemon  L.  Austin* 

V. 

Margaret  Austin  et  al.,  for  use,  etc. 

J\t(fgm€nts  and  Decrees — Jurisdiction  of  Court — Presumption  in  Favor 
of — Intervetiing  Fetition,  Disminsed  for  Want  of  Evidence— -Fractice, 

1.  Where  a  court  of  superior  f^eneral  jurisdiction  has  procpeded  to 
adjudicate  and  to  decree  in  a  matter  before  it,  all  reasonable  xntendmentii 
will  be  indul[;ed  in  favor  of  its  jurisdiction. 

2.  Where  an  intervening  petition  has  been  properly  dismipsed  the  inter- 
vening petitioner  can  not  question  the  correctness  of  the  distribution  of  the 
fund  in  controversy  between  the  parties  to  the  proceeding* 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawks,  Judge,  presiding. 

On  February  16,  1888,  E.  A.  Barnes  obtained  judgment 
in  the  Superior  Court  against  Margaret  Austin  and  P.  L. 
Austin  for  $259.39;  the  judgment  being  by  confession  upon 
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a  note  dated  December  7, 1S87,  for  §800,  payable  four  months 
after  date,  with  a  warrant  of  attorney  authorizing  any  attor- 
ney to  appear  at  any  time  thereafter  and  confess  a  judgment 
for  such  amount  as  might  appear  to  be  due  and  unpaid  there- 
on. Upon  the  same  day  said  Barnes  began  garnishee  proceed- 
ings in  the  same  court  against  George  A.  Gary.  Gary  filed 
an  answer,  staling  that  he  held  a  note  for  ?806.71,  signed  by 
one  James  ilcGuire,  and  secured  by  mortgage  on  real  estate 
in  Tuscola  county,  Michigan ;  that  said  note  was  payable  to 
the  order  of  and  belonged  to  the  said  Alargarct  Austin,  and 
that  he,  Gary,  liad  a  lien  thereon  to  secure  the  payment  of 
$527.25  owing  by  said  Margaret  Austin  to  him  for  services  by 
him  rendered  for  her,  and  that  said  Barnes  had  a  lieu  of 
$200  on  said  note. 

On  April' 13,  1889,  Edwin  H.  Brown  appeared  and  filed  an 
intervening  petition,  alleging  that  the  McGuire  note  held  by 
the  garnishee  had  been  assigned  to  him  prior  to  the  beginning 
of  the  garnishment  proceedings.  Upon  his  motion,  Charles 
J.  Ford  was  appointed  receiver  of  said  note  and  mortgage. 
On  October  7,  1889,  Brown  filed  a  motion  for  leave  to  be^in 
foreclosure  proceedings  on  said  McGuire  note  and  mortgage 
in  the  Circuit  Court  of  Tuscola  County,  Michigan,  and  asked 
leave  to  make  the  receiver  a  party  to  such  foreclosure  suit. 
The  court  entered  an  order,  allowing  the  bringing  of  such  suit 
and  the  making  of  the  receiver  a  ].arty  thereto.  Thereu}X>n, 
in  the  names  of  said  Brown  and  said  receiver,  a  bill  for  the 
foreclosure  of  said  mortgage  was  filed  in  the  Circuit  Court  of 
Tuscola  County  in  the  State  of  Michigan;  said  Barnes,  Gary 
and  Margaret  Austin,  with  others,  being  made  parties  defend- 
ant thereto. 

Under  such  proceeding  in  the  Circuit  Court  of  Tuscola 
County,  Michigan,  tlie  money  due  on  said  note  and  mortgage 
was  paid  into  that  court,  and  that  court  thereby  acquired 
jurisdiction  to  dispose  of  such  fund  among  the  })artie6  to  tliat 
suit  as  it  should  see  fit.  All  the  parties  to  the  proceeding  in 
the  Superior  Court  disclaimed  ever  liaving  intended  that  the 
fund  should  thus  have  passed  beyond  the  control  of  the  Supe- 
rior Court 
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The  Circuit  Court  of  Tuscola  Countj,  Micbigan,  after  dis- 
tributing a  portion  of  tlie  fund,  directed  that  the  remainder 
should  be  held  until  the  final  determination  of  the  garnishee 
])roceeding8  in  said  Superior  Court  of  Cook  County,  and  all 
parties  were  dismissed  from  said  Michigan  Court  except  said 
receiver,  said  Barnes,  Gary  and  Brown. 

Said  Brown  having,  after  the  decree  of  the  Circuit  Court 
of  Tuscola  County,  Michigan,  refused  to  comply  with  an  order 
of  the  Superior  Court,  that  all  the  parties  before  it  claimiuif 
such  fund  and  asking  its  assistance  to  obtain  the  same,  should 
stipulate  that  the  money  then  held  by  the  Michigan  court  be 
taken  therefrom  and  deposited  with  Ford,  the  receiver  of  the 
Superior  Court,  the  Superior  Court,  on  the  2Stli  of  October, 
1890,  dismissed  the  interpleader  of  said  Brown.  Two  days 
after  such  dismissal,  appellant,  who  was  one  of  the  parties 
defendant  in  the  judgment  upon  which  the  garnit^hee  proceed- 
ings were  based,  appeared  and  filed  a  claim  insisting  that  the 
McGuire  note  had  been  assigned  to  him  about  February  1, 
1888,  and  that  the  judgment  upon  which  the  garnishee  pro- 
ceedings were  based,  was  void  because,  as  he  insisted,  the 
Superior  Court  had  in  entering  said  judgment,  no  jurisdiction 
over  the  parties  against  whom  it  was  entered.  The  cause 
coming  on  to  be  heard,  appellant  offered  no  evidence  in  sup- 
port of  his  claim,  whereupon  the  court  denied  the  same,  and 
dismissed  his  interpleader,  and  ordered  that  out  of  the  pro- 
ceeds of  said  McGuire  note  then  in  the  custody  of  the  Circuit 
Court  of  Tuscola  County,  Michigan,  when  the  said  proceeds 
hhould  be  brought  within  the  jurisdiction  of  the  Superior 
Court,  there  should  be  ])aid  to  said  Barnes  the  sum  of  ?310, 
and  that  the  amount  remaining  after  the  payment  to  said 
Barnes,  and  the  payment  of  certain  costs,  be  delivered  to  the 
])ossession  of  said  Gary ;  from  which  order  appellant  appealed. 

Mr.  William  T.  Blair,  for  appellant 

Mr.  John  W.  Lanehart,  for  E.  A.  Barnes,  appellee,  and 
Gkorge  a.  Gary,  pro  se. 

Waterman,  P.  J.     Morc  than  eighteen  months  after  the 


First  District — October  Term,  1891.       4M 

Austin  V.  Aastin. 

entry  of  a  judgment  against  him  and  the  beginning  of  gar- 
nishee proceedings  based  thereon,  but  immediately  after  an 
order  had  been  made  dismissing  the  intervening  petition  of 
Edwin   H.  Brown,  appellant  appeared  as  an  intervenor  and 
claimed  that  tlie  McGuire  note  and  mortgage,  the  proceeds 
of  which  was  then  the  subject  of  the  controversy,  had  been 
assigned  to  him  by  tlie  said  Margaret  Austin  "  at  the  date 
prior  to  the  said  supposed  and  alleged  assignment  to  tlie  said 
inter  pel  I  ant,  Edwin  H.  Brown,  to  wit,  on  or  about  February 
1,  A.  D.  1888;"  said  Phillemon  L.  Austin  also  in  his  inter- 
vening claim  asserted  that  the  Superior  Court  liad  no  juris- 
diction of  the  subject-matter  of  the  suit  because  the  Superior 
Court  had  no  jurisdiction  .of  the  defendants  in  the  judgment 
upon  which  the  garnishee  proceedings  are  based.     The  inter- 
venor then  proceeds  as  follows: 

"Wherefore  this  inter pellant  says  there  is  no  record  of  any 
Buch  judgment." 

Appellant  upon  the  hearing  did  not  introduce  any-ev^ideace 
to  sustain  his  claim.  The  garnisheeing  creditor,  Barnes,  intro- 
duced the  record  of  the  judgment  against  appellant  and  Mar- 
garet Austin,  and  thereupon  appellant  moved  to  dismiss  the 
action  for  want  of  jurisdiction  of  the  court,  which  motion  was 
denied. 

The  warrant  of  attorney  under- which  this  judgment  was 
confessed,  authorized  an  entry  of  the  appearance  of  the 
defendants  at  any  time  after  the  making  of  the  power,  and 
further  authorized  a  confession  of  judgment  for  such  amount 
as  might  appear  to  be  due  and  unpaid.  What  did  appear  to 
be  due  and  unpaid?  If  we  look  alone  at  the  note,  nothing 
was  due,  as  it  boars  date  December  7,  1887,  is  payable  four 
months  after  date,  and  judgment  was  entered  thereon  on  the 
16th  day  of  February,  1888;  but, the  judgment  was  entered 
by  leave  of  court,  in  term  time;  and  it  is  therefore  in  the 
absence  of  anj' thing  appearing  to  the  contrary,  to  be  presumed 
that  it  was  duly  made  to  appear  to  the  court  that  the  sum  for 
which  judgment  was  entered  was  then  due.  This  presumption 
finds  support  in  the  fact  that  upon  this  note *f or  $>800,  judg- 
ment was  entered  for  only  $259.39.     It  was  perfectly  com- 
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petent  for  the  makers  of  this  note  at  any  time  after  its  execu- 
tion to  have  agreed  with  its  holder  that  it  should  become  due 
in  one  or  two  months  from  its  date.  Where  a  court  of  superior 
general  jurisdiction  has  proceeded  to  adjudicate  and  to  decree 
in  a  matter  before  it^  all  reasonable  intendments  will  be 
indulged  in  favor  of  its  jurisdiction.  Osgood  v.  Blackmore, 
59  111.  261-266;  Martin  v.  Judd,  60  111.  78-83;  Thomas  v. 
Mueller,  106  III.  36-44;  Black  on  Judgment,  Sec.  270;  Voorhes 
V.  Jackson,  10  Fet.  449. 

In  the  case  of  Osgood  v.  Blackmore,  snpra^  speaking  of  a 
judgment  bj  confession,  the  court,  after  euuuciating  the  prin- 
ciple above  set  forth,  saj: 

*'  This  being  the  presumption,  then,  the  court  being  of  gen- 
eral and  superior  jurisdiction,  and  being  in  session  when  this 
judgment  was  rendered,  we  must  presume  that  the  court  first 
heard  evidence  that  the  requisite  notice  was  given  to  render 
the  note  due  and  payable  before  the  judgment  was  rendered.*' 

The  judgment  against  the  Austins  was  not  void  and  can 
not  be  collaterally  attacked.  It  is  quite  true,  as  is  said  by 
appellant,  that  the  order  of  judgment  made  by  the  court  in 
the  garnishee  proceeding  is  unique,  but  so  were  the  circum- 
stances  under  which  the  order  was  made.  The.  only  thing  in 
the  order  which  affected  appellant  was  that  which  rejected 
and  denied  the  claim  by  him  set  up.  There  being  no  evi- 
dence to  sustain  his  claim,  that  portion  was  certainly  proper; 
that  portion  of  the  order  being  sustained,  it  is  quite  imma- 
terial to  him  what  judgment  the  court  gave  as  to  the  disposi- 
tion of  funds  to  W'hich  he  has  no  right.  The  fund  may  never 
be  brought  within  the  jurisdiction  of  the  court,  and  so  Barnes 
may  never  get  what  the  court  has  said  shall  be  paid  to  liim 
when  the  fund  again  comes  within  its  control;  why,  however, 
should  appellant  object  to  the  fact  that  there  is  an  uncerjtainty 
about  Barnes  obtaining  what  the  court  has  found  belongs  to 
him,  Barnes?  The  order  was,  we  think,  proper  under  the 
statute,  which  authorizes  the  court  to  make  all  ordera  in  re- 
gard to  the  8uJ>ject-matter  of  the  proceeding  which  may  be 
111  cessary  or  equitable  between  the  parties.  Appellant  having 
beun  rightfully  found  to  have  no  claim  to  the  fund,  is  in  no 
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position  to  insist  that  the  judgment  against  him  and  ilargaret 
Austin  is  void. 

Appellant  did  not  and  does  not  set  up  that  the  amount  of 
said  judgment  was  not  then  and  is  not  now  justly  owing  by 
him  to  said  Barnes;  how,  then,  is  he  injured  by  the  appro- 
priation of  property  belonging  to  his  co-defendant  to  the 
payment  of  this  just  debt  ?  Appellant  made  no  pretense  of 
establishing  that  he  had  any  right  to  or  interest  in  this 
property;  it  does  not  appear  to  have  ever  been  in  his  custody 
or  control;  he  has  not  been  ordered  to  do  anything;  and  the 
effect  of  all  of  which  he  complains  is  that  the  property  of  his 
co-defendant  has,  by  a  judgment  from  wliich  she  does  not 
appeal,  been  taken  to  pay  his,  appellant's,  honest  debt. 

Judgment  affirmed. 


Swedish  Lutheran  Immanuel  Church  et  al. 

V. 

Maria  Nelson. 

Suhrogntion — Action  Against  Church  and  Parlies  *'  as  Individuals  and 
as  Trustees  " — Part  Payment — Inftructions, 

1.  In  an  action  against  a  church  for  money  loaned,  where  the  evidence 
fairly  presented  a  question  of  subrogration,  this  court  holds  that  an  instruc- 
tion which  ignored  that  question,  was  erroneous. 

2.  In  the  case  presented  it  is  held:  The  evidence  raising  a  question 
whether,  even  if  the  plaintiff  were  entitled  to  recover,  the  church  should 
not  be  credited  for  moneys  collected  and  paid  to  the  plaintiff  by  another 
defendant,  that  this  question  should  have  been  included  in  an  instruction  to 
the  jury  purporting  to  give  the  law  as  to  th)  amount  of  recovery,  if  any,  to 
which  the  plaintiff  was  entitled. 

[Opinion  filed  January  14,  1892.] 

r 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tdthill,  Judge,  presiding. 

'  Messrs.  Edmund  Fubthmann  and  Joseph  H.  Fitch,  for 
appellants. 
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Messrs.  Dupee,  Jcdah  &  Willard  and  K.  X.  Crokholm, 
for  appellee. 

Gary,  J.     On  this  record  it  can  not  be  tnilv  said  that  tlie 
merits  are  clearly  with  the  appellee.     Tlie  suit  was  conimenccd 
against  the  church  and  several  individuals,  among  whom  was 
C.  Gibson,  "  as   individuals  and  as   trustees  of  said  church/' 
and  so  continued  until  after  verdict,  when,  bj  amendment,  the 
claim  against  the  individuals  ^^as  individuals'^  was  stricken 
out.     Gibson  was  not  served  nor  did  he  appear.     It  is  pretty 
clear  that  the   appellee  twice  ■  lent  $100  to  the  church  and 
received  two  notes,  each  for  §100,  which  she  understood  to  be 
obligations  of  the  church,  signed  by  C.  Gibson,  who  was  tLen 
treasurer  of  it.     She  put  in   evidence  his  book  as  treasm-er, 
showing  that  by  his  accounts,  he  reported  to   the  church  that 
she  was  a  creditor  of  the  church  for  those  sums  at  the  ends  of 
the  years  1879,  1880  and  1881,  but  the  book  in*dica ted  that  she 
was  paid  December  27,  1882.     It   is  not  probable,  however, 
that  she  was  paid  any  money,  unless  for  interest.     The  evi- 
dence rather  indicates  that   on  the  21st  of  November,  1881, 
she'  had  some    transactions  with  Gibson  in  which  she  surren- 
dered the  two  $100  notes,  and  received  from  Jiim  his  individual 
note  for  $450,  and  perhaps  that  she  had  also  a  note  of  $100, 
whether  a  new  one  or  one  of  the  old  ones  is  uncertain.     She 
admitted  collections  from  Gibson   to  the  amoimt  of  $338.50. 
The  church  defended  upon  the   theory  that  if  she  had  not 
been  paid  in  money,  she  had  accepted  the  individual  obliga- 
tions of  Gibson  in  satisfaction  of  the  church  liability.     Upon 
this  state  of  the  case  the  court  gave  this  instruction  : 

"  The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence that  the  defendants  herein,  or  any  one  or  more  of  them, 
became  and  wore  indebted  to  the  plajntiflf  for  sums  of  money 
loaned  by  the  plaintiff  to  the  defendants,  or  any  one  or  more 
of  them,  at  the  instance  and  request  of  such  defendants,  and 
that  such  defendants  have  not  repaid  said  sums  of  money  or 
any  of  them,  if  they  believe  from  the  evidence*  money  was  so 
loaned,  then  the  jury  will  find  the  issues  for  the  plaintiflF  and 
assess  her  damages  in  such  an  amount  as  you  may  believe  from 
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tlie  evidence  that  the  defendants,  or  any  one  or  more  of  tliem, 
received  from  the  plaintiff,  with  interest  at  the  rate  of  six  per 
cent  per  annum  from  the  dates  that  said  sums  were  so  received 
from  the  plaintiff." 

Without  criticising  this  instruction  for  abstract  errors,  not 
of  practical  importance,  there  are  in  it  two  that  are  of  practi- 
cal importance. 

First:  If  the  appellee  had  accepted  Gibson  as  her  debtor, 
"by  means  of  which  he  got  credit  in  his  accounts  with  tlie 
cliurch,  which  was  a  question  for  the  Jury  under  tlie  evidence, 
she  ou^ht  not  to  recover  from  the  church.  Whether  Gibson 
did  get  credit  in  his  accounts  is,  as  a  matter  of  law,  perhaps 
indifferent  between  these  parties,  but  the  equity  of  the  defense 
is  affected  bv  that  circumstance.  If  she  accepted  Gibson's 
note  as  satisfaction  of  the  obligation  of  the  church,  it  was  not 
payment,  and  if  pleaded,  must  be  so,  as  accord  and  satisfaction. 
Ulsch  V.  Mnller,  143  Mass.  37^.  No  jury  would  understand 
under  this  instruction  that  the  change  of  debtors  was  pay- 
ment. 

Second :  There  is  a  question,  even  if  the  church  is  the 
debtor,  whether  the  appellee  has  not  been  paid  on  collections 
from  Gibson  considerable  money  which  should  be  applied  iif 
adjusting  the  amount  to  be  recovered,  and  the  direction  to 
assess  the  damages  at  the  whole  amount  loaned  with  interest, 
if  the  borrower  had  not  repaid  any,  was  wrong. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  a7id  remanded. 


Albert  G.  Story 

V. 

Warren  Springer,  Impleaded,  etc. 

Deed— Whether  Intended  as  a  Mortgage-^Buvden  of  Proof— Jurisdic- 
tion of  Appellate  Court— Freehold. 

L    This  court  affirms  the  decision  of  the  court  bslow,  holding  that  tlio 
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evidence  in  the  case  at  bar  was  insufficient  to  establish  that  the  deed  in 
evidence  was  intended  by  the  parties  as  security  for  a  loan. 

2.  The  decision  of  the  Supreme  Court  in  Kirchoff  v.  Union  M.  L.  Tn«. 
Co.,  r^  111.  199.  133  111.  368,  holding  that  an  appeal  in  such  case  properlv 
lies  to  this  court,  followed. 

[OpiDion  filed  January  14,  1892.] 

APPEA.L  from  the  Superior  Court  of  Cookj  County;  tlie 
Uon.  Henbt  M.  Suepabd,  Judge,  presiding. 

Messrs.  Fay  &  Griggs,  for  appellant. 

Messrs.  Miller,  Starr  &  Lehan,  for  appellees. 

Gary,  J,  In  December,  1889,  under  instructions  from 
James  M.  Allan,  who,  it  may  be  assumed,  was  acting  in  the 
interest,  and  by  the  authority,  of  the  appellant,  and  William 
T.  Grower,  who  was  the  agent  under  parol  authority  of  the 
appellee  above  named,  James  E.  Monroe,  attorney  at  law, 
prepared  this  paper : 

"  This  agreement,  made  this  fourteenth  day  of  December, 
18S9,  by  and  between  Warren  Springer,  of  the  city  of 
Chicago,  Cook  County,  Illinois,  party  of  the  first  part,  and 
Eleanor  A.  Allan  of  the  same  place,  party  of  the  second  part 
witnesseth  as  follows :  Whereas  the  said  party  of  the  tii-stpart 
is  the  owner  of  the  following  lands  in  the  said  city  of 
Chicago,  to  wit:  Lots  four  (4),  five  (5)  and  six  (6),  except  the 
north  five  feet  of  said  lot  four  (4),  in  Sherman^s  subdivision  of 
lots  four  (4)  and  five  (5)  and  six  (G),  in  block  one  (1)  in 
Clark's  addition  to  Chicago,  with  lot  one  (1)  in  block  one 
(I),  and  the  west  half  (J)  of  block  two  (2),  in  the  Assess- 
ors' division  of  the  southwest  fractional  quarter  of  section 
twenty-two  (22)  in  township  thirty-nine  (39),  north,  range 
fourteen  (14),  east  of  the  third  (3trd)  principal  meridian, 
reference  being  hereby  made  to  a  map  of  said  E.  L.  Sher- 
man's subdivision,  recorded  on  April  14th,  1855,  in  the 
recorder's  oflSce  of  Cook  County,  in  book  85  of  maps,  at 
page  109, 
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"  And  whereas,  the  title  to  said  land  in  said  party  of  the  first 
part  is  subject  to  the  taxes  and  special  assessments  of  1889, 
and  to  unpaid  water  rents,  and  to  a  certain  deed  of  trust  dated 
October  8th,  1889,  made  by  Albert  G.  Story  and  his  wife, 
and  said  party  of  the  second  part  and  her  husband,  conveying 
said  lands  to  Edwin  F.  Bayley,  trustee,  to  secure  four  notes 
made  by  the  grantors  in  said  deed  of  trust,  of  even  date 
therewith,  for  $5,000  each,  payable  to  the  order  of  John 
Cochrane,  on  or  before  five  years  from  date,  with  interest  at 
the  rate  of  six  per  cent  per  annum,  payable  semi-annually.- 

"Now  therefore,  it  is  agreed  between  the  parties  hereto,  that 
in  consideration  of  the  sum  of  fifty  dollars,  this  day  paid  by 
the  said  party  of  the  second  part  to  the  said  party  of  the  first 
part,  the  said  party  of  the  first  part  shall  and  will,  in  case  the 
said  party  of  the  second  part  shall,  within  six  months  from 
the  date  thereof,  pay  {o  the  said  party  of  the  first  part  the 
full  sum  of  seven  thousand  ($7,000)  dollars  in  addition  fo  the 
aforesaid  sum  of  fifty  dollars,  quit-claim,  and  release .  to  the 
said  party  of  the  second  part  all  interest  in  the  above 
described  lands  expressly  subject  to  all  taxes,  special  assess- 
ments and  water  rents,  now  or  at  the  time  of  such  conveyance 
resting  upon  the  said  lands  and  to  the  said  deed  of  trust  and 
all  of  the  principal  and  interest  and  otheV  charges  therein 
provided  for. 

**It  is  further  agreed  by  and  between  the  parties  hereto  that 
time  shall  be  of  the  essence  of  this  agreement  and  of  all  of 
the  provisions  thereof,  and  that  in  case  the  said  party  of  the 
second  part  shall  fail,  from  whatever  cause,  to  pay  to  the  said 
party  of  the  first  part  the  full  sum  of  $7,000  aforesaid,  within 
the  period  of  six  months  from  the  date  of  this  agreement, 
then,  and  in  such  case,  all  the  right  and  interest  of  the  said 
party  of  the  second  part,  under  this  agreement,  and  in  and  to 
said  lands,  and  every  part  thereof,  shall  absolutely  cease  and 
determine  without  any  demand  or  notice  whatever,  and  with- 
out any  return  of  the  said  sum  of  fifty  dollars  or  any  part 
thereof  to  said  party  of  the  second  part. 

"This  agreement  shall  remain  in  the  hands  of  James  E.  Mon- 
roe, of  the  city  of  Chicago,  until  performed  within  said  period 
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of  six  months,  or  until  default  made  in  the  performance  tliereof 
hy  said  party  of  the  second  part,  and  it  shall  not  be  recorded 
in  any  public  office,  and  in  case  said  party  of  the  second  part 
shall  not  pay  said  snm  of  $7,000  within  the  time  above  h'm- 
ited,  in  that  behalf,  then  this  agreement  shall  be  delivered  by 
the  said  Monroe  for  cancellation  to  said  party  of  the  first  part* 

In  witness  thereof  the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

(Signed)     Elleanob  A.  Allan,      [Seal.] 
(Signed)    James  M.  Allan.  [Seal.]'' 

It  18  assumed  that  the  name  of  Mrs.  Allan  was  used  to  rep- 
resent the  interest  of  the  appellant,  and  that  the  signing  by 
James  M.  Allan  was  a  blunder. 

The  aj)pellee  refused  to  sign  it  when  it  was  presented  to 
him.  In  fact,  lie  had  no  interest  in  the  property  when  the 
paper  was  prepared.  It  belonged  to  one  Cochrane,  witli 
whom  a  contract  for  the  purchase  had  been  made  upon  which 
several  thousand  dollars  had  been  ])aid,  the  benefit  of  which 
contract  belonged  then  to  the  appellant. 

A  further  installment  was  soon  to  become  due  upon  it,  in 
default  of  payment  of  which  the  contract  would  or  could  be 
forfeited.  Mrs.  Allan  is  a  daughter  of  the  appellant,  and  her 
husband  was  his  agent. 

Allan  applied  to  the  appellee  for  a  loan  to  meet  the  install- 
ment The  result  of  the  application,  after  much  negotiation 
unnecesFary  to  detail,  was,  that  the  appellee  advanced  $8,750, 
of  which  §3,030  went  to  Cochrane,  and  $720  was  -used  by 
Allan  otherwise.  As  part  of  the  transaction  the  title  was 
vested  in  the  appellee  through  deeds  from  Cochrane  to  appel- 
lant, and  appellant  to  appellee.  The  controversy  now  is  one 
of  fact.  Was  that  advance  a  loan,  or  one  of  obligation  of  the 
parties  measured  only  by  the  words  in  that  paper,  assuming 
that  the  appellee  was  bound  by  it? 

The  object  of  the  bill  filed  by  appellant  is  to  turn  the  latter 
deed  into  a  mortgage.  That  upon  sufficient  proof  that  may 
be  done,  is  such  familiar  law,  that  there  is  no  controversy 
between  the  parties  about  it,  and  it  would  be  mere  parade  to 
cite  any  of  the  numerous  cases  of  this  State  alone.  But  the 
burden  of  proof  is  upon  the  party  alleging  a  mortgage. 
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Upou  the  conflicting  evidence  the  court  below  has  decided  . 
that  it  is  not  proved  that  the  deed  was  security  for  a  loan. 
We  will  not  collate  the  evidence.     We  agree  with  the  court 
below  as  to  the  result,  and  a  review  of   the  evidence  would 
not  profit  anybody. 

The  bill  is  not  framed  with  a  view  to  any  relief  upon  the 
lanpfua^e  of  the  paper,  so  that  the  question  is  not  before  ns  as 
to  the  effect  of  the  refusal  of  the  appellee  to  sign  it,  a  circum- 
stance which  seems  not  to  have  been  known  to  the  appellant, 
or  any  one  in  his  interest,  until  it  was  divulged  on  the  hearing 
of  this  case. 

The  appellee  questions  the  jurisdiction  of  this  appeal  to  this 
court,  on  the  ground  that  a  freehold  is  involved.  It  does  not 
differ  in  that  feature  from  the  case  of  Kirchoff  v.  Uniqii  M. 
L.  Ins.  Co.,  the  appeal  in  which  was  dismissed  by  the  Supreme 
Court  in  128  111.  199,  because  it  belonged  here,  and  which 
was  afterward  decided  by  this  court  in  33  III.  App.  607,  and 
our  decision  affirmed  by  the  Supreme  Court  in  133  111.  368. 
The  decree  is  aflii-med. 

Decree  a-ffirmed. 


The  Illinois  Paper  Company 

V.  ^ 

-The  Northwestern  National  Bank. 

Insolvency — Assignments — Preference  of  Creditors — Payment  of  Debt 
by  Insolvent  Prior  to  Assignment. 

1.  The  mere  fact  of  the  payment  of  a  debt  by  an  insolvent,  after  he  lyis 
determined  to  make  an  assig-nment,  and  who,  thereafter,  in  pursuance  of 
such  determination,  does  assign,  does  not  constitute  a  fraudulent  prefer- 
ence which  will  be  set  aside. 

2.  It  has  uniformly  been  held  in  this  State  in  respect  to  the  statutes  for 
the  prevention  of  frauds  and  perjuries,  that  both  debtor  and  creditor  must 
have  had  an  intent  to  hinder,  defraud  or  delay  creditors  in  order  to  bring 
the  transaction  within  the  purview  of  the  statute. 

[Opuiion  filed  January  14,  1892.] 
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.     ArpEAL  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoREN  C.  Collins,  Judge,  presiding. 

Appellant  filed  its  bill  against  appellee,  setting  forth  that  it 
is  a  judgment  creditor  of  one  Charles  N.  Trivcss,  to  the 
amount  of  over  $2,000;  tliat  execution  has  been  issued  upon 
the  said  judgment,  and  that  said  Trivess  has  no  property  or 
assets  upon  which  the  said  execution  can  be  levied;  that  the 
said  Trivess  on  the  17th  day  of  October,  1890,  made  a  general 
assignment  for  the  benefit  of  his  creditors,  under  the  statute 
of  this  State  regulating  such  assignments;  that  while  the  said 
indebtedness  to  appellant  was  in  full  force,  and  while  said 
Trivess  was  insolvent  and  after  he  had  resolved,  concluded 
and  determined  to  make  the  said  general  assignment,  he  paid 
to  appellee  the  sum  of  $4,750  in  payment  of  his  note  then 
hold  by  appellee,  but  which  note  had  not  then  matured  or 
become  payable,  and  which  would  not  mature  or  become 
due  or  payable  until  the  30th  day  of  October,  1890;  and 
by  said  payment  said  Trivess  paid  his  indtbtedness  to 
appellee  in  full,  and  thereby  designed  and  intended  to  make 
and  give  to  appellee,  in  fraud  of  the  provisions  of  the  statute, 
a  preference;  that  by  making  such  payment,  the  amount 
thereof  was  fraudulently  withheld  from  coming  to  the  hands 
of  the  assignee  for  distribution  among  the  general  creditors 
of  ,  said  Trivess,  as  the  law  provides;  that  the  assets  and 
estate  of  the- said  Trivess  that  have  come  into  possession  of 
the  assignee  or  within  the  jurisdiction  of  the  County  Court  of 
Cook  County  under  the  said  assignment,  are  wholly  inadequate 
and  insuflSicient  to  pay  the  bona  fide  indebtedness  of  said 
Trivess  in  full  and  are  only  suflScient  to  pay  a  small  percent- 
age of  the  same;  and  that  by  the  said  unlawful  preference 
given  to  appellee,  appellant,  as  a  bona  fide  ox^^xioxol  Trivess, 
was  greatly  defrauded. 

The  bill  further  states  that  the  making  of  the  assignment 
and  the  payment  to  appellee  were  parts  of  one  transaction 
and  constituted  an  assignment,  with  a  preference  to  appellee,  of 
the  said  sum  of  $4,750,  in  violation  of  the  prohibition  of  the 
statute  aforesaid,  and  that  the  preference  is  void;  and  prays 
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that  tlie  payment  to  appellee  b«  decreed  a  frandulent  prefer- 
ence and  void,  and  that  the  same  be  subjected  to  this  pay- 
ment of  the  said  indebtedness  to  appellant;  that  appellee  be 
decreed  to  pay  to  appellant  so  much  or  such  part  of  said 
indebtedness  as  it  shall  be  entitled  to  after  applying  such 
percentage  or  dividend  as  the  assets  of  said  Trivess,  under  the 
jurisdiction  of  the  County  Court  in  the  matter  of  the  assign- 
ment, may  produce,  and  for  other  and  further  relief. 

Appellee  filed  a  general  demurrer  to  the  bill,  which  demurrer 
the  Circuit  Court  sustained,  and  dismissed  the  bill  for  want 
of  equity. 

Mr.  Matthew  P.  Bbady,  for  appellant. 

Mr.  Charles  M.  Stitbges,  for  appellee. 

Waterman,  P.  J.  The  question  presented  in  this  case,  is, 
whether  the  reception  of  payment  bj'  a  creditor  from  an  in- 
solvent debtor,  who,  when  he  makes  the  payment  has  deter- 
mined to  make  an  assignment,  and  who,  in  pursuance  of  such 
determination  does  thereafter  make  an  assignment,  is  such  a 
preference,  under  the  provisions  of  the  insolvency  law  of 
this  State,  as  that  the  payment  will  be  set  aside  and  the  creditor 
be  compelled  to  pay  the  money  into  court  for  the  benefit 
of  a  creditor  or  creditors  of  the  debtor;  the  creditor  at  the 
time  of  the  payment  to  him  receiving  it  in  good  faith,  with- 
out knowledge  or  notice  either  that  the  debtor  was  insolvent 
or  contemplated  making  an  assignment. 

True,  the  bill  in  this  case  sets  forth  that  the  notes  paid  were 
not  due  when  payment  was  made,  and  that  the  debtor,  the 
day  after  payment,  made  an  assignment;  but  these  allega- 
tions are  immaterial,  because  it  is  not  charged  that  the  bank 
had' even  a  suspicion  of  either  the  insolvency  of  its  debtor  or 
that  he  contemplated  making  an  assignment.  Had  notice  to 
the  bank  of  the  determination  to  make  an  assignment  been 
charged,  upon  a  hearing,  the  fact  that  the  notes  were  paid 
before  they  were  due,  might  have  been  material  as  tending  to 
show  such  notice,  and  so  also,  if  an  answer  denying  the  charges 
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of  this  bill  had  been  filed,  the  limited  time  that  elapsed 
between  the  payment  and  the  assignment  would  have  been 
material,  as  tending  to  show  that  the  determination  to  assign 
existed  when  the  payment  was  made;  but  as  notice  to  the 
creditor  is  not  charged,  and  the  demurrer  admits  the  determina- 
tion to  assign,  neither  the  fact  that  the  notes  when  paid  were 
not  due,  nor  the  fact  that  an  assignment  was  made  the  next 
day,  is  material. 

The  question  remains  as  stated  :  Does  the  mere  fact  of  pay- 
ment of  a  debt  by  an  insolvent  when  he  has  determined  to 
make  an  assignment,  and  who  thereafter,  in  pursuance  of  such 
determination,  does  assign,  constitute  a  preference  which  will 
be  set  aside?  If  so,  logically,  it  can  make  no  difference  that 
the  determination  to  assign  is  not  carried  into  eflFect  for  a  year 
afterward. 

Counsel  for  appellant  quote  at  large  from  published  opin- 
ions of  the  Supreme  Court  in  Preston  v.  Spaulding,  120  III. 
208;  Hide  &  Leather  Nat'l  Bk.  v.  Eehm,  126  111.^461;  and 
Ilanford  Oil  Co.  v.  First  Nat'l  Bk.,  126  111.  584.  It  is  suffi- 
cient  to  say  in  respect  to  the  quotations  from  those  cases,  urged 
upon  this  court,  as  this  court  and  the  Supreme  Court  said  in 
Farwell  v.  Nilsson,  133  111.  45,  35  111.  App.  164,  that  "  The 
language  of  an  opinion  is  to  be  confined  by  the  facts  of  the 
case  which  the  court  is  considering."  Each  of  the  cases  upon 
which  appellant  relies,  was  an  instance  in  which  the  act 
held  to  be  a  fraudulent  preference  was  not  a  payment,  but 
was  a  giving  of  security  or  a  placing  of  the  creditor  in  a 
position  which  enabled  him  to  obtain  a  preferential  lien.  The 
distinction  between  making  a  payment  whereby  an  absolute 
title  at  once  passes,  and  the  creating  of  a  mere  lien,  is  pointed 
out  in  Van  Patten  &  Marks  v.  Burr,  52  Iowa,  518,  cited  as 
Van  Patten  v.  Marks,  by  the  Supreme  Court  in  Preston  v. 
Spaulding,  120  111.  223. 

Such  cases  are  not  authority  for  the  contention  of  appellant 
in  this  case.  The  construction  of  the  act  concerning  assign- 
ments for  the  benefit  of  creditors,  insisted  upon  by  appellant, 
is  not  in  accordance  with  that  placed  upon  the  statutes  of  this 
State  concerning  fraudulent  transfers.     It  has  uniformly  been 
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held  in  res})ect  to  the  provisions  of  the  statutes  for  the  preven- 
tion of  frauds  and  perjuries,  that  both  parties  must  have  had 
an  intent  to  hinder^  delay  or  defraud  creditors,  in  order  to 
bring  the  transaction  witliin  the  purview  of  the  statute. 
Ewing  V.  Runkle,  20  III.  US;  Hatch  v.  Jordon,  74  III.  414; 
Myers  v.  Kinzie,  26  111.  36;  Hessing  v.  McCloskoy,  37  111.  341. 

It  is  sought,  as  regards  the  statute  regulating  assignments, 
to  change  the  salutary  rule  of  the  above  mentioned  cases  and 
to  punish  a  perfectly  innocent  party  for  a  fraudulent  act  of 
another,  of  which  he  had  no  notice.  Tiie  far-reaching  con- 
sequences of  the  position  assumed  by  appellant  are  obvious. 
If  appellant  apprehends  the  law  correctly,  no  creditor  is  safe 
in  treating  as  his  own,  money  he  has  received  in  payment  of 
debts,  until  time  and  circumstances  have  demonstrated  that  rn 
paying  him,  his  debtor  had  no  intention  of  giving  a  preference, 
or  then  had  not  determined  to  make  an  assignment.  We  can 
not  believe  that  the  legislature  in  enacting  this  statute  in- 
tended to  bring  within  its  scope,  paymc3nt3  l/onaJbdereceivQd, 
without  notice  by  the  creditor  that  his  debtor  contemplated 
making  an  assignment. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  will  be 
affirmed. 

Decree  affii'mecL 


George  N.  Gridley 

V. 

T.  H.  Bayless, 


Heal  Provefiy — Contract  for  Sale  of— Allegation  of  Breach — Action  for 
Sfipulafed  Damages — Parties. 

A  contract  for  the  sale  of  realty,  providing  that  in  cape  of  default,  the 
defAultinsr  party  should  pay  to  the  broker  of  the  other  party  the  sum  of  $"00 
as  liquidated  damages,  this  court  holds,  first,  that  before  a  broker  could  main- 
tain hi.<»  action  for  the  pum  specified,  he  must  prove  in  addition  to  the  default 
of  the  defendant  that  his  principal  had  performed  all  that  the  contract 
required  ou  his  part,  or  that  be  was  ready  to  perform,  and,  second,  that  the 
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action  should  have  been  brouffht  in  the  name  of  the  principal,  the  brokers 
not  havin^r  been  parties  to  the  contract,  which  was  under  seal,  although  it 
coutaiueda  provision  in  their  interest. 

[Opinion  filed  Jannary  14,  1892.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  tlie  Hon. 
liiouAKD  S.  TcTHiLLy  Judgc,  presiding. 

Messrs.  Cook  &  Upton,  for  appellant. 

Messrs.  DoouTTLE,  McKet  &  ToLMAN  and  Samuel  B. 
King,  for  appellee. 

MoRAN,  J.  This  action  was  broiiglit  by  appellee  against 
appellant  to  recover  the  sum  of  $500,  alleged  to  have  become 
due  to  liim  by  reason  of  appellant's  failure  to  perform  a  cer- 
tain contract  with  reference  to  the  exchange  of  real  estate. 
There  was  a  finding  and  judgment  in  appellee's  favor  in  the 
Circuit  Court,  and  tlie  case  is  brought  here  and  elaborately 
argued  on  questions  relating  to  the  construction  of  the  con- 
tract, whether  it  ever  became  operative  between  the  parties 
to  it,  and  which  one  was  in  fact  guilty  of  the  breach,  if  it  did 
become  operative.  The  contract  was  between  Uubbai-d  Par- 
ker of  the  first  part,  and  appellant  Gridley  of  the  second  part, 
and  the  clause  under  which  appellee  claims  to  recover  is  as 
follows : 

*'  If  either  party  hereto  shall  fail  or  refuse  to  carry  out  this 
co.ntract,  he  shajl  forfeit  to  the  other  the  sum  of  $500,  which 
shall  be  accepted  as  full  and  complete  satisfaction  as  liquidated 
damages  for  such  refusal  to  carry  out  this  contract. 

•  **  This  provision  is  made  with  the  approval  of  the  brokers, 
and  if  said  Parker  shall  default,  the  $500  to  be  paid  by  him 
shall  go  to  W.  A.  Frye,  broker  for  Gridley,  and  if  Gridley 
shall  default,  the  $pOO  to  go  to  Col.  T.  11.  Bayless,  broker  for 
Parker,  the  parties  not  to  be  liable  for  commissions  if  this 
deal  sliall  not  be  consummated." 

A  cause  of  action  for  the  recovery  of  said  sum  of  $500 
could  only  accrue  to  Bayless  as  against  appellant  by  proof  of 
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the  existence  of  such  facts  and  circumstances  as  would  entitle 
Parker  to  maintain  an  action  for  breach  of  the  contract,  and 
before  Parker  could  recover  for  a  breach  by  Gridley,  he 
would  be  bound  to  show  that  he  had  performed  all  that  the 
contract  required  on  his  part,  or  that  he  was  ready,  willing 
and  able  to  perform. 

There  was  contention  as  to  this  point,  and  the  court  was 
asked  by  the  defendant  to  liold,  and  refused  to  hold,  the  fol- 
lowing proposition  as  law.] 
"  First  proposition : 

In  order  to  hold  the  defendant  liable,  under  the  contract  in 
question,  to  pay  the  five,  hundred  dollars  ($500)  forfeit  as 
provided  in  tlie  fifth  clause  of  said  contract,  the  said  Hubbard 
Parker  must  have  been  able,  ready  and  willing  to  have  carried 
out  said  contract  on  his  part  at  the  time  of  the  alleged  pre- 
tended  refusal  of  said  defendant  to  carry  out  said  contract  on  his 
part,  and  the  burden  of  the  proof  is  upon  the  plaintiff  to  prove 
that  said  Parker  was  so  able,  ready  and  willjng ;  and  in  so  prov- 
ing the  same  he  must  show,  by  a  preponderance  of  evidence, 
that  the  requisite  fact  existed,  to  have  enabled  said  Parker  to 
liave  maintained  a  bill  against  said  defendant  for  the^  specific 
performance  of  said  contract,  or  to  have  maintained  a  suit 
against  liim  for  damages  for  non- performance  of  the  sjime." 

While  this  is  a  general  proposition  not  stating  the  specific 
acts  which  Parker  should  be  ready  and  willing  to  perform, 
still  it  states  a  correct  -rule,  and  the  refusal  of  the  court  to 
hold  it  indicates  that  the  finding  in  favor  of  appellee  was 
upon  some  smaller  measure  of  proof  than  is  required  by  the 
proposition.  The  case  presented  is  not  one  which  warrants 
this  court  in  sustaining  a  finding  and  judgment  of  the  court 
below,  based  upon  an  incorrect  view  of  the  law.  There  is  an 
objection  to  appellee's  maintaining  an  action  on  this  contract 
in  his  own  name  which  seems  to  have  escaped  the  attention 
of  the  parties  and  of  the  trial  court,  and  which,  as  the  case  is 
to  be  sent  back  for  new  trial,  we  will  point  out.  The  contract 
is  one  under  seal,  and  while  it  contains  a  provision  for  the 
benefit  of  Frye  or  of  Bayless,  as  the  refusal  to  perform  the 
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contract  might  be  by  Parker  or  by  Gridley,  yet  neitlier  Fryo 
nor  Bay  less  is  a  party  to  the  contract. 

"  The  rule  is.  that  a  covenant  can  not  be  sned  npon  by  the 
person  for  whose  benefit  it  is  made,  if  he  is  not  a  party  to  the 
deed,  but  the  suit  must  be  brought  in  the  name  of  the  person 
with  whom  the  covenant  is  made."  Harms  v.  McCormick,  132 
111.  104,  overruling  Dean  v.  Walker,  107  111.  540. 

Without  passing  on  any  of  the  questions  made  in  the  ease 
except  the  refusal  of  the  court  to  hold  the  proposition  of  law 
above  set  out,  we  reverse  the  case  for  that  error,  and  remand 
it  to  the  Circuit  Court. 

Heversed  and  remanded. 


Jacob  Frezinski,  Impleaded,  etc., 

V. 

David  L.  Newborg  et  al. 

Evidence — Conclusions  of  Witness^  Improper, 

Intheca<?e  presented,  (his  court  holds,  a  witness  for  the  plaintiff  having 
been  permitted,  apiinst  thn  objections  of  defendant,  to  state  his  conclu* 
sions  upon  a  mutcriiil  point,  baned  upon  what  be  bad  learned  by  investiga- 
tion, that  the  admission  thereof  was  improper. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

In  this  action  it  appeared  tliat  appellees,  merchants  in  New 
York  City,  npon  the  strength  of  a  written  statement  to  R.  G. 
Dun  &  Co.,  made  by  Abraham  Frezinski,  concerning  tlie 
financial  condition  of  what  he  in  such  statement  called  the 
firm  of  A.  Frezinski,  doing  business  at  the  town  of  Iron 
Mountain,  in  the  State  of  Michigan,  sold  to  said  firm  of 
A.  Frezinski  a  bill  of  goods  on  thirty  days'  credit.     Prior 
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to  tho  time  for  payment  of  this  bill  the  firm  (?)  of  A. 
Frezinski  failed,  and  their  goods  were  secretly  sent  to  various 
parts  of  the  country,  some  of  them  going  to  Chicago,  where 
appellant,  the  father  of  Abraham  Frcziuski  lived.  Appellees 
brought  suit  against  Abraham  and  Jacob  Frezinski,  alleging  a 
fraudulent  conspiracy  on  their  part  to  obtain  credit,  also  a 
fraudulent  carrying  away  and  secreting  of  the  goods  by  them. 
The  jury  returned  a  verdict  for  the  plaintiflFs,  8pe<jially  finding 
that  Jacob  Frezinski  was  not  a  partner  of  Abraham  Frezinski. 

Messrs.  Hofheimee  &  Zeisler,  for  appellant- 
Mr.  Israel  Cowen,  for  appellees. 

Waterman,  P.  J.  Upon  the  trial  a  witness  for  the  plaintiffs 
was  permitted,  despite  the  objections  of  the  defendant,  to  give 
a  great  deal  of  hearsay  testimony,  and  also  to  narrate  his  con- 
clusions as  to  what  had  taken  place.  He  was  permitted  to 
testify  that  he  found  on  investigation  that  the  goods  were 
shipped  to  Jacob  Frezinski  in  trunks;  that  he  found  where 
Jacob  Frezinski  had  taken  the  goods  by  teams  and  had  them 
in  a  house  in  Chicago  under  different  names.  Thei-e  was  no 
pretense  that  he  saw  any  of  these  things  or  had  any  knowl- 
edge other  than  what  had  been  told  him,  from  w^hich  he  had 
formed  conclusions. 

Such  testimony  ought  not  to  have  been  received;  it  was 
most  prejudicial  to  Jacob  Frezinski,  who  was  alone  making  a 
defense,  and  doubtless  greatly  influenced  the  jury.  One  of 
the  plaintiffs  was  permitted  to  give  his  mere  conclusions  as 
reasons  why  he  knewthat  the  statement  made  to  IC.  G.  Dun  & 
Co.  was  false.  Experts  are  alone  allowed  to  testify  as  to  tlieir 
conclusions.  The  instructions  given  for  the  plaintiffs*  are  not 
free  from  fault  but  would  alone  hardly  have  misled  the  jury. 

For  the  improper  admission  of  testimony  given  by  the  wit- 
ness Ettlesohn,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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MiLBDEN  Wagon  Company 

43    608 

M    566  V. 

B.  A.  Stevens. 

Agency — Verdict  for  Defendant  Ordered. 

In  an  action  bafed  upon  a  contract  entered  into  by  an  allef^d  ag^ent  of 
defendant  it  is  held:  That  the  jury  were  properly  instructed  to  find  for  the 
defendant,  no  evidence  having  been  introduced  tending  to  establish  tLe 
alleged  agency. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  Countv:  the 
Hon.  Theodoke  Brent ano,  Judge,  presiding. 

Mr.  F.  C.  Caldwell,  for  appellant. 

Mr.  J.  O'B.  ScoBEY,  for  appellee. 

Per  Curiam.  Appellants  as  plaintiffs  sought  to  recover 
from  appellee  the  price  of  a  certain  wagon  sold  by  one  of 
appellant's  agents  to  one  Hall,  who  it  is  claimed  purchased 
the  wagon  as  agent  of  appellee.  At  the  close  of  plaintiffs' 
evidence  the  court  instructed  the  jury  to  find  a  verdict  for 
defendant.  It  is  not  contended  by  appellant  that  said  Hall 
was  in  fact  authorized  by  appellee  to  purchase  the  wagon,  or 
that  appellee  received  the  wagon,  or  in  any  manner  ratified 
Hall's  assumed  authority.  The  contention  is  that  Hall  had 
been  permitted  by  appellee  to  so  conduct  liiniself  in  connec- 
tion with  appellee's  business  as  to  clothe  him  with  the  author- 
ity which  lie  assumed.  We  have  eikmined  the  evidence 
carefully  and  we  are  unable  to  say  that  it  has  any  tendency 
whatever  to  show  that  appellee  ever  gave  Hall  any  authority 
or  ever  permitted  him  to  so  act  as  to  induce  a  third  person  to 
believe  that  he  had  authority  to  make  such  a  purchase  as  he 
assumed  to  make.  Where  there  is  no  evidence  tending  to 
prove  any  element  essential  to  plaintiff's  cause  of  action,  the 
court  may  direct  a  verdict  for  defendant 

There  is  no  error  and  the  judgment  must  be  aflSrmed. 

Judgment  affirmed. 


FjiiST  DrsTRiCT — October  Term,  1891.      509 

Thirty-first  St.  Buildin^r  &  Loan  Ass'n  v.  Wetherpll. 


Thirty-first  Street  Building  and  Loan  Association 

•  48    509 

Oscar  D.  Wetherell,  Assignee.  1^-*-^* 

Insolvency— Jurisdiction  of  County  Court — Bit-lau:  of  Building  and  Loan 
Association — Stock  Held  by  Insolvent — Set-off  Against,  of  Debt  Duejrom 
Insolvent  to  Corporation — Lien  on  Stock,     ,  , 

1.  All  the  oriisrinal  jurisdiction  that  beloncs  in  ordinary  cases  to  all  court?, 
belongfs  to  and  may  be  exercised  by  the  County  Courts  in  admiuisteringr  the 
apspts  of  an  insolvent. 

2.  A  by-law  of  a  bulldingr  and  loan  association,  providinjiir  ^^^t  no  share 
shall  be  transferred  while  any  debt,  penalty,  or  due  of  any  kind  against  the 
owner  thereof  muy  remain  unpaid,  creates  a  lien  upon  the  shares  as  a^^inst 
the  shareholder,  for  a  debt  due  by  him  to  the  association,  and  the  assignee 
of  an  inf^olvent  shareholder  stands  in  the  shareholder's  shoes. 

3.  It  therefore  follows  that,  where  a  shareholder  in  a  building  and  loan 
association  was  a  banker,  having  funds  of  the  association  on  deposit  that  the 
assignee  can  not  collect  from  the  association  the  withdrawal  value  of  the 
shares,  leaving  the  association  to  share  with  the  other  creditors  in  a  dividend 
for  the  amount  of  its  deposit,  but  the  association  can  offset  against  the 
assignee  the  amount  due  it  as  a  depositor,  against  the  withdrawal  value  of 
the  shared. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  County. Court  of  Cook  County;  the  Hon. 
Frank  Scales,  Judge,  presiding! 

Messrs.  Aldrich,  Payne  &  Washburn,  for  appellant. 

County  Courts,  in  administering  insolvent  estates,  act  upon 
equitable  principles,  and  afford  relief  such  as  a  court  of  chan- 
cery might  give.     Freydendall  v.  Baldwin,  108  111.  325. 

Courts  of  equity  are  peculiarly  adapted  to  the  administra- 
tion of  the  law  of  set-off,  and  had  adopted  this  equitable 
remedy  as  a  rule  of  practice  long  before  it  received  legisla- 
tive sanction  or  became  admissible  in  courts  of  law,  and  insolv- 
ency of  one  of  the  pa* tins  's  the  strongest  incentive  to  the 
exercise  of  such  equitable  jurisdiction.  Hawkins  v.  Freeman, 
8   Miner's  Abr.  560;  Chapmau  v.  Derby,  2  Veru.  117;  C.  D. 
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&  V.  R.   R  Co.  V.  Field,  SG  III.  270;  Brazelton  v.  Brooks,  2 
Head  (Tenu.),  194;  Graves  v.  ITull,  27  Miss.  419. 

Courts  of  equity  follow  the  law  in  allowing  or  refusing  set- 
offs qualified  by  the  rule  that,  special  circumstances  may  con- 
trol the  equity.  Hitchcock  v.  Rollo,  Assignee,  3  Biss.  287; 
2  Story's  Eq.  Jurisprudence,  §  1437. 

As  to  right  of  sot-off  against  insolvent  estates,  see  also 
Fennell  v.  Xesbit,  16  B.  Monr.  351;  In  re  VanAllen,  37  Barb. 
225;  Colt  V.  Brown,  12  Gray,  233;  American  Bank  v.  Wahl, 
56  Me.  167. 

Statutes  of  set-off  are  considered  beneficial  acts,  and  shonld 
be  liberally  construed.  Burgess  v.  Tucker,  5  Johns.  105-107; 
Good  V.  Good,  5  Watts,  116-118;  Chamboret  v.  Cagney,  10 
Abb.  N.  S.  31-37;  Thompson  v.  Congdon,  43  Vermont,  396- 
9;  Temple  v.  Scott,  3  Minn.  419;  Lindsay  v.  Jackson,  2  Paige, 
581;  Bradley  v.  Angel,  3  N.  Y.  475;  Myers  v.  Davis,  22 
N.  Y.  489;  Jones  v.  Robinson,  26  Barb.  310. 

Insolvency  of  one  party  is  additional  ground  for  allowance 
of  set-off.  Bonaud  v.  Sorrell,  21  Ga.  108;  Gunn  v.  Scoville, 
5  Day,  113;  Story's  Eq.  Jur.  1434-5;  Jordan  v.  Jordan,  12 
Ga.  77-88;  Carey  v.  Lewis,  24  Ind.  23;  Gay  v.  Gay,  10  Paige, 
369;  White  v.  Wiggins,  32  Ala.  424;  Hale  v..  Holmes,  8  Mich. 
37;  Field  v.  OMver,  43  Mo.  200;  Mackeham  v.  Crowe,  15  C. 
B.  847;  Pond  v.  Smith,  4  Conn.  297;  Simpson  v.  Hart,  14 
Jos.  63;  Howe  v.  Sheppard,  2  Sumner,  133;  Decatur  Ry. 
Co.  V.  Rhodes,  8  Ala.  206. 

Messrs.  E.,L.  Barber  and  Flower,  Smith  &  Musgrate,  for 
appellee. 

The  riorht  of  set-off  must  be  mutual.  The  relation  between 
the  parties  must  be  that  of  debtor  and  creditor.  If  the  debts 
sought  to  be  set  off  accrued  to  the  assignee,  as  such,  after  his 
appointment,  they  can  not  bo  set  off  as  against  a  debt  due 
from  the  assignor  prior  to  the  assignment.  Scammon  v.  Kim- 
ball, 5  Biss.  443;  Xewhall  v  .  Turney,  14  111.  341;  Harding  v. 
Shepard,  107  111.  264. 

Gary,  J.  The  appellee  is  the  assignee  in  insolvency  of 
Melville  T.  Roberts,  who   was  a  private  banker  conducting 
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busiuess  under  the  name  of  Thirty-first  Street  Bank,  and  the 
assets  of  Roberts  are  being  administered  under  the  direction 
of  the  County  Court.  The  appellant  is  what  its  name  imports; 
Roberts  was  its  secretary  and  banker,  and  as  a  stockholder, 
held  665  of  its  shares.  As  a  stockholder  he  held  ali^o  a  lar£:e 
number  of  other  shares,  pledged  to  the  association  as  security 
for  money  loaned  by  it  to  Roberts. 

The  appellee  demanded  of  the  association  an  adjustment  of 
the  loan;  a  payment  to  him  of  $771.65,  being  the  surplus  of 
the  withdrawal  value  of  the  shares  pledged,  over  the  loan  upon 
them;  and  of  $10,530.37,  being  the  withdrawal  value  of  the 
shares  not  pledged,  denying  the  claim  of  the  appellant  to  s&t 
off  against  the  last  mentioned  sum  the  amount  ($10,325.90) 
whicli  the  association  had  on  deposit  with  Roberts  as  a  banker 
at  the  time  he  assigned,  and  claiming  that  for  that  deposit, 
the  association  must  come  in  with  other  creditors  for  dividends 
only.  Thereupon  the  association  filed  the  petition  for  leave 
to  pay  the  surplus  of  the  withdrawal  value  of  all  the  shares, 
pledged  and  unpledged,  over  what  Roberts  owed  the  association 
for  both  the  lien  and  /ie posit,  and  an  order  upon  the  appellee 
upon  such  payment,  to  surrender  all  the  shares  to  the  appellant. 
The  County  Court  denied  the  prayer  of  the  petition,  and  this 
appeal  is  from  that  order. 

The  case  now  presents  the  singular  feature  that  the  appel- 
lant doubts,  while  the  appellee  affirms,  the  jurisdiction  of  the 
County  Court  over  the  subject-matter  of  the  petition.  The 
jurisdiction  is  clear.  The  shares  were  assets  to  be  disposed 
of  by  the  assignee,  under  the  direction  of  the  County  Court 
That  court  might  have  made  the  election  for  the  assignee, 
compulsorily,  whether  he  should  take  the  withdrawal  value  of 
the  shares  held  by  Roberts,  under  section  6  of  the  Home- 
stead Loan  Association  Act  of  1S79,  or  continue  to  pay  the 
dues  upon  them  until  the  maturity  of  the  series  to  which 
they  belong.  We  have  already  decided  in  a  case  where  this 
appellee  was  a  party  that  "all  the  original  jurisdiction  tliat 
belongs  in  ordinary  cases  to  all  courts,  belongs  to,  and  may  be 
exercised  by,  the  County  Courts,  in  administering  the  assets 
of  an  insolvent,  "     Third  S.  M.  E.  Church  v.  Wetherell,  43  III. 
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App.  414;  and   sco  Daran  v.  Ilod^on,  43  111.   App.  411,  and 
Atlas  N.  Bank  v.  Mooro,  40  111.  App.  336. 

If,  instead  of  being  the  assets  of  an  insolvent,  administered 
in  the  County  Court,  the  assets  had  been  in  the  hands  of  a 
receiver,  acting  under  the  orders  of  a  court  of  general  equity 
powers,  we  assume  that  the  power  and  jurisdiction  of  such  a 
court  to  direct  what  the  appellant  asked,  wonid  be  unques- 
tioned, and  that  the  only  question  would  be  whether  grant- 
ing what  was  thus  asked  would  bo  a  rightful  exercise  of 
such  power  and  jurisdiction.  The  assignee  had  elected  to 
turn  the  shares  into  money,  and  the  decree  appealed  from 
impliedly  ratifies  that  election.  The  effect  of  that  election  is 
to  entitle  the  association  to  take  up  the  shares  upon  such 
terms  as  may  bo  equitable.  The  interest  in  the  shares 
adverse  to  the  association  is  in  the  assignee,  in  his  character 
of  assignee,  and  the  association  comes  to  the  court  controlling 
his  action  as  assignee,  to  fix  the  terms  of,  and  direct,  the  sur- 
render of  that  interest.  The  question  remains  whether  that 
association  may  deduct  the  deposit,  as  well  as  the  loan,  or  the 
loan  only,  from  the  value  of  the  shares.  The  statute  author- 
izes such  associations  to  adopt  by-laws,  and  one  of  the  by-laws 
of  this  is:  "But  no  share  shall  be  transferred  while  any  debt, 
penalty  or  due  of  any  kind  against  the  owner  thereof  may 
remain  unpaid."  Such  a  by-law  creates  a  lien  upon  the 
shares  as  against  the  shareholder  for  the  debt.  2  Morse  on 
Banks,  Sec.  698;  1  Morawetz  on  Corp.  Sec.  20L  And  the 
assignee  stands  in  his  shoes.  Ide  v.  Sayer,  30  111.  App.  210; 
129  111.  230.  So  that  any  disposition  which  he  could  make  of 
the  shares,  would  be  subject  to  the  satisfaction  of  Jthe  debt 
for  the  deposit  Even  without  any  such  by-law,  as  the 
County  Court  administers  the  assets  of  insolvents  upon  prin- 
ciples of  equity  (Field  v.  Ridgley,  116  111.  424;  Third  S.  M.  K 
Church  V.  Wetherell,  43  111.  App.  414),  it  might  be  plausibly 
arjrued,  that  the  association  would  be  entitled  to  set  ofif  the 
deposit  against  the  withdrawal  value,  because  a  court  of 
equity  would  give  it  that  relief.  Waterman  on  Set-off,  Sec. 
39S.  We  therefore  hold  that  the  appellant  may  pay  the 
excess  of  the  value  of  the  shares  oyer  the  debts   of   Roberts, 
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both  on  the  loan  and  for  the  deposit,  and  npon  such  payment 
all  interest  in  the  shares  must  be  surrendered  to  it  by  the 
appellee. 

The  decree  of  the  County  Court  is  reversed  and  the  cause 
remanded,  with  directions  to  the  County  Court  to  so  order. 

Beversed  and  remanded. 


Edwin   D.  Morse 

V. 

John  E.  Crate. 


48    513 
78    375 


Contracfii — Action  for  Goods  Furnished  and  Work  Done — Non-compU- 
ance  with  Statutory  Requirement  as  Bar  to  Action  on  Contract — Waiver — 
New  Promise — Consideration  fo7\ 

A  man  may  always  bind  himself  by  a  promi$:e  to  pay  an  boneat  debt,  what- 
ever bar,  such  as  bankruptcy,  statute  of  limitation  or  the  requirement  of 
performance  of  conditions  precedent,  may,  in  fact  or  law.  exist  to  bar  an 
action  on  the  original  contract  under  which  the  indebtedness  was  incurred. 

[Opinion  filed  January  14,  1892.] 

Appea^l  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Bangs  &  Bangs,  for  appellant. 

Messrs.  Hynes  &  Dunne,  for  appellee. 


Mokan,  J.  This  action  was  brought  to  recover  for  labor 
and  material  furnished  by  appellee  npon  a])pellant'8  house  in 
process  of  erection,  under  a  memorandum  or  agreement  as 
follows: 

*<  October  7,  1890,  E.  D.  806  Madison  Street, 

House  541  West  Van  Buren  Street. 

Sold  8  No.  760  mantels  with  East  Lake  frame,  brass  and 

nickel  plate,  0.  H.  dumping  grates,  and  the   choice  of  tile 
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hearths  and  facings  in  tho  show-room,  except  the  French  gray, 
also  8  dumpers  and  settings  for  $344.     The  above  is  O.  K. 

Signed,  E.  D.  Mokse." 

The  declaration  was  the  common  counts,  and  the  case  was 
tried  bj  the  court  without  a  jury,  and  tho  evidence,  wholly 
uncontradicted,  tended  to  prove  appellee  delivered  the  goods 
to  appellant  and  did  the  setting  according  to  the  terms  of 
the  order;  that  the  work  was  well  done  and  to  appellant's 
satisfaction;  tliat  when  appellee  called  on  him  for  the  ]^ay  he 
put  him  off  with  some  excuse  for  delay  and  wrote  him  letters 
relating  to  the  payment  of  the  bill,  in  one  of  which  he  said: 
*'  I  will  not  ask  you  to  wait  longer  than  the  lirstof  next  week. 
*  *  *  Believe  me,  1  will  reach  you  soon.  Thanking  yon 
for  your  kind  indulgence  I  remain,"  etc.;  and  in  another:  "  On 
ray  return  to  the  city  will  lix  matters,  and  lix  you  within  a 
few  days."  The  court  found  for  appellee  for  the  amount  of 
his  bill,  overruling  the  appellant's  demurrer  to  the  evidence. 

Appellant*©  point  is  that  plaintiflF  has  no  right  of  action 
as  lie  had  not  complied  with  Sec.  35  of  the  Mechanic's  Lien 
Act  requiring  the  contractor  to  make  out  and  give  to  the  owner 
a  statement  under  oath  of  the  number  and  names  of  sub- 
contractors, etc.  We  have  held  in  Floyd  v.  Eathledge,  41  111. 
Apj).  370,  that  the  making  of  such  a  statement  under  oath, 
and  delivering  the  same  to  the  owner,  was  a  condition 
precedent  to  the  maintenance  of  an  action  by  the  contractor 
upon  tho  contract  under  which  tlie  work  was  done,  but  wo 
recognize  that  such  statement  might  be  waived  by  the  owner, 
and  that  on  proof  of  such  waiver  a  recovery  might  be  had. 
Where  a  common  law  action  is  sought  to  be  maintained,  the 
right  sought  to  be  enforced  arises  on  the  contract  and  not  out 
of  the  statute,  and  tlierefore  a  waiver  may  operate  t<?  remove 
the  bar  to  the  action  when  such  waiver  would  not  be  eifectual 
to  create  a  lien.     Burnsido  v.  O'Hara,  35  111.  App.  150. 

The  judgment  in  this  case  may  be  sustained  on  a  ground 
other  than  that  of  waiver.  The  action  is  maintained  on  the 
promise  to  pay  for  the  material  and  labor  after  its  receipt 
and  acceptance  by  appellant.  The  benefit  of  the  labor  and 
material  is  a  suflicient  consideration  to  support  a  new  promise. 
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which  the  law  will  enforce  even  though  an  action  on  the  con- 
tract under  which  the  work  was  done  and  material  furnished 
can  not  be  maintained.  A  man  may  always  bind  himself  by  a 
promise  to  pay  an  honest  debt,  whatever  bar  such  as  bankruptcy, 
the  statute  of  limitations,  or  requirement  of  performance- 
of  condition  precedent,  may  in  fact  or  in  law  exist  to  bar  an 
action  on  the  contract  under  which  the  indebtedness  was 
incurred. 

This  is  so  familiar  that  it  requires  no  citation  of  authority. 
The  judgment  is  right  and  will  be  affirmed. 

Judgment  affirmed.    • 


Frederick  W.  Short  et  al. 
Maey  Kieffee  et  al. 

Contract  for  Sale  of  Land — Part  of  Contracting  Vendors  Minor 
Whether  Vendee  Kntitled  to  Specific  Performance  as  Against  Adult  Par- 
ties— Mutuality — Laches  qf  Vendee — Discretion  qf  Court  of  Equity — Re- 
sult of  Judicial  Sals, 
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1.  Even  where  a  contract  for  sale  of  land  is  mutual,  the  subject-matter 
within  the  control  of  the  court,  and  there  has  been  a  prompt  offer  to  per- 
form, a  court  of  equity  will  still  exercise  a  sound  discretion,  in  view  of  all 
the  circumstances,  as  to  whether  it  shall  grant  a  decree  for  specinc  perform- 
ance. 

2.  Upon  the  case  presented,  this  court  holds  that  the  complainant  was  not 
entitled  to  receive  at  the  hands  of  a  court  of  equity  a  decree  for  the  specific 
performance  of  the  contract  in  evidence,  much  less,  the  subject-matter  of  that 
contract  having  been  sold  at  judicial  sale  with  the  full  knowledge  of,  and 
without  objection  on  the  part  of,  the  vendee,  and  he  having,  made  no  claim 
to  specific  performance  prior  to  that  sale,  can  he  be  held  entitled  to 
relief  out  of  the  proceeds  of  that  sale. 

[Opinion  filed  Janua^'j  14,  1892.] 


Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
0.  H.  IIoETON,  Judge,  presiding. 
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The  appellants,  Frederick  W.  Short,  Edmund  G.  Short  and 
nerman  PrenzTauer,  filed  on  June  11,  1891,  by  leave  of  court, 
an  amended  intervening  petition  in  a  case  in  chancery,  pend- 
ing in  the  Circuit  Court,  wherein  Mary  Kieffer,  Jacob  Kieffer, 
Peter  Kieffer,  Annie  Kieffer,  Kate  Kieffer  and  Margaret 
Kieffer,  were  complainants  in  the  bill,  and  Frank  Kieffer  and 
Christian  Kieffer,  were  defendants.  All  the  above  named  com- 
plainants and  defendants  in  the  original  cause  were  made 
defendants  to  such  amended  intervening  petition,  and  filed  a 
joint  demurrer  thereto.  The  court,  on  June  12, 1891,  entered 
•an  order  snstaining  the  demurrer,  and  that  the  amended  inter- 
vening petition  "be  dismissed  for  want  of  equity." 

It  appears  from  the  petition,  that  on  December  18,  1879, 
one  Frank  Keiffer  died  in  Cook  County,  leaving  a  will,  where- 
by he  devised  all  his  real  estate  to  his  wife,  Mary  Kieffer,  for 
life,  remainder  to  his  children  as  tenants  in  common.  Tliat 
the  said  Frank  Kieffer  left  seven  children  surviving  him,  viz., 
Jacob  Kieffer,  Peter  Kieffer,  Annie  Kieffer,  Kate  Kieffer, 
Margaret  Kieffer,  Frank  Kieffer  and  Nicholas  Kieffer,  and 
that  subsequent  to  testators  death.  Christian  Kieffer,  a  post- 
humous child  of  testator,  was  born.  About  the  1st  of  Jan- 
uary, 1886,  said  Nicholas  Kieffer  died,  aged  about  nine  years, 
and  intestate,  leaving  as_his  only  heirs  his  above  named  broth- 
ers and  sisters,  and  his  mother,  Mary  Kieffer. 

The  real  estate  owned  by  the  testator,  on  which  his  will 
could  operate,  consisted  of  certain  land  in  Cook  County,  a 
part  of  the  southwest  quarter  of  section  36,  in  township  38 
north,  range  13. 

The  petition  sets  forth  that  the  state  of  the  title,  accord- 
ingly, after  the  death  of  Nicholas  Kieffer,  about  January  1, 
1886,  was,  viz. :  Mary  Kieffer,  the  widow,  had  an  estate  for 
life  in  the  premises  and  an  undivided  two  seventy-seconds  of  the 
remainder,  and  each  of  the  seven  surviving  children  held  an 
undivided  ten  seventy-seconds  of  the  remainder  after  her  life 
estate;  and,  that  the  premises  above  described  had  been  occu- 
pied by  the  testator,  and  after  his  death,  by  his  widow  and 
children,  as  a  homestead,  and  tliat  the  homestead  right  had 
never  been  abandoned  or  released. 
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That  on  December  28,  18S9,  appellees,  Mary  Kieffer,  the 
widow,  and  all  the  seven  children,  viz.:  Jacob,  Annie,  Peter, 
Margaret,  Kate,  Christian  and  Frank,  signed,  executed  and 
delivered  to  one  Louis  J.  Hitz  the  following  power  of  attorney: 

"  L.  J.  IIlTZ. 

Dear  Sir:  You  are  authorized  to  sell,  within  the  next  six 
months,  the  fortj-seven  and  fifty-one  one  hundredths  acres 
owned  by  us,  situated  in  the  southwest  quarter  of  Section  36, 
T.  38,  R  13,  at  $700  per  acre,  one-fourth  cash,  balance  in  one, 
two  and  three  years,  with  six  per  cent  interest,  and  we  will 
allow  you  five  per  cent  commission  for  selling  samC)  to  be 
deducted  out  of  the  first  payment — provided  you  will  pay  all 
expenses,  court  costs  and  attorneys'  fees  for  perfecting  the 
title  to  said  land  by  filing  bill  for  partition. 

We  agree  not  to  place  this  land  in  the  hands  of  any  one 
else  for  sale  within  said  six  months. 

Maria  Kieffer,     Chris'he  Kieffer, 
Jacob  Kieffer,     Maggie  Kieffer, 
Annie  Kieffer,     KLatie  Kieffer, 
Peter  Kieffer,     Frank  Kieffer." 

The  said  premises  were  those  devised  by  the  will  of  Frank 
Kieffer,  deceased. 

The  petition  further  states  that,  acting  under  the  above 
power  of  attorney,  said  Louis  J.  Hitz,  on  or  about  March  26, 
1890,  made  an  agreement  on  behalf  of  his  principals  to  sell 
the  premises  to  Frederick  W.  Short,  one  of  the  intervening 
petitioners,  on  the  terms  mentioned  in  the  power  of  attorney, 
and  that  said  Frederick  W.  Short  then  and  there  agreed  to 
purchase  said  premises  on  said  terms.  The  petition  then 
alleges  that  in  making  said  agreement  Frederick  W.  Short 
was  acting  on  behalf  of  himself  and  of  his  co-petitioner, 
Edmund  G.  Short,  who  was  a  partner  of  Frederick  W.  Short. 

It  also  appears,  from  the  amended  intervening  petition, 
that  on  the  same  day  (viz.,  March  26,  1890),  when  the  agree- 
ment above  referred  to  was  made,  Hitz  executed  and  delivered 
to  Frederick  W.  Short  the  following  memorandum  or  note  in 
writing  of  said  agreement: 

"Chicago,  March  26th,  1890. 

This  is  to  certify  that  I  have  this  day  sold  to  Frederick 
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W.  Short  tlie  47J  acres,  situated  in  Section  36,  T.  37  X.,  K. 
13,  known  as  the  Kieffer  farm,  for  seven  hnndred  dollars  per 
acre,  as  per  terms  in  contract  with  the  Kieffer  heirs,  dated 
Dec.  28th,  1889,  and  that  I  have  received  from  him  two 
hundred  dollars,  as  part  payment  of  purchase  money,  to  be 
used  toward  legal  expenses  in  perfecting  the  title  to  the  same. 

LotJis  J.  HiTz." 

Two  of  the  Kieffer  heirs  who  signed  the  power  of  attorney 
given  to  Hitz  on  December  28,  1889,  were,  at  that  date  and 
at  the  date  of  the  sale,  minors,  viz.:  Christian  Kieffer  and  Frank 
Kieffer,  aged  at  the  date  of  the  power  of  attorney,  nine  and 
seventeen  years  respectively.  The  petition  alleges  as  follows: 
**  That  whether  or  not  the  said  power  of  attorney  and  said 
sale  to  your  petitioner,  Frederick  W.  Short,  were  valid  and 
effectual  as  to  said  Frank  Kieffer  (the  younger),  and  said 
Christian  Kieffer,  who  were  both  infants  at  the  time,  said 
power  of  attorney  and  said  sale  were  valid  and  effectual  as 
against  said  adult  imrties,to  the  same,  said  Maria  Kieffer, 
Jacob  Kieffer,  Annie  Kieffer,  Peter  Kieffer,  Margaret  Kief- 
fer, and  Kate  Kieffer,  and  that  thereupon,  your  petitioner, 
Frederick  W.  Short,  acting  on  his  own  behalf  and  on  behalf 
of  said  Edmund  G.  Short,  became  entitled  to  a  conveyance 
from  said  adult  parties  of  all  their  rights,  title  and  interest  in 
said  premises  according  to  the  terms  of  said  contract  of  sale." 
The  petition  alleges  that  in  pursuance  of  the  tenns  of  sarid 
contract  of  sale  and  said  power  of  attorney,  and  for  the  pur- 
pose of  perfecting  the  title  to  said  premises  and  carrying  out 
said  contract  of  sale  on  their  part,  said  Mary  Kieffer,  Jacob 
Kieffer,  Peter  Kieffer,  Annie  Kieffer,  Kate  Kieffer  and  Mar- 
garet Kieffer,  as  complainants,  filed  the  original  bill  of  com- 
plaint in  this  case  on  the  ninth  day  of  April,  1890.  The 
proceedings  in  the  cause  after  the  above  named  complainants 
filed  the  original  bill,  on  the  date  last  mentioned,  and  prior  to 
the  filing,  on  June  11,  1891,  of  the  amended  intervening 
petition,  were  as  follows : 

The  bill  sought  a  construction  of  the  will,  the  description 
therein  of  the  premises  being  imperfect,  and  the  complainants 
also  desiring  that  the   interests  of  the  beneficiaries   in  the 
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property  should  be  judicially  declared — and,  also,  a  partitior), 
or,  in  case  a  partition  would  be  an  injury  to  the  persons  inter- 
ested, then  a  sale,  in  lieu  of  partition. 

On  June  23, 1830,  commissioners  rcported!that  the  premises 
were  not  susceptible  of  partition,  and  appraised  their  value  at 
$47,600.  The  court  approved  the  report  of  the  commissioners, 
and  ordered  a  sale  of  the  premises. 

The  petition  alleges  in  regard  to  the  sale:  "  That  your 
petitioner,  Frederick  W.  Short,  attended  said  sale,  with  the 
intention  of  purchasing  said  premises,  in  order  to  thereby 
acquire  the  title  to  the  same,  to  which  he  and  Edmund  G. 
Short  were  legally  entitled,  under  his  contract  of  sale  with  the 
widow  and  heirs  of  said  testator;  at  least  so  far  as  all  of  them 
were  concerned  except  said  Frank  Kieflfer  (the  younger)  and 
Christian  Kieffer;  and  that,  at  no  time  prior  to  said  sale,  had 
any  of  said  Kieflfer  heirs,  nor  had  said  Mary  Kieflfer,  shown 
any  disposition  or  given  any  notice  to  your  petitioners,  or 
either  of  them,  that  they  or  any  of  them,  intended  to  repudi- 
ate said  contract  of  sale,  and  that  petitioners  supposed  that 
said  sale  was  to  be  the  means  whereby  petitioners  Frederick 
W.  Short  and  Edmond  G.  Short  should  acquire  title  to  said 
premises,  under  said  contract  of  sale." 

That  Prenzlauer  also  attended  said  sale,  with  the  intention 
of  purchasing  at  the  same,  and  was  prepared  to  bid  a  higher 
price  for  said  premises  than  the  seven  hundred  dollars  per 
acre,  agreed  on  in  said  contract  of  sale;  that  thereupon,  at  the 
time  of  said  sale,  it  was  agreed  verbally  between  your  peti- 
tioners, Frederick  W.  Short  and  Edmund  G.  Short,  and  your 
petitioner,  Herman  Pronz\iner,  that  said  Prenzlauer  should 
purchase  said  premises  for  the  jojnt  benefit  of  all  of  your 
petitioners.  "  Tour  petitioners  show  to  your  Honors  that 
thereupon,  your  petitioner,  Prenzlauer,  purchased  said  .prem- 
ises at  said  sale  for  the  sum  of  $36,250,  cash." 

Some  weeks  after  the  sale  theconijilainants  and  defendants 
in  said  bill,  viz.,  Mary  Kieflfer,  the  adult,  and  the  infant  Kief- 
fer heirs,  objected  to  the  confirmation  of  the  sale  and  asked 
that  it  beset  aside.  Prenzlauer,  the  purchaser,  appeared  and 
opposed  the  setting  aside  of  the  sale,  and  Frederick  Short  and 
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Louis  J.  Hitz  made  affidavits  in  aid  of  Prenzlauer's  position. 
One  Henry  Sont^g  having  offered  upon  a  resale  to  bid  the 
pum  of  $47,500  for  the  premises,  the  court  ordered  a  resale. 
Upon  a  resale  tlie  premises  were,  on  the  16th  of  March,  1891, 
sold  to  Henry  Sontag  for  $47,500,  $3,000  in  cash  being  paid 
down  at  the  time  of  tlic  sale.  March  17th  a  report  of  the  sale 
was  filed,  and  April  2,1891,  an  intervening  petition  was  filed 
by  Frederick  W.  Short  and  Herman  Prenzlauer,  which  peti- 
tion was  amended  June  11, 1891,  by  making  Edmund  G.  Short 
one  of  the  ])etitioners.  The  amended  petition  offers  to  allow 
to  Mary  Kieffer  $1,000  of  the  proceeds  of  the  sale  as  the  pro- 
ceeds of  an  estate  of  homestead  therein;  it  declared  that  no 
claim  was  made  upon  the  portion  of  the  minor  heirs  and 
offered  to  allow  to  Mary  Kieffer  and  the  adult  heirs,  a  sum 
equivalent  to  what  they  would  have  been  entitled  to  out  of  the 
purchase  price  agreed  upon  in  the  contract  of  March  26,1890, 
if  it  had  been  carried  out,  and  claimed  that  the  balance  of  the 
amount  realized  should  be  paid  to  the  petitioners  in  virtue  of 
the  rights  by  them  acquired  under  said  contract;  in  other 
words,  it  claimed  that  of  the  proceeds  of  said  sale  there  should 
be  paid  to  the  petitioners,  instead  of  to  Mary,  Kieffer  and  the 
adult  heirs,  about  the  sum  of  $13,000. 

A  demurrer  was  filed  to  the  petition,  pending  which  the 
court.  May  6, 1891,  confirmed  the  sale,  and  the  petition  having 
been  afterward  amended,  on  the  12th  of  June,  1891,  the  court 
sustained  a  general  demurrer  to  the  amended  petition  and  the 
same  was  dismissed  for  want  of  equity;  from  this  order  the 
petitioners  appealed. 

Messrs.  Felsenthal  &  D'Ancokta  and  II.   H.  Martin,  for 

appellants. 

Messrs.  James  O'Connell  and  Dcncak  &  Gilbert,  for 
appellees. 

Waterman,  P.  J.  If  it  is  conceded  that  the  instrument  to 
L.  .J  Hitz,  as  far  as  Mary  Kieffer  and  the  adults  were  con- 
cerned, gave  to  him  authority  to  sell  the  premises  therein 
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described,  and  that  the  sale  by  him  made  to  Frederick  Short, 
May  26, 1890,  was  in  accordance  with  the  power  to  Ilitz  given, 
and  that  a  specific  performance  pro  tanto  could  have  been 
enforced  by  Frederick  Short  aorainst  Mary  Kieflfer  and  the 
adult  heirs,  he  getting  snch  estate  as  they  had  and  paying 
them  the  purchase  price,  less  a  ratable  deduction  for  the  inter- 
ests of  the  minors,  the  question  would  then  arise,  what  are 
the  rights  of  these  petitioners  in  this  application  to  compel, 
not  a  specific  performance  of  the  contract  as  made  or  a  specific 
performance  by  a  conveyance  of  the  interests  of  the  adults, 
with  compensation  to  the  vendee  for  the  amount  the  adults 
are  unable  to  convey — but  the  thing  itself,  whicli  was  the  sub- 
ject-matter of  the  agreement,  having  by  consent  of  all  passed 
beyond  the  jurisdiction  of  the  court,  what  are  the  rights  of 
the  parties  in  this  proceeding,  wherein  the  chancellor  is  asked 
to  decree  that  the  money  obtained  upon  a  judicial  sale,  had 
with  knowledge  of,  and  without  objection  from,  the  vendees, 
shall  stand  in  the  place  and  instead  of  that  contracted  for  and 
so  sold  ? 

It  is  well  settled  that  to  take  a  contract  out  of  the  statute 
of  frauds,  so  that  a  specific  performance  of  it  may  be  ordered, 
it  is  only  necessary  that  it  be  signed  by  the  party  to  be 
charged.  Browne  on  the  Statute  of  Frauds,  Sec.  366;  Cleson 
v.  Bailey,  14  Johns.  484;  Farwell  v.  Lowther,  18  111.  252. 

A  reason  often  given  for.  enforcing  a  contract  which,  by 
virtue  of  the  statute,  is  not  mutual,  is  that  the  other  party  who 
had  not  signed,  by  the  act  of  filing  his  bill  has  made  the  remedy 
mutual.  Browne  on  the  Statute  of  Frauds,  Sjc.  366;  Estes  v. 
Furlong,  59  111.  298-302;  Perkins  v.  Iladsell,  50  111.  216-218, 
219;  Fry  on  Specific  Performance,  Sec.  450. 

In  the  present  case,  so  far  as  the  writing  executed  by  Hitz 
as  the  agent  of  the  Kicffers  shows,  there  was  no  mutuality; 
Hitz,  in  acting  as  their  agent,  took  care  only  to  see  that  they 
were  bound  to  sell;  he  took  no  pains  to  see  that  any  written 
agreement  by  Short  to  buy,  was  made.  The  petition  states 
what  the  writing  evidencing  the  contract  does  not  disclose — that 
Frederick  Short,  March  26,  1890,  agreed  to  buy;  but  so  far 
as  appears,  more  than  a  year  elapsed  before,  April  2, 1891,  this 
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igreement  upon  his  part  was  made  known.  Indeed,  Frederick 
Sliortj  the  purchaser,  failed  to  disclose  that  he  had  agreed  to 
purchase  these  premises  until  at  a  judicial  sale  thereof  they 
liad  brought  $14,000  more  than  he  had  undertaken  to  pay. 
It  appears  that  Frederick  Short,  in  purchasing  this  projv 
orty,  was  acting  for  himself  and  Edmund  C.  Short,  but 
he,  Frederick,  alone  agreed  to  buy;  and  whether  his 
pecuniary  condition  was  such  tiiat  this  agreement  bj  him 
to  pay  over  $33,000  was  of  any  value,  does  not  appear.  The 
receipt  by  Ilitz,  the  agent,  of  $200,  was  acknowledged. 
It  is  somewhat  peculiar  that  this  $200,  paid  as  a  part  of 
the  purchase  money  and  which  manifestly  belonged  to  the 
Kieffers,  Ilitz,  who  received  it,  stipulated  should  be  used 
toward  legal  expenses  in  perfecting  the  title  to  the  premises; 
that  is,  should  be  used  toward  legal  expenses,  the  cost  of  which 
he,  nitz,  was,  under  his  employment,  himself  to  defray,  and  for 
which  he  was  to  receive  his  five  per  cent  commission.  So 
that  under  the  agreement  Ilitz,  as  the  agent  of  the  Kieffer 
heirs,  made  for  them,  no  money  for  their  benefit  was  received, 
but  only  money  to  defray  expenses  which  he  was  to  pay. 
None  of  this  money  was  ever  offered  to  the  Kieffers.  It  is 
quite  true,  as  is  contended,  that  in  a  court  of  equity  the  pro- 
ceeds of  the  thing  to  which  one  is  entitled  may  be  followed 
and  relief  be  granted  by  treating  the  proceeds  as  standing 
in  the  place  of  the  thing  itself.  .  But  we  have  beon  referred 
to  no  case  in  which  this  practice  has  been  extended  to  tlie 
proceeds  of  property,  where  such  proceeds  were  the  result  of 
a  judicial  sale,  had  with  full  knowledge  of,  and  without  objec- 
tion on,  the  part  of  the  vendee,  and  whore  his  claim  to  a  spe- 
cific performance  was  not  made  until  after  such  sale  had  taken 
place.  The  petition  does  set  forth  that  at  no  time  prior  to 
the  first  sale  had  any  of  the  Kieffers  shown  any  disposition  to 
repudiate  the  contract  of  sale,  and  that  petitioners  supposed 
that  the  sale  was  to  be  the  means  whereby  Frederick  Short 
would  acquire  title  to  the  premises  under  his  contract  When 
objections  to  the  confirmation  of  the  first  sale  were  made,  it  was 
obvious  that  the  Kieffers  did  not  intend  to  carry  out  the  con- 
tract; they  then  had  all  the  title  they  possessed  when  the  con- 
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tract  was  made  and  the  petitioners  had  ample  opportunity 
before  such  title  had  been  disposed  of,  to  file  a  bill  for  s])e- 
eific  performance.  The  objection  that  the  petitioners  failed  to 
avail  themselves  of  snch  opportunity,  is  not  so  much  a  setting 
up  of  laches  as  it  is  an  insistance  that  by  delaying  their  appeal 
to  the  court  until  after  the  contracting  pa-rtieshad  lost  all  title, 
and  the  court  all  control  of  the  land,  the  petitioners  aban- 
doned their  right  to  ask  for  the  specific  performance. 

But  could  the  petitionei*s  have  obtained  a  decree  for  spe- 
cific performance  of  a  part,  with  compensation  for  the  resi- 
due, had  the  land  not  been,  with  their' consent,  sold?  Two  of 
the  parties  with  whom  the  contract  was  made  were  minors, 
aged  respectively  nine  and  seventeen  years.  The  petitioners 
do  not  claim  to  have  been  ignorant  of  this  fact;  they  merely 
urge  that  whether  or  no  the  sale  was  binding  as  to  the  minors, 
it  was  valid  and  effectual  as  to  the  adults.  For  some  purposes 
and  for  some  proceedings  it  may  have  bound  the  adults,  and 
yet  hot  have,  entitled  the  vendee  to  a  decree  of  specific  per- 
formance, for  a  part,  with  compensation  as  to  the  residue. 
Where  a  vendor  can  not  fully  perform  his  agreement,  a 
vendee  may  in  many  instances  insist  upon  a  pait  performance, 
with  compensation  for  the  residue.  But  where  the  party  pur- 
chasing is  fully  aware  that  the  vendor  has  not  the  entire  title, 
the  case  is  entirely  diflFerent.  Castle  v.  Wilkinson,  5  L.  R. 
534,  Chancery  Appeal  Cases;  Waterman  on  Specific  Perform- 
ance, Sec.  506;  Peeler  v.  Levy,  26  K  J.  Eq.  330;  Fry  on  Spe- 
cific Performance,  Sec.  1235. 

In  the  present  case,  in  view  of  the  knowledge  of  the  par- 
ties, the  vendee  can  not  be  said  to  have  contracted  with  the 
adults  for  a  conveyance  of  such  title  as  they  had,  and  to  pay 
them  a  proportionate  amount  of  the  purchase  money;  his  con- 
tract was  with  all  for  the  interest  of  all,  and  it  was  a  contract 
whicli  he  knew  was  not  binding  upon  all  and  which  all  could 
not  be  compelled  to  perform. 

The  allegations  of  the  petition  are  that  Frederick  Short  con- 
tracted to  purchase  and  the  Kieffers  contracted  to  sell.  Had 
his  agreement  as  well  as  theirs  been  in  writing,  he  could  not 
have  been  compelled  to  take  the  interests  of  the  adults  and 
pay  them  pro  ta?ito^  for  such  was  not  his  contract.     The 
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agreement  as  stated  in  the  petition  was  to  sell  and  buy  the 
whole,  not  a  part.  The  contract  was  that  he,  Frederick  Short, 
should  pay  $700  per  acre  for  47^  acres;  this  he  has  never 
offered  to  do.  The  petitioners  allege  that  they  have  done 
everything  necessary  to  entitle  them  to  a  conveyance  from  the 
adults  of  all  their  title  to  the  premises.  This  is  but  a  statement 
of  a  conclusion.  What  they  have  done  should  have  been 
stated.  The  contract,  as  stated  in  the  petition,  was  that  he, 
Frederick  Short,  would  pay  $700  per  acre,  not  after  title  upon 
examination  had  been  found  to  be  satisfactory,  not  upon  the 
termination  of  a  law  suit  for  perfecting  the  title,  but  upon  the 
terms  mentioned  in  the  power  of  attorney.  These  were  simply, 
that  Hitz  might  sell  for  $700  per  acre,  and  that  he  should  have 
five  per  cent  commission,  provided  he  paid  all  expenses,  etc., 
for  perfecting  the  title  to  the  land  by  filing  bill  for  partition. 
The  stipulations  as  to  what  Hitz  was  to  do  in  order  to  become 
entitled  to  his  five  per  cent  commission  did  not  affect  at  all  the 
agreement  of  Frederick  Short  to  buy.  He  has  filed  a  petition 
for  specific  performance  without  having  ever  before  offered 
to  comply  with  his  contract.  A  party  demanding  specific 
performance  of  a  contract,  must  show  that  he  has  always  been 
ready,  willing  and  eager  to  perform.  Phelps  v.  I.  C  R.  R. 
Co.,  63  111.  408;  Corwith  v.  Culver,  69  111.  502;  Beach  v.  Dyer, 
93  111.  295;  Hoyt  v.  Tuxbury,  70.  111.  331. 

It  is  not  the  case,  even  where  the  contract  is  mutual,  the 
subject-matter  within  the  control  of  the  court,  and  there  has 
been  a  prompt  offer  to  perform,  that  the  court  will  always 
decree  a  specific  performance.  The  court  exercises  a  sound 
discretion  in  view  of  all  the  circumstances.  Beach  v.  Dyer, 
supra;  Hoyt  v.  Tuxbury,  sxipra;  Story's  Eq.  Juris.,  Sec.  793; 
Beach  v.  Dyer,  93  111.  295;  Waterman  on  Specific  Perform- 
ance, 10. 

If  there  were  no  other  objection  to  granting  the  prayer  of 
the  petitioners,  we  do  not  think  that  the  circumstances  con- 
nected with  this  contract  are  such  as  to  require  a  court  of 
equity  to  exercise  its  discretion  by  ordering  a  specific  per- 
formance. 

The  decree  of  the  Circuit  Court  will  be  aflSrmed. 

Decree  affirmed. 
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Uniox  National  Bank  of  Chicago 

V. 

Manistee  Lumber  Company  et  al. 

Contracts  —  Construction  of —  Tender — When  Waived—  Practice — Re- 
versal without  Remanding, 

I 

» 

1.  One  party  to  a  contract  loses  no  rights  by  failing  to  make  a  tender 
contemplated  by  the  contract,  where  the  other  party  was  not  ready  to  per- 
form on  his  part. 

2.  When  a  jury  trial  is,  under  the  statute,  waived,  and  the  case  tried  by 
the  court,  this  court  may,  on  review,  do  what,  in  its  judgment,  the  lower 
court  ought  to  have  done,  and  enter  judgment  accordingly. 

3.  The  correct  practice  requires  the  fiicts  to  be  recited  on  the 
record  here  only  when  a  judgment  based  upon  the  facts  is  reversed 
without  remanding,  or  with  final  judgment  on  the  cause  of  action;  but 
when  this  court  reverses  that  of  the  lower  court  for  error  in  law,  and  refrains 
from  remanding,  the  reason  why  it  refrains  from  an  act  discretionary  need 
not  appear. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  ELLiorr  An^'hony,  Judge,  presiding. 

Messrs.  Tenney,  Church  &  Coffeen,  for  appellants. 

Messrs.  Tatham  &  Weestes  and  Dovel  &  Smith,  for 
appellees. 

Gary,  J.  This  is  an  action  of  assumpsit  to  recover  divi- 
dends which  the  appellants  claim  under  an  agreement,  as 
follows: 

''This  agreement,  made  this  7th  day  of  March,  A.  D.  1889, 
between  the  Union  National  Bank  of  Chicago,  as  party  of 
the  first  part,  the  Manistee  Lumber  Company,  and  the  State 
Lumber  Company  of  Michigan,  as  parties  of  the  second  part, 
and  William  Wente  and  R.  R.  Blacker,  as  parties  of  the  third 
part,  witnesseth: 
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Whereas  the  parties  of  the  third  part,  in  connection  with 
other  parties  and  corporations,  are  engaged  in  forming  a  syn- 
dicate for  purchasing  the  property  and  assets  of  the  Manistee 
Salt  &  Lumber  Company,  of  Manistee,  Michigan  (insolvent), 
and  forming  a  corporation  to  receive  the  title  .thereto,  said 
corporation  to  be  capitalized  at  an  amount  not  exceeding  the 
actual  cost  to  said  syndicate  of  said  property  and  assets,  and 
for  the  purpose  above  stated,  the  said  third  parties  are  desirous 
of  acquiring  the  claims  against  said  Manistee  Salt  &  Lumber 
Comj)any  now  owned  by  the  party  of  the  first  part,  amount- 
ing at  the  par  value  thereof  to  the  sum  of  $39,000. 

Mow,  in  consideration  of  the  premises  and  the  sum  of 
eleven  thousand  seven  hundred  dollars  ($11,700)  to  it  in  hand 
paid  by  the  parties  of  the  third  part,  the  receipt  whereof  is 
hereby  acknowledged,  the  party  of  the  first  part  hereby  agrees 
to  forthwith  assign  and  transfer  its  said  claims  to  the  said 
Manistee  Lumber  Company,  one  of  the  parties  of  the  second 
part  hereto,  reserving,  however,  all  benefit  of  any  and  all  col- 
laterals, indorsements  or  other  securities  held  by  the  party 
of  the  first  part  in  connection  with  said  claim;  provided,  how- 
ever, that  this  agreement  is  upon  the  express  consideration 
and  condition  that  the  parties  of  the  second  and  third  parts 
hereto  shall  proceed  without  delay  to  purchase  the  said  prop- 
erty and  assets  of  the  said  Manistee  Salt  &  Lumber  Company, 
and  to  form  the  said  corporation  with  a  paid-up  capital  as 
above  stated,  and  transfer  to  said  company  the  title  to  said 
property  and  assets,  or  cause  the  same  to  be  done;  and  said 
bank  sliall  be  entitled  to  receive,  upon  the  organization  of 
said  company  and  upon  a  tender  to  either  the  second  or  third 
parties  of  said  sum  of  $11,700  cash,  on  or  before  the  first  day 
of  May,  1889,  the  fully  paid  capital  stock  of  said  company  to 
the  extent  and  in  the  ratio  that  said  $11,700  shall  bear  to  the 
aggregate  cost  of  said  property  and  assets  to  said  syndicate; 
but  said  amount  of  stock  so  to  be  received  by  said  first  party 
shall  in  nO  event  be  less  at  its  par  value  than  $11,700. 

The  parties  of  the  second  and  third  parts  severally  further 
agree  that  the  said  stock,  so  to  be  received  by  said  bank  at  its 
election,  shall  •  be  given    a   representative   on  tlie  board  of 
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directors  of  the  said  now  corporation  to  be  designated  by  tlio 
first  party  hereto. 

Should  said  parties  of  the  second  and  third  parts  fail  to 
acquire  said  property  and  assets,  they  hereby  further  agree  to 
pay  to  said  party  of  the  first  part  the  share  of  any  dividends 
to  which  the  claims  hereby  agreed  to  be  transferred  and  as- 
signed shall  be  entitled,  pro  rata.' 

Witness  the  hands  and  seals  of  said  parties  the  day  and  year 
first  above  written. 

Union  National  Bank  of  Chicago, 

By  J.  J.  P.  Odell,  V.  P.         [Seal.] 
Manistee  Lumber  Company, 

Wni.  Wente,  Secretary.  [Seal.] 

"William  Wente,  [Seal.] 

State  Lumber  Co.,  • 

R  R.  Blacker,  Sec'y.  [Seal.] 

R  E.  BLACKEk."  [Seal.] 

The  appellees  are  the  parties,  other  than  the  appellant,  to 
that  agreement. 

They  purchased  on  the  18th  of  June,  1889,  the  bulk  of,  but 
never  did  purchase  all,  the  property  and  assets  of  the  Manistee 
Salt  &  Lumber  Company,  about  $25,000  thereof  being  sold  to 
other  parties;  and  the  new  company  was  not  organized  until 
February,  1890,  and  then  about  f.190,000  of  the  property  and 
assets  that  they  did  purchase  did  not  go  to  the  new  company, 
but  were  otherwise  disposed  of.  No  tender  was  made  by  the 
bank,  at  any  time,  of  any  money  in  pursuance  of  the  clause 
relating  to  a  tender  on  or  before  the  first  day  of  May,  1889, 
and  the  appellees  have  treated,  and  do  treat,  the  omission  of 
sucli  tender  as  a  neglect  by  the  appellant  to  perforin  a  condi- 
tion precedent,  by  which  neglect  the  appellant  has  lost  all 
right  to  the  dividends. 

In  our  view  of  the  case,  it  is  qnite  nnnecessary  to  set  out 
the  voluminous  evidence,  shown  by  the  record,  as  to  what  took 
place  between  the  parties  \vhen  the  contract  was  made,  and  sub- 
seqnent  correspondence.  The  agreement  provides  that  it  "is 
upon  the  express  consideration  and  condition  that  the  parties 
of  the  second  and  third  parts  hereto  shall  proceed  without 
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delay  to  purchase  the  said  property  and  assets  of  the  said 
Manistee  Salt  &  Lumber  Company,  and  to  form  the  said  cor- 
poration witli  a  paid-uj)  capital  as  above  stated,  and  transfer  to 
snid  company  the  title  to  said  property  and  assets,  or  cause  the 
same  to  be  done,"  and  should  they  "  fail  to  acquire  said  prop- 
city  and  assets,  they  hereby  further  agree  to  pay  to  said  party 
of  the  first  part  the  share  of  the  dividends,"  etc.  This  last 
sentence  is  elliptical;  the  words,  "or  form  the  said  corpora- 
lion,"  or  some  equivalent  words,  being  understood  as  follow- 
ing the  word  "  assets." 

The  proper  construction  of  the  agreement  is  that  all  parties 
contemplated  that  the  hew  corporation  would  be  formed,  and 
certificates  of  shares,  or  some  other  evidence  of  title  thereto, 
be  ready  for  the  bank  to  receive  as  early  as  May  1, 1889.  The 
clause  '^and  said  bank  shall  be  entitled  to  receive  upon  the 
organi2;ation  of  said  company,  and  upon  a  tender  to  either  the 
second  or  third  parties  of  said  sum  of  $11,700  cash,  on  or  before 
the  first  day  of  May,  1889,  the  fully  paid  capital  stock  of  said 
company,  to  the  extent  and  in  the  ratio  that  said  $11,700  shall 
bear  to  the  aggregate  cost  of  said  property  and  assets  to  said 
syndicate,"  provides  for  simultaneous  acts — the  tender,  and 
consequent  payment  of  the  money  for  the  stock  that  the  bank 
was  then  to  receive  for  the  money.  We  need  not  inquire 
what  would  have  been  the  result  if,  after  the  Ist  of  May, 
1889,  the  appellees  had  done  all  that  the  agreement  required 
of  them,  and  the  bank  had  then  refused  to  take  any  stock,  or 
liad  applied  for  stock  and  been  refused;  the  appellees  have 
consistently  and  persistently  refused  to  acknowledge  any  fur- 
ther claim  of  the  bank  under  the  agreement,  because,  as  they 
insist,  no  tender  was  made  in  time.  In  reply  to  a  letter  of  June 
28,  1889,  from  the  bank,  inquiring  "  when  the  stock  will  be 
ready  for  delivery,  and  when  we  can  pay,"  they  say,  very 
politely,  under  date  of  July  1,  1889,  "  Will  you  please  inform 
us  if  any  tinje  on  or  before  the  1st  of  May,  you  tendered  or 
])aid  us  $11,700,  as  required  in  the  contract  under  which  you 
claim  the  stock.  If  yow  did,  we  have  no  knowledge  of  it,  and 
if  you  did  not,  wo  believe  you  have  no  further  business  with 
us  on  the  Manistee  Salt  &  Lumber  Company  matter.'* 
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The  contingency  upon  which,  under  the  last  clause  of  the 
agreement,  the  bank  was  entitled  to  dividends,  has  happened; 
the  bank  has  lost  no  right  by  not  making  a  tender  before  the 
appellees  were  ready  to  perform  on  their  part;  and  th^  appel- 
lant should  have  had  jndgment  for  the  dividends  with  inter- 
est It  is  old  law  that  **  if  judgment  be  given  against  the 
plaintiff,  and  he  bring  a  writ  of  error,  the  judgment  shall  not 
only  be  reversed  (if  there  be  error  is  understood),  but  the 
court' shall  also  give  such  judgment  as  the  court  below  should 
have  given."     Bacon,  Ab.,  title  "  Error." 

When  all  trials  of  fact  were  by  a  jnry,  this  principle  could 
be  applied,  when  the  question  was  what  judgment  should  be 
given  on  the  facts,  only  where  the  jury  had  found  them  by  a 
special  verdict;  though  Pearsons  v.  Bailey,  1  Scam.  507,  is  to 
the  contrary;  but  when,  as  in  this  case,  a  jury  trial  is,  under 
the  statute,  waived,  and  the  case  tried  by  the  court,  this  court 
on  review  may  do  what,  in  its  judgment,  the  lower  court 
ought  to  have  done,  and  thus  apply  to  new  conditions  the 
principle  of  the  old  law.     Prince  v.  Lamb,  Breese,  378. 

It  was  under  such  conditions  that  the  Supreme  Court  justi- 
fied this  court  in  rendering  final  judgment  for  the  plaintiff, 
on  the  facte,  in  Com.  Ins.  Co.  v.  Scammon,  123  111.  601;  Scam- 
mon  V,  Com.  Ins.  Co.,  20  111.  App.  6U0.  In  fact,  though  the 
reports  do  not  show  it,  the  remanding  order  shown  by  the 
report  of  the  case  here  was  stricken  out,  and  the  facts  found 
and  final  judgment  entered  here,  at  the  request  of  both  par- 
ties, that  the  case  might  be  taken  to  the  Supreme  Court  with- 
out delay.  The  power  of  the  court  to  find  the  facts,  and  ren- 
der judgment  upon  them  contrary  to  that  of  the  court  below, 
was  not  here  discussed.  While  a  finding  here  of  the  facts> 
after  a  jury  trial,  contrary  to  the  verdict,  may,  under  Sec.  87  of 
the  Practice  Act  of  1872,  be  made  the  "  final  determination 
of  "  the  cause,  in  case  the  judgment  below  is  simply  reversed 
without  remanding,  yet  such  judgment  is  no  bar  to  another 
action.  2  Phillipps  on  Ev.  (C.  &  H.)  18  star  page;  Herman 
Estop.,  Sec.  105;  Freeman  Judg.,  Sec.  481;  2  Black.  Judgt., 
Sec.  683;  see,  especially,  Close  v.  Stuart,  4  Wend.  95. 

Without  infringing  upon  the  constitutional  right  of  trial  by 
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jury,  such  finding  can  only  be  considered  as  tbe  justification 
by  the  court,  to  itself,  for  not  remanding  the  cause.  If  tbe 
only  error  arises  on  the  facts,  the  section  cited  requires,  if  the 
cause  is  not  remanded,  that  the  facts  as  found  be  recited  in  th^ 
record;  but  if  the  reversal  be  for  error  of  law,  that  section  does 
not  touch  it,  and  the  old  and  universal  rule  was  that  remanding 
was  discretionary.  Fries  v.  Penn  R.  R.,  98  Pa.  St.  14:2.  No stat, 
lite  requires  it.  It  is  but  another  name  for  a  venire  d^  noWy  the 
l)ower  to  direct  which,  on  a  judgment  of  reversal,  was  origi- 
nally  a  \ery  grave  question.  The  cases  are  collected  in 
brief  of  counsel  in  Sterret  v.  Bull,  1  Binney,  138;  Bacon  Ab., 
"  Error,"  M.  2.  In  this  State,  it  seems  to  have  been  assumed 
without  question.  Smith  v.  Bridges,  Breese,  18.  If  the  suit 
can  not  be  prosecuted  it  will  not  be  remanded.  Ditch  v. 
Edwards,  1  Scam.  127.  Or  if  it  would  be  an  injury,  and  not 
a  benefit,  to  the  party  asking  it.  Brown  v.  Clark,  3  John. 
(N.  Y.)  443. 

The  right  practice  would  seem  to  require  facts  to  be  recited 
on  the  record  here  only  when  the  jud^^ment  of  this  court  is 
based  upon  the  facts;  either  in  reversing  without  remanding 
or  with  fiual  judgment  on  the  cause  of  action;  but  when  the 
judgment  of  this  court  reverses  that  of  the  lower  court  for 
error  in  law,  and  this  court  refrains  from  remanding,  the 
reason  why  it  refrains  from  an  act  discretionary  need  not 
ap])ear.     Thomas  v.  Fame  Ins.  Co.,  108  111.  91. 

The  judgment  below  will  be  reversed  and  judgment  will  be 
entered  here  for  the  appellant  for  the  amount  of  the  dividends 
and  interest 

Judgment  reversed. 
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Insolvehcy — Claim  of  Landlord  to  Preference— Rent  Accruing  after  As* 
signmtut. 

Tb^  petition  of  a  landlady  to  the  County  Court,  in  an  insolvency  case,  to 
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award  to  her,  as  a  preferred  claim,  rent  that  accrued  under  a  lease,  after 
the  assigrnment,  upon  the  ground  that  the  assignee,  by  his  conduct,  elected 
to  take  the  term  under  the  lease  as  8uch  assignee,  refused.  Such  a  claim, 
if  valid,  exists  against  the  assignee  personally. 

[Opinion  filed  January  14,  1S92.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Frank  Scales,  Judge,  presiding. 

Messrs.  Tolmak  &  Simons  and  Doolittle,  MoKey  &  Tol- 
HAN,  for  appellant. 

Messrs.  Hereick  &  Allen,  for  appellee. 

Gary,  J.  The  appellee  is  assignee  in  insolvency  of  the 
C.  J.  L.  Myer  ^  Sons  Co.,  a  corporation,  administering  its 
assets  under  the  direction  of  the  County  Court.  The  appel- 
lant was  the  landlord — if  a  lady  may  be  a  lord— of  the  corpo- 
ration, and  had  been  paid  all  the  rent  that  accrued  under  the 
lease  during  the  period  that  the  appellee  occupied  the  prem- 
ises. By  her  petition  to  tlie  County  Court  she '  asked  that 
court  to  award  to  her,  as  a  preferred  claim,  over  the  claims 
of  the  general  creditors,  the  residue  of  the  rent  that  accrued 
under  the  lease,  upon  the  ground  that  the  appellee,  by  his 
conduct,  elected  to  take  the  term  under  tlie  lease  as  such 
assignee.  How  the  supposed  consequence,  that  the  rent  would 
thereby  become  a  preferred  claim,  follows,  is  not  very  clearly 
expressed,  either  in  the  petition  or  brief  of  the  appellant. 
The  County  Court  denied  her  petition  and  she  appealed. 

That  rent  accruing  during  the  occupation  by  the  assignee  for 
the  purpose  of  winding  up  the  business  of  the  assignor,  might 
be  allowed  as  expenses  of  the  administration  in  preference  to 
general  debts,  may  be  conceded.  Singer  v.  Leavitt,  33  111.  App. 
495;  Baker  v.  Singer,  35  IH.  App.  271.  But  if  the  appellee  is 
charged  as  assignee  of  the  lease,  on  the  ground  that  he  has 
elected  to  take  it,  he  is  charged,  not  representatively,  with  a 
debt  to' be' discharged  out  of  the  assets  of  the  assigned  estate  as 
between  himself  and  the  laudlordj  but  personally.     Of  such  a 
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claim,  if  exceeding  one  thousand  dollars,  the  County  Court  baa 
no  jurisdiction;  and  if  not  so  exceeding  has  jurisdiction  only  in 
an  action  at  law  against  him.  Sec.  7,  Act  March  4,  1S74, 
County  Courts.  Most  of  tlie  cases  cited  by  the  appellant  to 
show  that  the  appellee  had,  by  his  conduct,  elected  to  take 
the  term,  are  cases  in  which  it  was  held  that  by  such  election 
the  defendant  became  personally  liable,  nanson  v.  Stevenson. 
1  B.  &  Aid.  303;  Clark  v.  Ilume,  Eyan  &  M.  207;  Carter  v 
Wayne,  4  Car.  &  P.  191;  Thomas  v.  Pemberton,  7  TaanL 
206;  Dorrance  v.  Jones,  27  Ala.  630;  Horwitz  v.  Davis,  16 
Md.  313.  Other  cases  cited  do  not  present  the  question  of 
such  personal  liability.  See  also  Turner  v.  Richardson,  7  East, 
335;  Naist  v.  Tatlock,  2  H.  Bl.  320;  Doe  v.  David,  5  Tyr- 
whitt,  125;  3  Winn's  Exrs.,  1853;  Taylor  L.  &  T.  458. 

What  remedy  the  appellant  has  under  Sec.  10  of  the  act 
concerning  assignments,  or  whether  the  appellee  is  personally 
liable,  of  course  we  do  not  decide. 

She  presented  no  claim  under  that  section,  and  if  his  conduct 
made  him  assignee  of  the  term,  his  liability,  if  any,  was  per- 
sonal, which  the  County  Court  had  no  jurisdiction  to  enforce. 

The  judgment  is  affirmed. 

Judgment  affirmedL 


Lee  M.  Bonheim 

V. 


76  8761  John  Meant. 

MechanxcfP  Liens — Action  for  Labor  and  Material — Requirements  (jf 
Statute  as  Condition  Precedent — Sec,  35. 

The  makiDg  of  the  statement  required  by  Sec.  35  of  the  Mechanics'  Lien 
Law  18  a  condition  precedent  to  the  maintenance  of  an  action  by  the  con- 
tractor upon  his  contract. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodobb  Bbentano,  Judge,  presiding. 
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Bonbeim  v.  Meany. 
Messrs.  Abbott  &  Baker,  for  appellant. 
Messrs.  Willeti  &  Johnson,  for  appellee. 

MoRAN,  J.  Appellee  made  a  written  contract  in  February, 
1889,  for  doing  the  plumbing  work  and  furnishing  the  mate- 
rials therefor  on  appellant's  house  according  to  certain  plane 
and  specifications. 

This  action  was  commenced  before  a  justice  to  recover  a 
balance  alleged  to  be  due  to  appellee  on  said  contract  From 
the  justice's  judgment  an  appeal  was  taken  to  the  Superior 
Court,  and  on  a  trial  there  bj  the  court,  a  jury  being  waived, 
there  was  a  finding  and  judgment  for  appellee.  Exceptions 
to  the  find^ing  and  to  overruling  the  motion  for  a  new  trial 
were  duly  preserve^  by  appellant.  The  appellee  did  not 
make  and  give  to  the  appellant  a  statement  under  oath  of  the 
number  and  names  of  mechanics  or  workmen  in  his  employ  on 
the  work  or  of  those  furnishing  material  therefor,  etc.,  as 
required  by  Sec.  35  of  the  Mechanics'  Lien  Act  as  it  stood 
when  the  contract  for  the  work  was  made  and  the  work  per- 
formed. Said  section  of  the  law  provides  that  until  said  state- 
ment is  made  the  contractor  shall  have  no  right  of  action 
against  the  owner  on  account  of  such  contract.  The  making  of 
auch  statement  is  a  condition  precedent  to  the  maintenance  of  the 
action,  unless  where  the  proof  shows  that  such  statement  has 
been  waived  by  the  owner,  or  there  is  an  acceptance  of  the 
work  and  unconditional  promise  made  to  pay  for  it,  after  the 
work  is  done.  There  is  in  this  case  no  evidence  whatever  tend- 
ing to  show  a  waiver  of  such  statement  or  a  subsequent  promise 
to  pay  for  the  work.  Failure  by  the  owner  to  request  the 
contractor  to  furnish  such  statement  is  no  waiver  of  it.  The 
law  makes  the  furnishing  of  such  statement  a  necessary  element 
to  be  proved  by  him  in  order  that  he  may  bring  and  maintain 
his  action.  See  Floyd  v.  Eathledge,  41  111.  A  pp.  370,  and 
Wieska  v.  Imroth,  43  111.  App.  357.  ,  ^ 

The  judgment  must  be  reversed.  ^ 

Judgment  reversed. 
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Julius  Lauster,  Adm'r, 

V. 

The  Chicago,  Milwaukee  &  St.  Paul  Eailway 

Company. 

Personal  InjuHes — Peremptory  Instruction  for  Defendant — When  Jus- 
tified. 

In  an  action  against  a  railway  company  to  recover  damaf^es  for  the  death 
of  a  person,  alleged  to  have  been  cauned  by  defendant's  negligr^nce,  where 
there  is  absolutely  no  evidence  to  show  (hat  deceased  was  in  the  exercise  of 
due  care  at  and  just  before  the  accident  which  caused  hiR  death,  a  peremp- 
tory instruction  for  the  jury  to  find  for  the  defendant  is  proper. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  F.  McCoNNELL,  Judge,  presiding. 

Messrs.  Adams  &  Hamilton,  for  appellant. 

Messrs.  Walker  &  Eddy,  for  appellee. 

Gary,  J.  On  the  afternoon  of  the  9ih  day  of  May,  1883, 
Christof  Ziliy,  residing  at  Turner  Park,  a  station  on  the  road 
of  the  appellee,  a  few  miles  northwest  of  the  business  center 
of  Chicago,  was  seen  in  the  city  at  about  six  o'clock;  nothing 
more  is  known  of  him,  until  at  about  half  past  nine  o'clock  of 
that  evening,  he  was  found  upon  the  pilot  of  an  outward 
bound  locomotive  of  the  appellee,  unconscious  from  injuries, 
of  which  two  days  later  he  died.  There  is  no  doubt  that  he 
was  driving  a  one  horse  wagon'  toward  his  home  on  what  is 
called  the  Whiskey  Point  Road,  a  road  which  for  a  very  con- 
siderable distance  runs  nearly  parallel  with  the  track  of  the 
appellee,  and  crosses  it  at  a  very  acute  angle,  nearly  a  mile 
before  Turner  Park  is  reached. 

This  action  is  brought  by  the  administrator  against  the  rail- 
way for  causing  the  death  of  Zilly,     The  claim  of  the  appel- 
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lant  is,  that  in  approaching  the  crossing,  no  bell  was  rung  or 
whistle  blown  on  the  locomotive,  and  that  Zillv  was  struck  at 
the  crossing;  the  appellee  asserts  that  Zilly  reached  the  cross- 
ing first,  and  did  not  follow  the  Whiskey  Point  Road  from 
the  crossing  of  the  track,  but  drove  along  the  track,  and  the 
locomotive  overtook  him,  without  any  opportunity  for  the 
engineer  to  avoid  the  casualty  after  he  discovered  that  some- 
thing was  on  the  track.  However  unsatisfactory  may  be  the 
testimony  tending  to  show  that  the  collision  occurred  at  the 
crossing,  if  the  case  turned  upon  that  issue,  it  should  have 
been  left  to  the  jury.  But  for  two  years  Zilly  had  resided  at 
Turner  Park,  coming  into  the  city  twice  each  week  or  oftener, 
always  driving  upon  the  Whiskey  Point  Road.  Every  rod  of 
the  way  must  have  been  as  familiar  to  him  as  his  own  door 
yard,  and  with  the  highway  and  the  railway  track  so  nearly 
parallel,  though  approaching  each  other  (being  but  two  hun- 
dred and  twenty-two  feet  apart  half  a  mile  east  of  the  cross- 
ing), it  seems  impossible  that  Zilly  could  have  been  giving  any 
attention  to  the  surrounding  circnmstances,  if,  in  fact,  he  was 
struck  at  the  crossings  whether  any  bell  was  rung  or  whistle 
blown  or  not.  No  witness  saw  him  at  the  crossing;  the  near- 
est witness  of  the  appellant  was  twenty-five  hundred  feet  away; 
in  the  darkness  all  that  they  could  see  was  the  headlight. 

The  conduct  of  Zilly  at  the  time  of,  and  immediately  before, 
the  collision,  is  therefore  not  susceptible  of  proof,  and  it  must 
be  inferred.  The  propriety  of  a  peremptory  instruction  to  find 
for  the  defendant,  in  a  case  where  the  evidence  is  whollv 
insufficient  to  support  a  verdict  for  the  plaintiflF,  is  not  ques- 
tioned by  the  appellant,  and  has  been  often  affirmed  by  the 
Supreme  Court.  In  our  judgment  this  is  such  a  case,  and  the 
Circuit  Court  properly  gave  this  instruction: 

"The  jury  are  instructed  as  a  matter  of  law,  that  before  the 
plaintiff  can  recover  in  this  action,  it  must  appear  by  a  pre- 
ponderance of  the  evidence  in  this  case  that  deceased,  Christof 
Zilly,  was,  at  the  time  of  the  accident  complained  of  herein, 
exercising  reasonable  care,  prndjnco  and  caution  for  his  own 
safety,  and  there  being  no  evidence  in  this  case  that  he  was  at 
the  time  and  immediately  before  the  time  of  the  injury  com- 
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plained  of,  exercising  reasonable  care  and  prudence,  your  ver- 
dict must,  therefore,  be  for  the  defendant" 
The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


48    586  Patrick  Dignan  and  Jacob  Weiner 

101     »154 

^  V. 

James  H.  Gilbert. 


Practice — New  Trial— Bill  of  Exceptions. 

1.  A  motion  for  a  new  trial,  and  exceptions  to  tbe  action  of  tbe  court 
thereon,  must  be  made  a  part  of  the  record  by  a  bill  of  exceptions,  or  this 
court  can  not  take  notice  thereof. 

2.  A  recital  by  the  clerk,  upon  the  record,  is  no  part  thereof. 

[Opinion  filed  January  14,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EiCHAED  S.  Tuthill,  Judgc,  presiding. 

Mr.  W.  C.  AsAT,  for  appellants. 

Messrs.  Rioholson,  Matson  &  Pease,  for  appellee. 

Gary,  J.  This  is  a  ridiculous  case.  There  is  a  paper  in 
it  called  a  bill  of  exceptions,  but  tliere  is  no  excei)tion  to  any- 
thing in  it.  The  clerk  has  recited  upon  the  record  that  a 
motion  for  a  new  trial  was  made  and  refused,  and  that  the 
defendants,  appellants,  excepted;  but  such  recital  goes  for 
nothing.  The  only  quarrel  is  with  the  finding  upon  the  facts. 
Foreman  v.  Johnson,  37  111.  App.  452. 

Judgment  affirfned. 
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Taylor  A.  Snow 

V. 

Cyrus  H.  McCormick. 


43  537 

W  834 

43  537 

82  55 


Trespass  Qu.  CI. — Construction  of  Statute — Responsihility  of  Agent — 
Ejectment,  * 

1.  The  statutory  provision  abolisbinsr.  after  a  recovery  in  ejectment,  the 
action  for  mesne  profits,  and  substitntingf  a  su^f^estion  in  assumpsit,  does 
not  apply  to  an  action  against  a  party  not  a  defendant  in  the  ejectment 
suit. 

2.  The  execution  of  a  lease  by  a  person  acting  as  agent  for  another, 
authorizing  the  continuation  of  a  trespass,  makes  the  party  executing  such 
lease  liable  to  the  party  entitled  to  the  possession  at  the  time  of  the  com- 
mission of  the  trespass. 

[Opinion  filed  January  14,  1892.] 

0 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgbld,  Judge,  presiding. 


Mr.  EoBEBT  B.  Kendall,  for  appellant. 

Mr.  William  T.  Bukoess,  for  appellee. 

Gaby,  J.  This  is  an  action  of  trespass  qti.  cl.  by  the  appel- 
lee against  the  appellant.  *  The  record  shows  that  on  the  20th 
day  of  April,  1872,  Ilenrj'  H.  Walker  conveyed  the  locus  i7i 
qiio  to  Mary  Dunn,  and  she  then  executed  a  trust  deed  in  tlie 
nature  of  a  mortgage,  to  secure  the  unpaid  purchase  money  to 
John  G.  Rogers,  then  one  of  the  judges  of  the  Circuit  Court 
of  Cook  County,  whose  sudden  and  untimely  death  a  few 
years  ago  shocked  his  brethren  of  the  profession  and  a  large 
circle  of  loving  friends.  On  the  4th  day  of  April,  1885, 
under  the  power  contained  in  the  trust  deed,  Judge  Kogers 
sold  the  premises  for  default  in  the  payment  of  the  purchase 
money,  and  conveyed  them  to  the  appellee.  He  sued  at  the 
April  term,  1887,  of  the  Superior  Court,  in  ejectment,  Mary 
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Dunn  and  her  daughter,  Ada  M.  Dunn.  The  former  dis- 
claimed possession,  and  the  siiit  proceeded  to  judgment  and 
execution  against  Ada  M.  Anderson,  she  having  married  ^;i- 
dente  lite.     Tlie  suit  was  dismissed  as  to  Mary  Dunn. 

Ada  M.  Dunn,  afterward  Anderson,  was  in  possession  of 
the  premises,  from  the  30th  day  of  April,  18S5,  until  dis- 
possessed on  the  18th  day  of  July,  18S9,  by  the  suit  in  eject- 
ment, under  a  lease  from  Asahel  Gage  to  her,  whicli  lease 
was  executed  by  the  appellant  as  agent  for  Gage.  The  exe- 
cution of  this  lease  is  the  only  connection  which  the  record 
shows  him  to  have  had  with  anv  of  the  events  narrated.  On 
the  19th  day  of  July,  1889,  this  suit  was  commenced  against 
Gage  and  the  appellant,  and  the  verdict  was  against  the  appel- 
lant only.  From  the  judgment  on  that  verdict  this  appeal  is 
prosecuted. 

The  first  point  made  by  him  is  that  this  action  is  for  mesne 
profits,  after  a  recovery  in  ejectment,  and  that  the  statute  has 
abolished  that  action,  and  substituted  a  suggestion  in  assump- 
sit for  it.  Sec^.  43,  44,  "Ejectment;"  Harding  v.  Larkin,  41 
111.  413;  Ringhouse  v.  Kenner,  63  111.  230.  To  that  point  the 
reply  of  the  appellee  in  effect  is,  that  this  action  being  against 
persons  not  defendants  in  the  ejectment,  is  not  governed  by 
the  statute,  which  is  a  good  reply,  for  the  statute  makes  tlie 
suggestion  and  the  proceedings  thereon  a  continuation  of  the 
ejectment  suit,  which  could  only  be  when  tlie  damages  were 
claimed  from  the  defendant  therein,  or  from  some  successor 
substituted  in  the  place  of  the  defendant,  if  that  might  be 
under  the  statute. 

When  the  appellee  obtained  possession  of  the  premises  by 
the  proceedings  in  ejectment,  as  to  any  other  than  the  defend- 
ant thereto,  he  was.  or  if  he  had  obtained  such  possession  by 
entry  only,  he  would  h«ive  been  entitled  to  recover  in  trespass, 
for  injury  to  the  premises  and  damages  by  him  sustained  by 
being  kept  out  of  them  while  he  was  entitled  to  the  posses- 
sion. Scheffel  v.  Weiler,  41  III.  App.  85,  where  authorities  are 
cited.  But  in  such  action  he  must  prove  not  only  that  the  party 
sued  was  the  party  guilty,  but  his  own  right  of  possession  at  the 
time  of  the  wrong  done.  It  is  true  that  all  who  authorize  a 
trespass  are  themselves  trespassers,  and  we  will  not  say  that 
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the  act  of  the  appellant  in  executing  as  agent  for  Gage,  a  lease 
to  one  who  actually  occupied,  is  not  snch  an  act  as  charges 
him.  Hamilton  v.  Hunt,  14:  III.  472;  Gilbert  v.  Emmons,  42 
111.  143;  Rosenkrans  v. Barker,  115  111.  331;  Davis  v.  Chewkirk, 
5  Denio,  92;  Herring  v.  Hoppock,  15  N.  Y.  409. 

Tiien  how,  as  against  the  appellant,  is  the  right  of  possession 
by  the  appellee  proved?  The  right  of  possession  in  this  case 
accompanied  the  title.  There  is  no  evidence  of  title  from  the 
government  The  judgment  in  ejectment,  to  which  he  was  not 
a  party,  does  not  expi'oprio  vigore  bind  him,  and  there  is  no  evi- 
dence that  he  had  notice  to,  or  did,  participate  in  the  defense. 
But  Mary  Dunn  was  in  possession  claiming  the  fe^.  This,  of 
itself,  is  evidence  of  a  fee  in  her.  Her  title  has  passed  to  the 
appellee,  and  under  it  he  may  recover  against  one  not  showhig 
a  better.  Keith  v.  Keith,  104  111.  397,  and  cases  there  cited.  It 
is  clear  that  at  the  time  Ada  M.  Anderson  took  possession  under 
the  lease  she  was  a  member  of  her  mother's  familv,  and  that 
the  surrender  of  possession  by  the  mother  to  the  daughter  was 
an  attempt  by  them  to  aid  Gage  in  his  quarrel  with  the  appel- 
lee about  the  land.  On  the  whole  case  the  appellee  was 
entitled  to  recover.  The  act  of  the  appellant  in  executing  the 
lease  seems  slight,  but  the  fact  that  he  acted  for  another  is  no 
excuse.     1  Addison  on  Torts,  Sec.  526. 

The  lease  which  he  executed  authorized  the  continuing 
trespass  by  Mrs.  Anderson.  The  appellee  has  assigned  cross- 
errors.  We  can  not  increase  the  judgment  and  doubt  if  he 
wants  it  reversed.  The  only  ground  upon  which  to  disturb  it 
is,  that  the  court  should  have  granted  him  a  new  trial  on 
account  of  the  insufficiency  of  the  damages.-  The  testimony 
as  to  rental  value  was  not  very  satisfactory,  and  whether  the 
appellee  should  have  been  permitted  to  prove  attorneys'  fees 
in  the  ejectment  as  damages  is  a  question  not  fairly  upon 
this  record,  as  no  witness  having  knowledge  of  what  the 
fees  should  have  been  was  called.  The  exception  to  what  the 
judge  said  abstractly  is  idle;  it  is  the  course  of  the  trial,  in 
fact  altered  to  the  prejudice  of  the  party,  that  is  the  subject 
of  exception.  If  he  still  wants  a  new  trial  the  appellant  will 
probably  agree  to  begin  again.     The  judgment  is  affirmed. 

Judgment  affirjned. 
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Chicago  &  Eastern  Illinois  Eailroad  Company 

V. 

Mary  Shannon,  Administratrix. 

Master  and  Seixant— Personal  Ittjuries—NegUgenee^Question  qfFact 
— Damages, 

In  an  action  against  a  railroad  company  to  recover  daraasres  for  the 
death  of  plaintiff^s  intestate,  this  court  holds  that  there  was  sufficient  evi- 
dence to  support  the  verdict  for  the  plaintiff;  and  that  the  court  could  not, 
as  matter  of  law,  say  tliat  deceased  was  guilty  of  contributory  negligence. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  MoCoNNELL,  Judge,  presiding. 

The  principal  question  in  this  case  is,  whether  Charles 
Shannon,  the  deceased,  was  exercising  ordinary  care  for  his 
own  safety  at  the  time  when,  working  in  appellant's  switch 
yard,  he  was  struck  by  a  moving  train  and  killed.  Shannon 
was  a  track  repairer,  working,  upon  the  day  he  was  killed, 
with  a  shovel,  in  company  with  one  Hughes,  on  a  track  known 
as  "  Xo.  2."  They  saw  a  train  coming  from  tlie  south  on 
that  track,  and  both  stepped  off  to  allow  it  to  pass.  Hughes 
stepped  into  the  space  between  tracks  Nos.  1  and  2;  Shannon 
stopped  on  the  [next  track  west,  known  as  the  coal  track. 
Shannon,  standing  there,  naturally  faced  to  the  south,  watch- 
ing the  approaching  train,  to  avoid  which  they  had  stopped 
work  and  stepped  aside.  Hughes  and  a  witness  named 
Quinn,  saw  a  train  to  the  north  switching  back  and  forth  on 
the  coal  track,  but  whether  Shannon  at  any  time  observed 
this  switching  train,  is  unknown.  There  was  evidence  that  a 
few  feet  to  the  north  of  Shannon  and  on  the  track  upon 
which  he  was  standing,  was  a  detached  freight  car,  called  by 
the  witnesses  a  "  dead  car,"  and  that  this  car  prevented  him 
from  seeing  the  switching  train  as  it  came  south  on  that  track. 
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The  switching  train  was  backing  two  cars  and  drawing  one, 
the  engine  being  between.  The  cars  thus  backed  toward 
Shannon  stopped,  the  engineer  thinking  they  had  passed  a 
switch  by  which,  the  car  north  of  the  engine  was  to  be  tiken 
off;  being  signaled  to  go  farther  north,  again  moved  the  train 
soutliward,  and  at  this  time  the  train  ran  over  Shannon,  he 
being  either  struck  by  the  southernmost  of  the  two  cars  to  the 
south  of  the  engine,  or  the  train  ran  against  a  "  dead  car  "  and 
it  ran  over  him.  The  bell  of  the  engine  was  ringing  but  there 
was  no  one  on  the  front  or  south  end  of  the  train. 

Mr.  W.  H.  Lyfoed,  for  appellant 

Mr.  C.  H.  Mitchell,  for  appellee. 

Waterman,  P.  J.  "We  do  not  think  that  the  evidence  of 
want  of  care  for  his  own  safety  on  the  part  of  Shannon  was 
such  as  made  it  the  duty  of  the  court  to  take  the  case  from 
the  jury.  Shannon  did  not  recklessly  rush  into  danger;  he 
stepped  aside  to  avoid  a  coming  train,  and  while  it  is  true, 
had  he  remained  between  the  tracks  he  would  have  remained 
in  all  probability,  unharmed,  yet  such  place  would  not  have 
been  entirely  free  from  danger.  Few  people  from  mere  choice 
like  to  stand  so  close  to  a  passing  engine  and  cars  as  he  would 
have  been  when  standing  between  the  tracks ;  and  as  a  place 
of  absolute  safety  no  one  would  choose  it.  If  there  was  on 
the  track  upon  which  he  placed  himself  a  dead  ear,  a  position 
in  front  of  it  would  not  seem  to  be  very  dangerous.  True,  he 
misjudged,  and  it  is  perhaps  the  case  that  he  was  not  as 
watchful  as  he  might  have  been;  but  this  court  can  not,  upon 
the  record  here  presented,  say  that  it  is  manifest  that  he  failed 
to  exercise  ordinary  care;  the  verdict  of  the  jury  upon  that 
point  is, upon  the  record  before  us,  conclusive.  That  there  was 
evidence  justifying  the  tinding  of  the  jury  that  appellant's 
servants  were  negligent,  is  clear.  If  there  was  a  "dead  car" 
upon  the  track,  evidence  that  under  the  circumstances  appel- 
lant's employes  backed  a  train  upon  this  car  with  suflScient 
force  to  cause  it,  as  the  witnesses  say,  to  "jump" — that  is, 
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start  suddenly  forward — was  sufficient  to  warrant  a  finding  of 
negligence.  Wo  do  not  think  that  the  evidence  establishes 
that  Shannon  and  the  crew  of  the  switching  train  were  fellow- 
servants  in  the  sense  that  absolves  appellant  from  liability  for 
injury  to  one  arising  from  the  negligence  of  the  other.  They 
were  not  brought  into  habitual  consociation ;  were  not  engaged 
at  the  time  of  the  accident  in  the  same  work;  nor  is  it  clear 
that  the  accident  arose  from  one  of  the  dangers  necessarily 
incident  to  Shannon's  employment.  True  it  is  that  deceased 
was  em])loyed  in  a  place  of  danger,  and  that  he  assumed  the 
ordinary  rifeks  of  his  employment;  but  it  was  not  shown  that 
the  danger  of  a  "dead  car"  being  run  against  with  sufficient 
force  to  start  it  suddenly  forward  was  one  of  the  ordinary 
hazards  of  the  work  for  which  he  was  employed. 

There  was  some  evidence  that  the  deceased  was  not  living 
with  Jiis  wife  at  the  time  of  the  accident,  but  there  was  noth- 
ing tending  to  show  that  she  was  not  entitled  to  support, 
whether  she  received  it  or  not.  We  can  not  think  the  dam- 
ages excessive.  On  the  contrary,  the  smallness  of  the  verdict, 
^1,000,  indicates  that  the  jury  calmly  considered  the  law  as 
given  by  the  court  in  connection  with  the  evidence  adduced, 
and  deliberately,  without  passion  or  prejudice,  rendered  a 
verdict,  instead  of,  as  is  too  often  the  case  in  suits  against 
great  corporations,  hastily  returning  the  highest  verdict 
allowed  by  law. 

Judgment  affirmed. 


John  Downey 

V. 

Ervin  Hopkins  and  Douglas  V.  Carter. 

Practice — Omission  of  Instructions  from  Abstract 

Appellant  having  failed  to  comply  with  the  rules  as  to  printing  his 
abstract,  the  judgment  must  be  affirmed. 

[Opinion  filed  January  14,  1892.] 
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Appeal  from  the  Circuit  Court  of  Cook  Countyj  the  Hon. 
EiCHARD  S.  Tdthill,  JudgG,  presiding. 

Mr.  John  C.  Patteeson,  for  appellant. 

Messrs.  Osboenb  Bros.  &  BuRGErr,  for  appellees. 

Gary,  J.  Downey  and  Hopkins  are  neighbors.  Hoj)kins 
occupies  a  lot  between  which  and  a  street  is  Downey's  lot, 
but  it  being  eight  feet  shorter  than  Hopkins'  lot,  the  latter  has 
access  to  the  street  through  an  alley  over  those  eight  feet. 
Downey  complains  that  Hopkins  has  done  him  great  wrung  in 
the  manner  he  has  used  that  alley.  The  record  is  large,  two 
hundred  and  eighty  pages  of  testimony  alone.  The  court 
gave  instructions  at  the  instance  of  the  plaintiff,  four  without, 
and  more  with  modification;  but  how  many  more,  and  what, 
or  with  what  mcfflification  the  record  does  not  show,  as  but 
one  of  them  is  copied  in  it.  None  were  given  on  the  request 
of  the  defendant.  The  abstract  contains  but  the  one  modified 
instruction,  only  referring  to  pages  of  the  record  for  the 
unmodified.  Tliis  is  no  complii;nce  with  the  rule,  which  we 
must  enforce,  if  we  would  have  it  observed.  McGillis  v. 
Gale,  36  111.  App.  316;  Parry  v.  Arnold,  33  111.  App.  622. 
Without  encouraging  disregard  of  it,  we  can  not  inquire 
whether  there  be  error  in  the  instructions.  But  if  the  abstract 
were  ever  so  full,  as  the  record  does  not  contain  all  the 
instructions,  the  result  would  be  the  same.  To  review  the 
evidence  would  occupy  a  great  deal  of  space.  Sufiice  it  to 
say,  that  we  find  the  case  was  fairly  tried,  and  the  verdict  of 
the  jury  not  unwarranted  by  the  evidence. 

Judgment  affirmed. 
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^^^l  Daniel  K.  Tenney  et  al. 


Agency — Dufy  of  Principal  to  Indemnify  J  gent  for  Expenses  and  Serv- 
ices— Right  of  Agent  to  Protect  Himself  Against  Liability . 

1.  A  principal  is  bound  to  indemnify  his  afirent  ai^rainst  the  conReqnenoes 
of  all  lawful  acts  done  by  him  bona  fide  in  pursuance  of  the  authority  con- 
ferred. 

2.  When  an  agrent  is  sued  for  an  act  done  in  pursuance  of  his  employ- 
ment, he  is  not  bound  to  let  judgment  go  agiiinst  him,  but  may  defend  and 
recover  from  his  principal,  the  expenses  of  a  defense  bona  fide  made;  be  may 
also  prosecute  an  appeal  from  an  adverse  judgment. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

In  May,  1876,  the  John  B.  Jeffery  Printing  Company  owed 
the  First  National  Bank  of  Chicago  $25,000,  for  which  the 
bank  held  its  note.  The  bank  also  hold  as  security  for  this 
note,  two  judgment  notes  of  the  company  aggregating  $40,000, 
the  property  of  Emma  J.  Jeflfery,  who  had  indorsed  them  to 
the  bank  to  help  the  company.  Emma  Jeflfery  was  the  wife 
of  John  B.  Jeffery,  the  president  of  the  printing  company. 
<She  also  held  other  judgment  notes  of  the  company.  A  few 
months  previous  hIio  had  retained  appellees,  plaintiffs  below, 
to  look  after  her  interest  in  case  the  printing  company  fell 
into  linancial  troubles.  She  had  done  this  because  of  threats 
a  stockholder  was  making  against  the  company.  About  this 
time  Daniel  K.  Tenney,  one  of  the  plaintiffs,  had  come  to  an 
understanding  with  Gage,  the  vice-president  of  the  bank,  that 
ho,  Tenney,  should  keep  the  bank  informed  and,  in  respect  to 
its  claim  against  the  printing  company,  act  for  it  as  well  as 
for  Mrs.  Jeffery.  Shortly  after  this  Tenney  became  satisfied 
that  immediate  action  was  necessary  to  protect  the  bank  and 
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Mrs.  JeflFery.  Ho  told  Gage  what  ho  thought,  who  agreed 
with  him  and  gave  him  both  the  bank's  note  and  the  two  notes 
of  Mrs.  Jetfery  which  the  bank  held  as  collateral,  instructing 
him  to  enter  judgment  on  tlie  bank's  note  fii-st  in  order,  and 
to  have  the  judgments  entered  on  Mrs.  Jeffery's  two  notes 
immediately  assigned  to  the  bank  to  be  held  as  collateral,  as 
tlie  notes  had  been.  It  was  also  agreed  between  Tenney  and 
Gage  that  he,  Tenney,  should  have  the  bank's  judgment  entered 
in  his,  Tenney 's,  name.  Tenney  did  as  he  was  directed,  the 
first  judgment  being  in  Tenney's  name  on  the  bank's  note  for 
$25,170.50;  next  two  judgments  in  favor  of  Mrs.  Jeffery, 
aggregating  about  $40,000,  on  the  notes  which  the  bank  had 
held  as  collateral;  a  third  judgment  was  entered  in  favor  of 
Mrs.  Jeffery  for  about  $11,000;  another  judgment  in  favor  of 
Burr  Robbins  for  $5,000,  and  last  one  in  favor  of  the  W.  O. 
Tyler  Paper  Company  for  about  $23,000.  All  these  judgments 
were  obtained  May  19,  1886,  by  the  plaintiffs,  as  attorneys  for 
the  respective  judgment  creditbrs.  Executions  on  the  bank 
or  Tenney  judgment,  and  on  the  first  two  of  Mrs.  Jeflfery's, 
were  levied  at  once  on  the  tangible  assets  of  the  company, 
and  on  the  next  morning,  in  the  Superior  Court,  creditors' 
bills  were  filed,  based  on  the  other  judgments,  and  a  receiver 
for  the  company  was  appointed.  Ou  the  first  of  June  there- 
after, the  J.  W.  Butler  Paper  Company  filed  its  bill  in  the 
same  court,  making  the  company,  the  bank,  D.  K.  Tenney, 
the  other  judgment  creditors,  the  sheriff,  the  receiver  and 
others,  parties  defendant,  charging  that  the  judgments  entered 
on  May  19th  were  in  pursuance  of  a  fraudulent  purpose  of 
John  B.  Jeffery  to  defraud  the  complainant  and  other  cred- 
itors, and  to  wreck  the  company;  that  Tenney's  judgment 
was  held  for  the  use  of  the  bank,  and  that  he  and  his  partners 
were  attorneys  for  John  B.  Jeffery  and  the  printing  company, 
and  liad  been  employed  by  Jeffery  to  carry  out  his  wicked 
schemes;  also  alleging  that  the  judgments  in  favor  of  Mrs. 
Jeffery  and  Robbins  were  without  consideration.  On  this 
bill,  the  sheriff  was  temporarily  enjoined  from  selling  under 
the  execution.  The  judgment  creditors,  Tenney  and  the  bank 
answered,  denying  the  fraud  charged,  etc. 

YOL.  XLIII   36. 
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In  July,  by  order  of  the  Superior  Court,  in  the  creditor's 
Huit  of  Emma  J.  Jeifery,  the  receiver  sold  the  tangible  assets 
to  D.  K.  Tenney  for  $75,000,  as  trustee  for  the  judgment 
creditors;  which  sum  was  applied,  under  the  order  of  the 
court,  to  the  extinction  of  the  bank  or  Tenney  judgment,  and 
the  first  two  of  Mrs.  Jeffery's,  and  in  a  partial  payment  of 
Mrs.  Jeffery's  third  judgment  The  order  required  that  the 
judgment  creditors  should  give  bond  to  repay  the  money  so 
received  in  case  the  court  should  ultimately  decree  the  repay- 
ment, and  this  bond  in  the  case  of  the  Tenney  judgment  was 
given  by  the  bank  as  the  real  owner  of  the  judgment.  A 
like  sale  was  afterward  made  of  the  accounts,  also  to  Tenney, 
trustee,  and  payment  was  made  by  applying  the  price  on  the 
remaining  judgment  Tenney  then  advised  the  organization 
of  a  new  corporation  to  acquire  tlie  plant,  good  will,  etc.,  of 
the  old  one  by  purchase.  This  was  done,  under  a  plan  devised 
by  a  Mr.  Cotliran.  Tenney's  connection  with  the  reorganiza- 
tion seems  to  have  been  merely  to  transfer  the  assets  which  he 
had  purchased  as  trustee,  as  directed  to  do  by  the  cestuis  que 
trust. 

The  bill  of  the  Butler  Paper  Company  having  been  taken 
by  change  of  venue  to  the  Circuit  Court,  that  court  on  the 
18th  of  April,  1889,  entered  a  decree  finding,  among  other 
things,  that  the  judgments  of  May  19,  1886,  were  entered  in 
the  execution  of  a  fraudulent  conspiracy  to  wreck  the  print- 
ing company,  and  to  defraud  creditors  other  than  the  judg- 
ment creditors;  and  that  the  conspirators  were  John  B. 
Jeffery,  George  T.  Pomeroy,  Daniel  K.  Tenney,  Emma  J. 
Jeifery,  and  the  oflicers  of  the  Tyler  Paper  Company.  ,  It 
further  decreed  that  Daniel  K.  Tenney,  Emma  J.  Jeffery, 
Burr  Robbins  and  the  Tyler  Paper  Company,  should  respect- 
ively pay  to  the  receiver  the  amounts  which  had  been 
applied  on  their  respective  judgments  in  the  receiver's  sale 
of  the  assets  to  Tenney,  trustee.  The  court  in  its  decree 
reserved  for  further  consideration,  upon  testimony  to  be 
thereafter  taken,  the  question  of  the  right  of  the  judgment 
creditors  to  share  as  general  creditors  in  the  distribution  of 
the    funds    which  they    were    required    to    pay  into  court 
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Immediately  upon  the  rendering  of  this  decree  of  the  Circuit 
Court,  the  question  arose,  at  least  in  the  minds  of  D.  K.  Ten- 
ney and  the'  officera  of  the  bank,  what  the  bank  would  do  in 
order  to  protect  Tenney  from  the  decree  entered  againet  him. 
A  petition  for  a  rehearing  was  tiled  by  the  bank  and  Tenney, 
supported  by  the  afBdavits  of  Mr.  Tenney  and  Mr.  Grage,  in 
which  petition  it  was  stated  that  the  rights  and  interests  of 
the  bank  and  Tenney  were  greatly  prejudiced  by  said  decree, 
and  they  prayed  for  a  rehearing  as  to  so  much  of  the  decree 
as  related  to  the  judgment  of  the  bank  entered  in  the  name 
of  Tenney,  and  that  the  decree  to  be  entered  should  preserve 
the  rights  of  the  bank  to  a  prior  lien  upon  the  property 
in  question*  The  petition  for  rehearing  was  denied.  An 
appeal  from  said  decree  was  prayed  by  the  First  National  Bank, 
by  D.  K.  Tenney,  the  Tyler  Paper  Company,  Burr  Robbing, 
Emma  J.  Jeflfery,  and  John  B.  Jeffery.  Although  the  bank 
joined  in  the  petition  for  a  rehearing  and  prayed  an  appeal, 
it  took  pains  to  have  stated  in  open  court,  upon  the  prayer 
for  an  appeal,  that  it  found  no  fault  with  the  decree  of  the 
Circuit  Court;  and  the  bank,  after  considerable  talk  by  its 
oflSccrs  with  Mr.  Tenney,  declined  to  prosecute  the  appeal, 
but  expressed  a  willingness  that  Tenney  should  on  his  own 
account  do  whatever  he  saw  fit  to  relieve  himself  from  the 
liability  imposed  upon  him  by  the  decree  of  the  Circuit 
Court.  Tenney  accordingly  prosecuted  his  appeal  to  the 
Appellate  Court,  and  in  that  court  the  decree  of  the  Circuit 
Court  was  reversed,  with  directions  to  disiniss  the  bill  as  to 
Eobbins  and  Tenney  at  the  cost  of  the  Butler  Paper  Com- 
pany. This  suit  was  brought  to  recover  for  the  services  and 
expenses  of  Tenney  in  procuring  a  reversal  of  the  decree 
against  him;  it  being  by  stipulation  agreed  that  the  defendant 
waives  any  objections  that  some  of  the  items  in  the  bill  for 
which  this  suit  was  brought  should  have  been  sued  for  in  the 
name  of  D.  K.  Tenney  individually,  and  also  that  some  of  the 
items  are  for  services  and  expenses  incurred  after  the  bring- 
ing of  this  suit 

Mr.  OfiviLLB  Peckham,  for  appellant 


X. 
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No  assumpsit  will  be  implied  against  the  express  declara- 
tion of  the  party  to  be  charged.  Whiting  v.  Sullivan,  7 
Hass.  107;  Jewett  v.  Inhabitants  of  Somerset,  1  Me.  125; 
Metcalf  on  Contracts,  9;  1  Storj  on  Contracts,  §  12;  Cliild  v. 
Morley,  8  Durnford  &  East,  610. 

In  the  Massachusetts  case  cited,  the  facts  were  that  the 
plaintiflF  sold  a  horse  to  the  defendant  which  turned  out  on 
trial  not  to  be  all  that  the  plaintiff  had  represented  it  to  be. 
The  defendant  thereupon  returned  it  to  the  plaintiff  with  a 
letter  explaining  that  he  did  so  because  he  had  been  cheated 
in  the  purchase.  After  reading  the  letter,  the  plaintiff  sig- 
nificantly remarked  to  the  defendant's  messenger :  "  So,  Mr. 
Sullivan  has  sent  me  his  horse  to  keep."  This  view  the 
messenger  repudiated,  saying,  "  No,  he  has  returned  your 
horse  to  you  and  will  have  nothing  further  to  do  with 
him."  The  plaintiff  kept  the  horse  for  a  year,  and  then  sued 
for  its  keep,  and  contended  that  defendant  had  no  right  to 
disclaim  the  horse,  and  therefore  continued  to  be  its  owner, 
and  ought  to  pay  for  keeping  it.  Plea,  non  as^fumjmt. 
Plaintiff  got  a  verdict,  which  the  Supreme  Court  set  aside. 

The  court,  speaking  by  Chief  Justice  Parsons,  says  : 

"As  the  law  will  not  imply  a  promise  where  there  was  an 
express  promise,  so  the  law  will  not  imply  a  promise  of  any 
person  against  his  own  ex])re88  declaration,  because  such 
declaration  is  repugnant  to  any  implication  of  a  promise.  * 
♦  *  In  this  opinion  our  brother  Parker,  before  whom  the 
cause  was  tried,  upon  consideration  of  the  case,  fully  concui-s. 
It  was  imprudent  in  the  plaintiff  to  take  the  horse  if  he  was 
determined  to  hold  the  defendant  to  his  bargain.  Perhaps 
he  might  think  the  defendant's  right  to  rescind  doubtful, 
and  might  choose  to  keep  the  horse  until  that  question  was 
decided,  and  if  it  should  be  decided  against  him,  then  he 
would  be  keeping  his  own  horse,  otherwise  he  might  attempt 
to  charge  the  defendant.  On  this  view  the  plaintiff  must 
fail;  for  whether  the  defendant  impliedly  promised  or  not,  at 
the  return  of  the  horse,  could  not  depend  on  a  subsequent 
event  He  must  have  impliedly  promised  wheti  the  horse 
was  returned,  or  never  after.     Such  a  contingent  agreement 
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might  have  been  expressly  made  by  the  defendant,  but  can 
not  be  implied." 

The  latter  part  of  the  passage  quoted  has  a  special  applica- 
tion. The  learned  judge  who  gave  jadgmeut  against  us  in 
the  Circuit  Court  did  so  on  the  ground  that  the  result  of 
Tenney^s  appeal  tested  the  bank's  liability  for  the  expense  of 
it;  since  this  court  had  reversed  Judge  Tuley,  the  bank  was 
liable,  he  held;  if  it  had  affirmed  him,  the  bank  would  not 
have  been  liable.  This  view  had  not  been  advanced  or  dis- 
cussed by  anybody  on  the  trial.     We  shall  refer  to  it  again.. 

In  the  Maine  case  certain  commissioners  for  the  laying  out 
of  a  public  road  applied  under  the  law  to  the  Court  of  Ses- 
sions of  the  county  to  have  the  same  located,  etc.  The  court 
acted  favorably  on  their  petition,  but  adjudged  that  the  work 
should  be  done  at  the  expense  of  the  petitioners,  and  in  the 
warrant  issued  to  the  committee  appointed  to  do  the  work 
this  condition  was  repeated.  When  the  work  was  done  the 
petitioners  refused  to  pay  the  expense  of  it,  on  the  ground 
that  it  was  a  public  service  and  chargeable  to  the  county. 
Suit  was  thereupon  brought  against  the  coimty.  On  the 
trial  it  was  insisted,  among  other  arguments,  that  it  was 
the  duty  of  the  county  to  bear  public  expenses  of  this  charac- 
ter, and  that  the  Court  of  Sessions  transcended  its  powers 
under  the  law  in  fixing  the  condition  upon  its  judgment. 

The  Supreme  Court,  by  Mellen,  C.  J.,  says : 

"  The  single  question  is  whether  this  action  can  be  main- 
rained;  and  we  are  all  very  clear  that  it  can  not.  No  express 
promise  is  pretended  to  have  been  made.  Does  the  law 
imply  one  ?  In  a  declaration  upon  a  promise  on  a  considera- 
tion which  is  past,  it  is  always  necessary  to  allege  that  the  act 
performed,  or  sum  paid,  was  performed  or  paid  at  the  request 
of  the  defendant.  1  Chitty,  297;  Livingston  v.  Eogers,  1 
Caines^  683.  But  in  the  present  case  all  implication  is  rebutted 
by  the  adjudication  and  the  warrant,  in  both  of  which  it  is 
declared  that  the  petitioners — not  the  county — are  to  defray 
the  expense.  Instead  of  a  request  there  is  an  express  refusal, 
and  notice  of  this  refusal  given  to  the  plaintiffs  before  they 
entered  on  the  service.     They  were  under  no  obligation  to 
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proceed  until  their  fees  and  expenses  were  paid  to  them,  and 
if  they  have  imprudently  given  credit  it  is  not  the  fault  of 
the  county.  The  principle  of  Whiting  v.  Sullivan  {supra) 
is  sound  and  familiar.  The  law  will  not  imply  a  promise 
against  the  protestation  of  him  who  is  attempted  to  be  charged 
with  it." 

The  innocent  principal  is  not  bound  to  indemnify  the  inno- 
cent agent  unless  the  business  of  the  agency  was  the  proxi- 
mate cause  and  not  merely  the  occasion  of  the  loss  or  damage. 
Story  on  Agency,  Sec.  341;  Powell  v.  Trustees  of  Newberg, 
19  Johnson,  283;  EuflFner  v.  Hewitt,  7  W.  Ya.,  585,  634; 
Corbin  v.  Am.  Mills,  27  Conn.,  277;  D'Arcy  v.  Lyle,  5  Bin- 
ney,  441;  Am.  Lead.  Cas.,  718,  *72(). 

In  Powell  V.  Trustees  of  Newberg,  19  Johnson,  283,  the 
trustees  of  a  village  had  been  sued  for  acts  done  in  their 
official  capacity  which  were  alleged  as  done  maliciously  aud 
illegally.  On  the  trial  they  had  been  found  not  guilty,  and 
had  got  judgment  in  tJieir  favor,  but  having  incurred  expense 
in  their  defense  against  the  suit,  they  sued  the  village  for 
reimbursement.  They  were  allowed  to  recover,  very  justly, 
since  their  outlays  pertained  strictly  and  undoubtedly  to  the 
service  which  they  owed  and  were  rendering  to  the  village. 
In  deciding  the  case,  the  court  (Spencer,  C.  J.)  refers  to  a 
number  of  cases  where  the  principle  involved  there  and  here 
was  applied;  among  others,  to  D'Arcy  v.  Lyle,  5  Binney,  441, 
where  (to  quote  from  the  opinion  in  Powell  v.  Trustees,  etc.) 
"  Ch.  J.  Tilghman  expressed  his  approbation  of  the  law  as  laid 
down  by  Heinecclus,  b.  13,  pp.  269,  270,  and  2  Ersk.  Inst 
534,  that  damages  incurred  by  an  agent  or  in  the  course  of 
the  principal's  affairs,  or  in  consequence  of  such  manage- 
ment, were  to  be  borne  by  the  principal.  It  was  admitted 
that  when  an  agent,  on  a  journey  on  business  of  his  principal, 
was  robbed  of  his  own  money,  the  principal  would  not  be 
answerable,  because  carrying  his  own  money  was  not  neces- 
sarily connected  with  the  business  of  his  principal.  So,  if  he 
received  a  wound,  the  principal  is  not  bound  to  pay  the 
expense  of  the  cure,  for  it  was  the  personal  risk  of  the 
agent." 
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Mr.  WiLUAM  E.  Church,  for  appellees. 

Of  course  it  will  be  conceded  that  the  decree  constituted  no 
adjudication  of  the  rights  of  these  parties  as  between  them- 
selves; it  did  not  undertake  to  adjudicate  them,  nor  could  it 
have  done  so.  Parties  to  a  judgment  are  not  bound  by  it  in 
a  subsequent  controversy  between  themselves  unless  they  were 
adversaries  in  the  original  action.  Freeman  on  Judgments, 
See.  158;   Graham  v.  R.  R.  Co.,  3  Wall.  704. 

A  rule  of  law  which  pervades  the  whole  law  of  principal 
and  agent,  is  that  the  principal  is  bound  to  indemnify  the 
iagent  against  the  consequences  of  all  acts  done  by  him  in  due 
execution  of  the  authority  conferred  upon  him.  When,  in 
obeying  the  orders  of  or  performing  duties  for  his  principal 
in  good  faith,  the  agent  incurs  ex[)ense  or  liability,  or  is  com- 
pel led  to  ^my  damages  to  third  parties,  the  principal  is  bound 
to  indemnify  and  reimburse  him.  Story  on  Agency,  Sec. 
339;  D'Arcy  v.  Lyle,  1  Am.  Leading  Cases;  Elare  &  Wallace, 
*p.  711;  5  Binney  (Pa.),  p.  441;  Stocking  v.  Sage,  1  Conn. 
ol9;  Greene  v.  Goddai-d,  9  Metcalf  (Mass.),  213-222;  Powell 
V.  Trustees  of  Newburgh,  19  Johns,  p.  284;  Howe  v.  R.  K. 
Co.,  37  K  T.  p.  297;  Frixione  v.  Tagliaferro,  34  Eng.  Law 
and  Eq.  27. 

The  general  doctrine  is  stated  in  the  section  -cited  from 
Story  on  Agency,  and  finds  ample  illustration  in  the  cases 
cited. 

In  D'Arcy  v.  Lyle,  the  plaintifif  as  agent  of  defendant 
had  recovered  by  judicial  process,  at  St.  Domingo,  certain 
goods  owned  by  defendant,  which  he  had  then  sold,  duly 
remitted  the  proceeds  and  closed  his  agency.  Subsequently 
by  a  tyrannical  and  arbitrary' exercise  of  the  despotic- power  of 
the  President  of  Hayti,  under  grave  peril  threatened  against 
the  court,  the  plaintiff  and  his  attorney,  the  plaintiff  was  com- 
pelled to  refund  the  value  of*  the  goods  to  a  third  party  who 
had  originally  claimed  an  attachment  lien  upon  them.  To 
cover  the  amount  so  paid  the  suit  was  brought. 

The  court  say,  among  other  things:  "Tlie  defendant  ap- 
pointed the  plaintiff  his  attorney  to  settle  and  collect  a  debt 
in  a  barbarous  foreign  country.     The  plaintiff  has  transacted 
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that  business  with  fidclitj  and  care  and  remitted  the  ]iroceed£ 
to  his  principal.  lie  risked  his  life  in  defense  of  the  interests 
of  his  constituent,  under  the  imperious  mandate  of  a  capri- 
cious tyrant  holding  tlie  reins  of  government.  lie  has  since 
been  compelled,  by  a  mockery  of  justice,  to  pay  his  own 
moneys  for  acts  lawfully  done  in  the  faithful  discharge  of  his 
duties  as  an  agent,  and  I  have  no  ditiicnity  in  saying  that  of 
two  innocent  persons,  the  principal  aiKl  not  the  agent'  should 
sustain  the  loss." 

From  Greene  v.  Goddard,  9  Met.  212,  we  cite:  "Where 
an  agent,  in  pursuing  the  instructions  of  his  prinoi})aI  and 
acting  within  the  scope  of  his  authority,  becomes  personally 
liable  for  the  performance  of  the  contract  he  makes  for  his 
principal,  and  without  which  personal  liability  the  orders  of 
the  principal  can  not  be  executed  at  all,  or  not  so  well  exe- 
cuted, and  this  is  known  by  the  principal  at  the  time  of  giv- 
ing his  instructions  and  creating  the  agency,  if  a  loss  occur  to 
the  agent,  it  is  most  clear  that  he  can  look  to  the  principal  for 
indemnity  for  the  damage  sustained  by  him. 

Two  other  most  instructive  and  pertinent  cases  are  the  fol- 
lowing : 

Howe  V.  R.  R.  Co.  was  a  case  wliere  a  railroad  conductor, 
acting  in  obedience  to  orders  from  the  company,  refused  to 
accept  from  a  passenger  a  certain  ticket,  and,  on  the  passen- 
ger^s  refusing  to  pay  fare,  stopped  the  train  and  put  him  off. 
The  passenger  sued  the  conductor  and  recovered  a  judgment 
which,  after  being  arrested  on  a  ca.  «a.,  the  conductor,  Howe, 
settled  and  brought  suit  against  the  railroad  company  for 
reimbursement.  The  company  had  employed  and  paid 
attorneys  and  counsel  to  defend  the  suit  against  the  con- 
ductor but  declined  to  pay  the  judgment.     The  court  say: 

^'  Whether  the  judgment  recovered  against  him  (Howe) 
was  right  or  wrong,  is  a  question  which  does  not  arise  on  the 
present  appeal.  If  it  was  right,  the  defendant  (the  railroad 
company)  should  have  paid  it,  without  exposing  him  to  im- 
prisonment for  an  act  done  in  good  faith,  in  the  interest  and 
by  the  orders  of  the  company.  If  it  was  wrong,  the  error 
should  have  been  corrected  by  a  review  of  the  judgment. 
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The  appellant  chose  to  abandon  the  defense,  and  permit  Jiiin 
to  be  the  sufferer.  The  court  below  was  right  in  holding  that 
he  was  entitled  to  redress.  There  is  an  implied  obligation 
on  the  part  of  the  principal  to  indemnify  an  innocent  agent 
for  obeying  his  orders,  when  the  act  would  have  been  lawful 
in  respect  to  both,  if  the  principal  really  had  the  authority 
which  he  claimed.  *  *  *  It  appeared,  presumptively 
from  the  record,  that  the  judgment  was  rendered  on  the 
ground  that  the  removal  was  unlawful." 

In  Frixione  v.  Tagliaferro,  cited  in  a  note  to  the  cases  of 
D'Arcy  v.  Lyle,  and  Bradford  v.  Kiuiberly,  1  Am.  L.  Cases, 
Hare  &  Wallace,  5  Ed.,  "top  page  809,  a  case  where  an  agent 
was  suing  to  recover  indenmity  for  a  judgment  recovered 
against  him  in  defense,  the  court  say,  as  there  reported: 

*'It  matters  not  whether  the  judicial  sentence  under  which 
an  agent  be  made  to  pay  be  right  or  wrong ;  if  the  agent  has 
hereby  sustained  a  loss  on  behalf  of  his  principals,  they  must 
bear  the  loss.  All  that  he  need  show  is  that  the  loss  arose 
from  the  fact  of  the  agency,  that  he  was  acting  within  the 
scope  of  his  authority,  and  that  the  damage  was  not  attribu- 
table to  any  fault  of  his  own.  Neither  is  it  important  tiiat  he 
exceeded  in  his  instructions  if  the  excess  was  expressly 
waived  by  his  principal." 

A  principal  can  not  adopt  a  part  of  the  agent's  act  without 
adopting  all,  and  by  accepting  the  benefits,  he  ratifies  the  act 
and  adopts  as  his  own  all  the  means  and  instrumentalities 
resorted  to  by  the  agent  in  acquiring  them.  And  when  it  is 
claimed  by  the  principal  that  the  agent  transcended  his 
authority,  if  he  do  not  promptly  repudiate  the  act  on  being 
informed  of  it,  he  will  be  held  to  have  ratified  it  by  implica- 
tion. Farmers  Loan  and  Trust  Co.  v.  Walworth,  1  N.  Y. 
433;  Crans  v.  Hunter,  28  N.  Y.  389;  Fowler  v.  Gold  Exch. 
Bank,  67  X.  Y.  138;  Searing  v.  Butler,  69  111.  575. 

The  case  of  Fowler  v.  Bank  was  one  presenting  questions 
similar  to  those  which  might  have  arisen  if  Tenney  had 
retained  in  his  hands  the  property  of  the  Jeffery  Printing 
Company,  claiming  indemnity  therefrom  for  his  losses  and 
expenses,  and  the  bank  were  endeavoring  to  compel  him  to 
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pay  the  amount  of  its  claim.  The  court,  after  showing  tliat 
the  only  claim  whieli  the  plaintiff  in  that  caee  had  to  the 
nit)noy  in  controversy,  rested  upon  the  fact  that  in  the  trans- 
actions which  produced  it,  defendant  acted  as  its  agent,  sus- 
tained the  right  of  defendant  to  indemnity  and  laid  down  the 
rule  in  such  cases  substantially  as  we  have  stated  it  in  the  fh-st 
clause  of  our  proposition. 

Waterman,  P.  J.  One  of  the  primary  rules  of  the  law  of 
principal  and  agent,  is  that  the  principal  is  bound  to  indem- 
nify the  agent  against  the  consequences  of  all  lawful  acts  by 
liim  hona  fide  done  in  pursuance  of  tlie  authority  conferred. 
Evans'  Newell  on  Agency,  353;  Meechem  on  Agency,  Sec 
653;  Story  on  Agency,  Sec.  339;  Stocking  v.  Sage,  1  Conn. 
519;  Greene  v.  Goddard,  9  Metcalf,  212-222;  Perry  on  Trusts, 
Sec.  910. 

Counsel  for  appellant  do  not  contest  the  existence  of  this 
rule;  their  position  is  that  the  judgment  against  Tenney  was 
rendered,  not  because  of  his  relation  to,  or  anytliing  he  did 
for,  the  bank,  but  on  account  of  his  being  the  attorney  of 
Mrs.  Jfffery,  and  the  opinion  entertained  by  the  chancellor 
that  he  was  the  attorney  of  Mr.  JeflFery.  Counsel  say:  "The 
consjnracy  which  Judge  Tuley  thought  lie  saw,  was  a  Jeffery 
affair,  not  a  bank  affair."  "Judge  Tuley  thought  he  saw  a 
group  of  conspirators  at  work."  "The  bank  was  not  there. 
Jeffery,  Mrs.  Jeffery,  Pomeroy  and  representatives  of  the 
W.  O.  Tyler  Paper  Company  were  all  there;  and  Tenney  was 
there  too,  heljnng  the  others,  who  were  his  clients.  The 
group  was  really  innocently  engaged,  but  Judge  Tuley 
denounced  them  all  as  wicked  plotters,  and  they  suflFered  in 
consequence.  Why  does  Tenney  demand  that  the  bank  shall 
indemnify  him  for  this?" 

Counsel  also  say  that  Tenney  and  others  were  suspected  of 
a  fraudulent  conP|)iracy  and  consequently  were  punished 
together;  that  the  bank  was  neither  suspected  nor  punished. 
Tlie  decree  hardly  sustains  this  view.  The  decree  found  that 
the  material  allegations  of  the  supplemental  bill  were  sus- 
tained by  the  evidence.     The  supplemental  bill  alleges  that  in 
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the  proceedings  for  the  formation  of  the  Jeffery  Printing 
Company  (the  new  company)  when  it  became  necessary  to 
procure  subscriptions  for  the  $150,000  capital  stock,  Lyman  J. 
Gage,  vice-president  of  the  bank,  witli  intent  to  aid  in  the 
consummation  of  the  fraudulent  scheme  aforesaid  {i,  e.j  to 
wreck  the  John  B.  Jeffery  Printing  Company  and  defraud  its 
creditors),  entered,  or  pretended  to  have  entered,  upon  the 
books  of  the  bank  a  credit  or  credits  as  for  sums  of  money  to 
the  aggregate  amount  of  $150,000,  etc.;  and  furtlier  alleges 
that  the  whole  scheme  and  transaction  (the  formation  of  the 
new  company)  from  beginning  to  end  was  part  of  the  fraudu- 
lent schemes  contrived  as  aforesaid  by  John  B.  and  Emma 
Jeffery  and  Daniel  K.  Tenney,  each  of  the  persons  participa- 
ting in  these  transactions  having  full  knowledge  and  notice  of 
the  fraudulent  scheme. 

If  the  Circuit  Court,  in  the  decree  by  it  rendered,  had  been 
content  to  merely  speak  of  Tenney  as  a  conspirator  who  had 
joined  with  Jeffery  in  the  perpetration  of  what  the  court 
thought  a  fraudulent  transaction,  and  had  rendered  no  decree 
against  him,  Tenney  could  not  have  required  the  bank  to 
remove  the  stigma  from  his  name  or  pay  damagep  for  his 
injured  reputation.  The  indemnity  which  a  principal  is  bound 
to  afford  an  agent,  does  not  extend  to  giving  compensation  for 
odium  he  may  incur,  or  unjust  things  said  concerning  his 
conduct  in  transacting  the  business  he  has  been  set  to  do. 

The  Circuit  Court,  however,  did  not  stop  with  merely 
characterizing  Tenney's  conduct;  it  decreed  that  within  thirty 
days  he  pay  to  the  receiver  it  had  appointed,  the  sum  of 
$25,370.50,  as  being  the  part  of  the  $75,000  bid  by  him  upon 
the  tangible  assets  of  the  John  B.  Jeffery  Printing  Co., 
which  (in  the  language  of  the  decree)  "  he  pretended  to  apply 
on  the  above  mentioned  judgment  in  his  own  favor,"  with 
interest  at  six  per  cent  per  annum,  "amounting,  principal  and 
interest,  to  $29,383.64." 

The  judgment  alluded  to  was  that  of  the  bank;  there  was  no 
pretense  about  applying  the  $25,307.50  on  that  judgment;  he 
actually  did  so  apply  it  with  the  knowledge  of  and  by  arrange- 
ment with  the  bank.     It  was  to  obtain  relief  from  this  decree, 
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which  became  at  once  a  lien  upon  his  realty  in  Cook  county, 
under  which  his  personal  property  might  have  been  seized 
and  sold  and  by  which  his  personal  freedom  was  endangered 
(National  Park  Bank  v.  Halle,  41  111.  A  pp.  19),  that  he  prosecuted 
an  appeal.  The  court,  concluding  that  he  was  a  conspirator, 
did  not  decree  that  he  make  good'whatever  the  complainants 
had  lost  by  reason  of  his  acts  as  such,  or  order  him  to  pay. 
what  Mrs.  Jeffery  or  any  of  his  clients,  save  the  bank,  had 
obtained  upon  the  judgments,  by  them,  through  his  instru- 
mentality, entered.  He  was  held  bound  to  pay  simply  what 
the  bank,  through  him  as  its  attorney  and  trustee,  had  received. 
It  is  clear,  therefore,  that  because  of  his  connection  with  and 
agency  for  the  bank,  this  personal  decree  was  entered  against 
him.     Thus  held,  the  bank  was  bound  to  indemnify  him. 

It  may  be  true,  as  is  urged,  that  the  bank  had  no  need  for 
his  services;  that  its  security  was  so  ample  and  its  position  so 
secure  that  it  could  have  done  without  his  aid.  The  rule  is  not, 
as  would  seem  to  be  suggested,  that  a  principal  is  bound  to 
indemnify  only  such  agents  as  he  necessarily  employs,  or  for 
such  acts  as  they  necessarily  do  in  his  service;  he  is  bound  to 
indemnify  whatever  agents  he  sees  lit  to  employ,  for  all 
authorized  and  lawful  acts,  honajlde  done  in  his  business. 

It  is,  therefore,  quite  immaterial  if  Tenney,  as  the  attorney 
of  Mrs.  Jeflfery,  had  more  occasion  to  apply  to  the  bank 
than  the  bank  liad  to  employ  him,  or  that  none  of  its 
interests  demanded  that  its  judgment  should  be  entered  in  his 
name;  it  did  employ  him;  it  did  authorize  the  entry  of  its 
judgment  in  his  name;  it  did  empower  him  to  purchase  the 
tangible  assets  as  its  trustee  and  to  cancel  its  judgment  by 
such  purchase,  and  finally  it  received  from  him  such  assets  and 
actively  participated  in  the  creation  of  a  new  corporation  to 
which  these  assets  were  transferred.  Tenney  was  held  for 
tlie  very  amount  it,  through  his  agency,  received,  and  it  can 
not  be  permitted  to  now  say  that  it  never  needed  to  employ 
him  at  all. 

This  conclusion  is  not  reached,  solely  because  this  court 
set  aside  the  decree  of  the  Circuit  Court,  although  the  fact 
that  such  reversal  inured  to  the  benefit  of  the  bank,  and  it 


FiKST  District — October  Term,  1891.       557 

First  National  Bank  v.  Tenney. 

enjoys  the  fruits  of  the  appeal  Tenney  prosecuted,  is  entitled 
to  consideration.  The  right  of  an  agent  to  indemnity  for 
honajide^  lawful,  autliorized  acts,  is  the  same  as  against  those 
which  bring  no  fruit  to  the  principal  or  cause  him  loss,  as 
against  those  from  which  he  receives  a  rich  reward.  The 
question  here  presented  is  not  how  the  Circuit  Court 
regarded  what  Tenney  did  for  the  bank,  but  were  such  acts 
lawful,  authorized,  done  in  good  faith.  It  is  urged  that  a 
principal  has  the  right  to  talce  the  consequences  of  a  decree 
against  its  agent  for  acts  done  in  its  behalf,  and  is  not  bound 
to  appeal  therefrom,  and  that  this  action,  being  for  the  costs 
and  expenses  of  the  agent's  appeal,  must  fail. 

The  principal  is  not  bound  to  appeal  from  a  decree  ren- 
dered against  his  agent;  he  may  submit  to  it,  but  he  is  bound 
to  indemnify  his  agent,  and  this  means  something  more  than 
that  after  the  agent  has  paid  the  judgment,  or  under  it  been 
stripped  of  his  goods  by  due  process  of  law,  that  the  principal 
will  then  afford  remuneration.  Tlie  principal  may  pay  if  he 
will,  but  he  can  not  lie  supinely  by  and  let  his  agent  suffer 
the  consequences  of  a  decree  which  he,  as  principal,  is  legally 
and  morally  bound  to  pay.  Neither  is  the  agent  bound  to 
wait  indefinitely  before  he  takes  measures  to  protect  himself; 
having  notified,  if  practicable,  the  principal  of  the  situation,  he 
may  proceed  to  measures  for  his  own  and  his  principal's 
relief,  measures  which  in  the  case  of  an  appeal  taken,  are 
necessarily  in  the  interest  of  the  principal  and  tend  to  his 
exoneration.  When  sued  for  an  act  done  in  pursuance  of  his 
employment,  he  is  not  obliged  to  let  judgment  go  against  him, 
but  may  defend  and  recover  the  expenses  of  a  defense  hona 
fide  made.  .  Howe  v.  Buffalo,  N.  T.  &  Erie  R  R  Co.,  37  K 
Y.  297;  Stocking  v.  Sage,  11  Conn.  519-522;  Maitland  v. 
Martin,  86  Penn.  St.  120;  Frixione  v.  Tagliaferro,  34  L.  & 
Eq.  27;  Powell  v.  Trustees  of  Newburgh,  19  Johns.  283; 
Saveland  v.  Green,  36  Wis.  612-617. 

In  the  present  case,  by  virtue  of  the  statutes  of  this  State, 
Sec.  1,  Chap.  77,  all  the  real  estate  Tenney  had  in  the  county 
of  Cook  was  fastened  upon  by  the  decree  of  the  court.  The 
obligation  of  the  bank  and  the  right  of  Tenney  were  clear. 
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He  proceeded  bj  appeal  to  remove  the  decree  and  thus  re- 
lieved the  bank  from  its  obligation  to  pay;  for  his  proper  and 
reasonable  costs,  expenses  and  services  in  so  doing  he  is  enti- 
tled to  be  remunerated.  No  complaint  is  made  as  to  the 
amount  of  the  judgment  rendered  in  this  case,  and  it  will  be 
affirmed. 

'Judgment  affirmed. 


77    18       Moses  F.  Rittenhouse  and  Jesse  R.  Embbee 

V. 

D.  F.  Sable  et  al. 

Jifechatiic^s  Liens — Delay — Loss  of  Lien  by. 

It  apponring  cipon  the  face  of  a  bill,  a'certin^  a  mechanic's  lien,  tbat  com- 
pliiinants  bad  delayed  filingr  the  same  beyond  the  statutory  period,  and 
nothing?  appearing  to  excuse  such  delay,  a  demurrer  to  the  bill  was  properly 
sustained. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
KiKK  Hawks,  Judge,  presiding.  ^ 

Appellants,  January  17,  1891,  filed  their  bill  in  the  court 
below,  setting  forth  that  on  or  about  April  24,  1890,  one 
D.  F.  Sable  had  the  contract  or  was  about  to  erect  a  building 
for  one  Aaron  S.  Berkowsky  upon  certain  real  estate  in  Cook 
county,  and  that  appellants  entered  into  a  verbal  agreement 
with  the  said  Sable  to  furnish  building  material  for  the  con- 
struction of  said  building;  that  the  contract  was  for  no  spe- 
cific amount,  but  for  such  material  as  should,  from  time  to 
time,  be  ordered  by  said  Sable,  the  prices  to  be  reasonable, 
and  that  appellants  wore  to  be  paid  as  tlie  work  progressed 
npon  the  building,  and  in  full  within  thirty  days  after  the  last 
delivery  by  them;  that  they  commenced  delivering  building 
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material  about  April  24,  1890,  and  so  continued  until  about 
August  11,  1890,  when  the  last  bill  was  delivered,  and  that 
said  building  was  to  be  finished  on  or  before  the  first  day  of 
December,  1890;  that  on  July  24,  1890,  they  caused  a 
mechanic's  lien  notice  to  be  served  on  said  Berkowsky;  and 
on  October  20,  1890,  they  filed  with  the  clerk  of  the  Circuit 
Court  of  Cook  County,  a  claim  of  h'en  in  accordance  with  the 
statute,  and  that  thereupon  the  said  clerk  made  the  proper 
entries  thereof,  as  was  his  duty,  and  in  accordance  with  the 
law;  that  the  said  Sable,  upon  the  request  of  the  said  Berkow- 
sky, made  divers  sworn  statements  in  obedience  to,  and  in 
accordance  with  the  statute  in  such  cases  made  and  provided, 
and  that  the  said  Berkowsky,  as  was  his  duty  to  do,  has 
retained  in  his  hands  the  sum  of  $3,800,  which  money  ia 
equitably  due  and  payable  to  the  persons  who  furnished  labor 
and  material  for  the  said  building,  as  their  respective  rights 
shall  appear;  and  that  the  said  sum  should  be  held  as  a  trust 
fund  for  the  payment  of  all  persons  who  furnished  labor  and 
material  for  said  building*  but  appellants  show  that  the 
said  Berkowsky,  conspiring  with  the  said  Sable,  refuses  to 
settle  and  distribute  the  funds,  and  denies  that  appellants  have 
any  right  to  a  mechanic's  lien  on  said  building,  on  the  ground 
that  said  Sable  &  Co.  were  not  original  contractors;  and  the 
said  Berkowsky  claims  that  Johnson  and  Beilman  were  the 
original  contractors,  and  that  Sable  was  a  sub-contractor, 
which  claim,  appellants  insist,  is  a  scheme  to  confuse  them  and 
cheat  and  defraud  them  and  other  persons  in  like  circum- 
stances with  them,  out  of  their  pay  for  furnishing  labor  and 
materials  for  said  building,  and  that  appellants  have  no  means 
of  knowing  how  the  accounts  of  said  Berkowsky,  with  said 
Sable,  Johnson  and  Bielman  and  other  persons  who  furnished 
labor  and  materials  for  said  building,  stand.  Appellants  there- 
fore bring  this  bill,  and  pray  that  an  account  may  be  taken, 
under  the  direction  of  the  court,  and  that  they  may  be  decreed 
to  have  a  lien  upon  said  premises  for  the  amount  due  them, 
and  that  if  the  court  shall  find  that  they  are  not  entitled  to  a 
lien  upon  the  premises,  that  whatever  sum  may,  on  an  account- 
ing, be  found  to  be  in  the  hands  of,  or  under  the  control  of 
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Berkow&ky,  due  the  coDtractors  for  ar.d  on  account  of  the 
eaid  building,  may  be  decreed  to  be  a  trust  fund  for  tlie  use 
and  benefit  of  all  persons  who  furnished  labor  and  materials 
used  in  and  upon  said  building,  and  that  the  said  Berkowskj 
may  be  ordered  to  pay  the  same,  according  to  the  respective 
rights  of  such  persons. 

A  demurrer  to  the  bill  was  sustained,  and  the  complainants 
bring  this  appeal. 

Messi*e.  H.  C.  Bennett  and  W.  A.  Phelps,  for  appellants. 

Messrs.  Weigley,  Bulkley  &  Gkay,  for  Aaron  S.  Ber- 
kowbky  and  Mary  F.  Berkowsky. 

Waterman,  P.  J.  There  is  nothing  in  this  petition  to 
show  when  the  amount  to  be  paid  Sable,  who  is  alleged  to 
have  been  the  original  contractor,  became  due.  It  may  be 
inferred  that  he  was  not  to  be  fully  paid  for  all  done  by  him 
until  he  finished  the  building,  which  it  is  alleged  he  was  to 
do  "on  or  before  the  first  day  of  December,  1890;"  but 
when  the  building  was  finished  is  not  shown.  There  is,  there- 
fore, nothing  shown  to  excuse  the  delay  in  filing  the  petition, 
of  more  than  four  months  froni  the  time  the  claim  was  due. 
The  case  falls  under  the  provisions  of  Sec.  47  of  the  law  cov- 
ering liens.  If  appellants  have  lost  their  lien  on  the  prem- 
ises, they  have  lost  all  claim  upon  the  owner.  Whatever  sum 
is  unpaid  ujjon  the  original  contract  belongs  to  the  original 
contractor,  subject  to  the  claims  of  those  entitled  to  liens 
under  and  by*  virtue  of  such  contract,  of  whom  appellants  are 
not.  Sable  &  Co.,  owing  appellants,  may  be  sued  by  them, 
and  when  a  judgment  has  been  obtained  against  those  in- 
debted to  appellants,  they  may  proceed  against  all  persons 
owing  their  debtors.  It  is  a  mistake  to  assume  that  whatever 
may  be  due  under  the  original  contract  is  a  fund  held  or 
chargeable  in  any  way  with  a  trust  for  the  benefit  of  appel- 
lants. 

The  decree  of  the  Superior  Court  dismissing  the  bill  is 
affirmed. 

Decree  afftrmed. 


First  District — October  Term,  1891.       561 

Bigelow  V.  Chapnmn! 


Amory  Bigelow 

V. 

A.  B.  Chapman.  ' 

Confraefs — Alleged  Breach  of— Whether  Defendant  Excused  from 
Petformance, 

Upon  the  case  presented,  this  court  holds  that  the  defendant  wns  justified 
in  treating  the  contract  upon  which  the  action  was  brought  as  terminated 
by  the  act  of  ptaintiff^s  representative. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  Edward  W.  Russell  and  Deneen  &  McEwen,  for 
appellant 

Messrs.  J.  S.  IIuey  and  J.  W.  Lanehart,  for  appellee. 

Waterman,  P.  J.  This  case  grows  out  of  a  purchase  by 
appellant  from  appellee  in  California  of  five  car  loads  of 
oranges.  Wlien  one  car  had  been  loaded  and  the  work  of 
loading  the  others  was  going  on,  appellee,  from  whom  the 
fruit  was  purchased,  received  from  Sleavin  &  Brodgrick  of 
Minneapolis,  to  whom  the  oranges  were  to  be  shipped,  a  tele- 
gram saying : 

"Advise  holding  shipment  for  few  days.  Afraid  of  strike 
on  road." 

Upon  receipt  of  this  appellee  shipped  the  loaded  car  and  the 
others,  as  soon  as  loaded,  elsewhere,  and  sold  all  the  fruit  to 
other  parties.  For  this  appellant  claimed  damages.  There 
was  evidence  that  the  fruit  was  in  a  condition  which  made  its 
immediate  sale  necessary.  There  was  also  evidence  that  appel- 
lee was  told  by  appellant  that  the  fruit  was  purchased  to  fill 
an  order  made  by  Sleavin  &  Broderick,  and  that  their  direc- 
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tious  as  to  its  Bliipment  were  to  be  respected.  The  finding  of 
the  court  below  being  for  appellee,  it  must  be  taken  that  the 
court  found  that  appellee  was  justified  in  selling  and  shipping 
the  fruit  to  other  parties.  We  see  no  suflQcient  reason  for 
interfering  with  its  conclusions  in  this  regard.  Under  the  evi- 
dence it  can  fairly  be  said  that  the  tfelegram  gave  to  appellee 
an  election  to  treat  the  contract  as  at  an  end,  or  to  dispose  of 
the  fruit  as  best  he  could  for  tlie  use  of  appellant,  paj'ing  to 
him  whatever  profit  was  made  and  holding  him  for  any  loss. 
What  he  did  realize  is  not  shown,  and  be  claims  nothing  from 
appellant  on  account  of  the  sale.  He  evidently  treated  the 
sale  as  at  an  end.  If  the  court  had  found  for  appellant,  some 
of  the  propositions  of  law,  refused,  might  have  been  relevant 
upon  the  question  of  damages.  Coming  to  the  conclusion  it 
did,  we  think  tliatall  the  propositions  were  properly  refused. 
The  judgment  of  the  Circuit  Courtis  aflBrmed. 

Judgment  affirmed. 


Daniel  H.  Tolman 

V. 

James  H.  Smith  et  al. 

Sales — Shares  of  Stock — Fraud  by  Vendor — Bemedy  of  Vendee, 

1.  Where  persons  named  allecred  that  they  had  been  indaced  to  pi]rcha<« 
Ptock  of  another  by  his  fraudulent  representfttions,  he  can  not  be  heard  to 
say  that  the  duty  rested  on  them  to  suspect  his  veracity  and  that,  therefore, 
their  delay  in  finding  out  the  fraud  excuses  it. 

2.  If  the  president  of  a  bank,  occupyingr  a  quasi  fiduciary  relation  to  his 
^neral  customers,  by  deceit  induces  one  of  them  to  buy  from  him  shares 
of  stock  at  double  their  value,  and  retains  them  himself  as  security  for  a 
portion  of  the  price  unpaid,  that  customer  may,  by  an  action  on  the  case, 
if  not  for  money  had  and  received,  have  the  portion  paid  refunded. 

[Opinion  filed  January  14,  1892.] 

Appeal  from-  the   Superior   Court  of  Cook  County;  the 
Hon.  Theodore  Bkentano,  Judge,  presiding. 
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Mr.  John  G.  IIenderbon,  for  appellant. 
Messrs.  Hofheimee  &  Zeisleb,  for  appellees. 

Gary,  J.  On  the  lOth  day  of  September,  1886,  the 
appellant  being  the  president,  and  the  appellees  customers,  of 
the  Chicago  Trust  and  Savings  Bank,  the  former  sold  to  the 
latter  twenty  shares  of  stock  in  it,  at  the  price  of  $125  per 
share.  The  par  was  one  hundred.  They  paid  him  $500  and 
gave  their  judgment  note  for  the  residue  of  the  price,  $2,000, 
.  reciting  in  it  the  pledge  of  the  stock  which  was  retained  by 
the  appellant  as  collateral  security,  with  power  to  sell  it  on 
default  of  payment.  The  appellees  paid  interest  on  the  note 
to  April  1,  1890,  and  on  May  3,  1890,  filed  a  bill  in  chancery 
to  rescind  the  purchase.  Forthwith  the  appellant  sold  the 
stock  held  as  collateral,  for  $1,500,  and  entered  judgment  on 
the  note  for  $536  and  costs.  On  the  application  of  the  appel- 
lees that  judgment  was  set  aside,  and  they,  by  notice  under 
Sec.  29  of  the  Practice  Act  of  1872,  set  up  that  they  were 
induced  to  purchase  the  stock  by  false  and  fraudulent  repre- 
sentations made  by  appellant;  that  the  consideration  for  the 
note  and  the  $500  that  they  had  paid  had  failed,  and  asking 
judgment  in  their  favor  for  the  damages  they  had  sustained. 
That  notice  occupies  four,  and  the  evidence  pro  and  con^ 
thirty-seven  pages  of  the  printed  abstract,  each  containing 
more  matter  than  a  page  of  this  volume.  Eighteen  instruc- 
tions offered  by  the  appellant  were  given  and  eight  refused, 
and  his  argument  fills  forty  pages.  It  is  plain  that  no  com- 
plete and  exhaustive  review  of  this  case  can  be  made  in  an 
opinion  of  justifiable  length.  The  real  issue  was  that  presented 
by  an  instruction  for  appellees  as  follows: 

"  And  if  you  believe,  from  the  evidence  in  the  case,  that  thd 
plaiutiflf,  D.  H.  Tolman,  sold  to  the  defendants  twenty  shares 
of  the  capital  stock  of  the  Chicago  Trust  and  Savings  Bank, 
at  the  price  of  $125  per  share,  that  said  defendants  in  con- 
sideration thereof  paid  $500  and  made  the  note  sued  on  for 
the  balance,  and  that  said  Tolman,  for  the  purpose  of  inducing 
said  defendants  to  buy  said  stock,  made  to  said   defendants 
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fraudulent  representations  of  material  facts  concerning  said 
stock,  which  representations  when  made  were  fake  in  material 
respects  to  the  knowledge  of  the  plaintiff,  and  that  the 
defendants,  believing  theta  to  be  true,  and  relying  upon  the 
truth  of  the  same,  purchased  said  stock  for  the  consideration 
above  stated,  then  you  are  instructed  to  find  the  issues  for  the 
defendants,  and  assess  their  damages  at  the  sum  of  $500, 
with  interest  at  six  per  cent  per  annum  from  the  10th  of 
September,  1886,  to  the  present  date." 

It  must  be  borne  in  mind  that  the  appellees  had  never  had 
possession  of  the  stock  certificates;  the  appellant  had  kept  and 
disposed  of  them,  so  that  there  was  nothing  for  the  appellees 
to  restore,  or  to  account  for  the  value  of. 

The  negotiations  between  the  parties  began  through  the 
receipt  by  the  appellees  of  a  letter  as  follows: 

"  Chicago,  Aug.  28th,  1886. 

Messrs.  Smith  &  Pattisson.  Gentlemen: — It  has  been 
decided  at  a  meeting  of  the  stockholders  to  increase  the 
capital  stock  of  this  bank  to  $500,000.  A  limited  amount  of 
stock  is  offered  at  $125,  and  will  be  allotted  according  to 
receipt  of  subscription  or  proportionately  to  the  whole 
amount  of  subscription  received.  As  we  have  earned  upward 
of  $50,000  the  first  fifteen  months,  besides  paying  five  per 
cent  cash  dividend  the  first  six  months,  and  three  per  cent 
quarterly  since,  I  can  recommend  this  investment  as  being  one 
of  the  best  purchases  ever  offered.  We  can  pay  handsome 
quarterly  dividends,  build  up  a  surplus  quickly,  and  the  stock 
will  materially  advance  in  price. 

Awaiting  your  advice,  I  am  yours  truly, 

D.  H.  ToLMAN  &  Co." 

By  adding  an  earned  surplus  of  $50,000  to  the  original  cap- 
ital of  $250,000,  and  doubling  the  stock,  the  new  stock  was 
paid  up  only  sixty  per  cent,  and  the  principal  contest  is 
whether  or  not  the  appellant  told  the  appellees  that  the  stock 
was  fully  paid. 

The  appellees  were  not  subscribers  to  the  bank  for  shares 
of  stock,  but  buyers  from  the  appellant.  If  he  made  to  them 
"fraudulent  representations  of  material  facts,"  they  were  that 
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the  stock  was  fully  paid.  Ko  attempt  is  made  to  prove  any 
other.  As  a  witness  in  his  own  behalf,  the  appellant  went 
beyond  the  transaction  with  the  ap])ellee6,  and  said  that  he 
made  no  such  statement  to  anybody.  Although  irrelevant, 
this  assertion  opened  the  door  for  the  appellees  to  put  in  tes- 
timony contradicting  it  by  a  witness  who  had  also  bought  fifty 
shares  from  the  appellant,  the  necessary  effect  of  which  was 
corroborative  in  the  minds  of  jurors  of  the  testimony  of  the 
appellees  themselves.  Stolp  v.  Blair,  68  111.  541;  Blewett  v. 
Tregonning,  3  Ad.  &  El.  654;  1  Ph.  Ev.,  Cow.  &  Hill,  617. 

In  addition  to  this  testimony  the  I'ecord  shoAvs  that  the  books 
of  the  bank,  by  a  fiction,  represented  the  stock  as  full  paid; 
that  is,  the  real  $50,000  of  surplus  was  credited  to  the  capital 
stock  account,  making  with  the  original  capital  $300,000,  and 
then  $200,000  more  was  credited  to  the  account  and  charged 
to  *'  subscription  dividends,"  which  is  merely  another  name 
for  what  the  street  calls  water.  But  little  corroboration  was 
needed  to  induce  belief  that  some  peculiar  inducement  must 
have  been  presented  by  the  vendor  of  shares  which  he  knew 
all  about,  to  induce  an  ignorant  purchaser  to  buy  them  at 
double  their  value,  if  that  value  were  to  be  measured  by  the 
value  of  the  tangible  assets  of  the  bank.  Nor  can  the  appel- 
lant be  heard  to  say  that  any  duty  rested  upon  the  appellees 
to  suspect  his  veracity,  either  at  the  time  of  the  sale,  or  any 
other  time,  and  therefore  the  delay  in  finding  out,  excuses  the 
deceit     We  can  not  review  the  many  cases  cited. 

It  needs  but  little  knowledge  of  law  to  reach  the  conclusion 
that  if  the  president  of  a  bank,  occupying  a  quasi  Mucmry  re- 
lation to  his  general  customers,  by  deceit  induces  one  of  them 
to  buy  from  him  shares  at  double  their  value,  and  retains 
them  himself  as  security  for  the  portion  of  the  price  unpaid, 
that  customer  may,  by  an  action  on  the  case,  if  not  for  money 
had  and  received,  have  the  portion  paid  refunded;  and  in 
effect  that  is  what  has  been  done  in  this  case  on  the  notice. 

Whether  the  deceit  was  perpetrated,  was  a  question  for  the 
jury.  The  evidence  is  such  that  a  court  has  no  authority  to 
declare  it  insufficient;  the  appellant  has  had  a  fair  ti'ial,*  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 
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Calumet  Paper  Company 

V. 

Knight  &  Leonard  Company. 

BepUvin— Justification  of  Sheriff  under  Execution — When  Judgment 
Must  Be  Shown — Chattel  Mortgages — Practice, 

1.  Where  no  plea  of  nultiel  corporation  has  been  filod,  it  is  not  neces- 
gary  for  a  plaintiff  corporation  to  make  proof  of  its  existence. 

2.  It  is  not  necessary  for  plaintiff,  in  an  action  based  on  a  chattel  mort- 
gage, to  prove  that,  at  the  aoknowledfsfment  of  the  mortgage,  the  justice 
nude  the  entry  in  his  docket  required  by  the. statute. 

3.  It  was  discretionary  with  the  court  in  the  case  presented  to  refu5?e,  at 
the  close  of  the  plaintiff's  case,  to  allow  the  defendant  to  file  a  plea  of 
justification. 

4.  Where  a  sheriff,  bein^  the  defendant  in  an  action  of  replevin,  justi- 
fies under  an  execution,  and  desires  to  show  that  the  claim  of  the  plaintiff 
(who  is  not  the  defendant  in  the  execution)  is  fraudulent  as  to  creditors, 
be  must  ^how  a  valid  judt^uient  as  well  as  an  execution  thereon  issued. 

[Opinion  filed  January  14,  1892.] 

Appkal  from  the  Superior  Conrt  of  Cook  County;  the 
Hon.  Elliott  Anthont,  Judge,  presiding. 

In  May,  1889,  the  Charles  J.  Johnson  &  Co.  Company  was 
indebted  to  appellant  to  the  amount  of  about  $1,200,  and  ap- 
pellant waspressing  for  payment.  Johnson  was  also  indebted 
to  other  creditors,  among  them,  appellee,  to  whom  Johnson 
&  Co.  was  owing  $903.39  for  rent  and  press  work.  For 
this  a  ninety-day  note  was  given  to  appellee  on  May  15th. 
About  May  18th  a  levy  was  made  on  the  property  of  Johnson 
&  Co.,  in  favor  of  Marder,  Luse  &  Co.,  to  the  amount  of 
$400,  which  amount  apj^ellee  paid  and  took  from  Johnson  & 
Co.  a  sixty-day  note  for  $400,  dated  May  18th.  Upon  the 
same  day.  May  18th,  Johnson  &  Co.  gave  appellee  a  note  for 
$2,500  due  two  years  after  date,  and  a  chattel  mortgage  on  its 
printing  office  to  secure  the  same.  On  May  22d  an  execution 
for  over  $1,200,  in  favor  of  appellant  and  against  Johnson  & 
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Co.,  was  levied  on  the  goods  in  the  printing  office  of  Johnson 
&  Co.,  being  the  same  chattels  described  in  the  mortgage  by 
it  given  to  appellee.  ,  Thereupon  appellee  brought  an  action 
of  replevin  against  the  sheriff  and  appellant. 

Upon  the  trial  appellee  introduced  no  evidence  except  the 
execution  issued  upon  its  judgment,  and  the  return  of  the 
fiheriff  showing  the  levy  he  made  on  the  property  of  Johnson 
&  Co.  by  virtue  thereof,  and  that  on  June  Ist  the  coroner  of 
Cook  county,  by  virtue  of  a  writ  of  replevin,  took  the  prop- 
erty so  levied  upon  away  from  him,  the  sheriff.  Appellee, 
at  the  same  time,  asked  leave  to  file  a  special  plea  of  justification 
by  the  sheriff,  under  the  said  judgment  and  execution  in  favor 
of  appellee,  which  pica  of  justification  the  court  refused  to 
allow  appellee  to  file,  it  not  having  been  offered  until  after  the 
plaintiff  had  closed  its  case. 

There  was  a  finding  and  judgment  for  the  plaintiff,  from 
which  the  defendant,  the  Calumet  Paper  Company,  appealed. 

Messrs.  E.  F.  Eunyan  and  Samuel  S.  Parks,  for  appellant. 

Messrs-  Gurley  &  Wood,  for  appellee. 

Waterman,  P.  J.  No  plea  of  nul  tiel  corporation  having 
been  filed,  it  was  not  necessary  that  the  plaintiff  below  make 
proof  of  its  corporate  existence..  Nor  was  it  necessary  that 
the  plaintiff  should  show  that  at  the  acknowledgment  of  the 
mortgnge,  the  justice  made  the  entry  in  his  docket,  which,  by 
the  statute,  it  was  his  duty  to  make.  Ilarlow  v.  Berger,  30 
III.  425. 

It  was  clearly  proven  that  at  the  time  of  the  making  of  the 
mortgage  Johnson  &  Co.  were  already  indebted  to  appellee  to  an 
amount  exceeding  $1,300.  The  Johnson  &  Co.  Company  was 
also  liable  to  appellee  for  rent  that  would  accrue  upon  a  lease  that 
had  then  a  considerable  time  to  run,  and  was  likely  to  become 
further  indebted  to  appellee  for  a  lot  of  press  work  appellee 
had  just  started  to  do  for  Johnson.  &  Co.  The  consideration 
for  the  mortgage  and  that  it  was  executed  to  secure  a  largo 
amount   of  boiia  file  indebtedness,    was   fully    established. 
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There  was  no  error  in  the  court's  exercising  its  discretion  as  it 
did  in  ref usino^  to  allow  the  defendants  to  file,  at  the  conclu- 
sion of  the  plaintiff's  case,  a  plea  of  justification.  Appellants 
plea,  if  tiled,  would  not  have  been  sustained  by  the  evidence; 
appellant  did  not  offer  to  show  any  judgment  upon  which  the 
execution  under  which  the  sheriff  sought  to  justify,  was  issued, 
or  offer  any  tiling  save  tlie  mere  writ  and  return  thereon. 

Where  a  sheriff,  being  tlie  defendant  in  an  action  of  replevin, 
justifies  under  an  execution,  and  desires  to  show  that  the  claim 
of  the  plaintiff  is  fraudulent  as  to  creditors,  he  must  show  a 
valid  judgment  as  well  as  an  execution  thereon  issued.  This 
is  not  the  case  where  the  plaintiff  in  the  action  of  replevin  is 
the  defendant  in  the  execution  upon  which  the  sheriff  acted 
and  under  which  he  seeks  to  justify.  In  such  case,  the  exe- 
cution itself  is  a  sufficient  justification  for  a  seizure  of  tlie 
goods  of  the  defendant  in  the  execution  (plaintiff  in  the  action 
of  replevin)  where  the  seizure  is  only  of  such  goods  as  are,  by 
law,  liable  to  be  taken  upon  execution.  Dayton  v.  Fry,  29 
111  52G;  Johnson  v.  HoUoway,  82  111.  334;  Jackson  v.  Hob- 
son,  4  Scam.  411;  Hartman  v.  Cochrane,  2  111.  App.  592; 
Sandford  Mfg.  Co.  v.  Wiggin,  14  N.  H.  441 ;  Ambler  v.  Tra- 
ver,  2  111.  App.  614. 

The  judgment  of  the  Superior  Court  is  aflfirmed. 

Judgineni  affinnecL 


E.  R.  Walker 

V. 

Abraham  Bernstein. 

RepJerin — Evidence — Tdenfify  of  Goods — Value  of  Expert  Testimony-^ 
In 8t ruction 8 — Immateria I  Error . 

It  was  not  error  in  the  case  presented  for  tbe  court  to  allow  certain  wit- 
ne^ises,  who  were  shown  to  have  had  experience  in  dealing  in  second-hand 
furniture,  to  give  an  opinion  as  to  the  Talue  of  such  goods  without  having 
seen  them,  upon  tbe  assumption  that  they  had  been  truly  described  as  to 
(heir  gi*neral  condition  and  appearance  by  other  witnesses.  The  objection 
to  such  testimony  goes  to  its  weight  and  not  to  its  competence. 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Thkodokb  Bebntano,  Judge,  presiding. 

Mr.  John  C.  Scovel,  for  appellant. 
Messrs.  Blum  &  Blum,  for  appellea 

MoRAN,  J.  Tills  was  an  action  of  replevin,  with  a  count  in 
trover  for  value  of  goods  not  recovered  on  the  ti'ial.  The 
evidence  tended  to  show  that  appellant  took  the  goods  that 
appellee  had  sold  to  one  Lizzie  Williams,  and  on  which  he 
held  a  mortgage  for  the  purchase  money.  Appellant  claimed 
and  introduced  evidence  tending  to  show  that  the  goods  he 
took  were  not  those  sold  by  api^elloe,  but  were  goods  which 
were  mortgaged  to  appellant  by  mortgages  made  before  the 
sale  of  any  goods  from  appellee  to  said  Lizzie  Willianjs.  Tlio 
question  as  to  the  identity  of  the  goods  was  loft  to  the  jury 
under  proper  insti-uctions  and  their  verdict  settled  that  issue. 

It  is  contended  that  the  verdict  is  excessive.  There  was 
very  conflicting  evidence  as  to  the  value  of  the  goods  when 
taken,  and  it  was  a  question  for  the  jury  to  determine  from 
the  evidence  as  best  they  could  what  the  value  of  the  goods 
was. 

It  is  contended  that  the  court  admitted  improjier  evidence 
on  the  question  of  value.  The  court  allowed  certain  wit- 
nesses who  were  shown  to  have  experience  in  dealing  in 
second-hand  furniture  and  household  goods  to  give  an  opinion 
as  to  the  vaUie  of  the  goods  without  having  seen  them,  upon 
the  assumption  that  they  were  truly  described  as  to  their  gen- 
eral condition  and  appearance  by  others  of  appellee's  wit- 
nes.ses.  This  was  competent.  Of  course,  such  evidence  may 
not  be  as  satisfactory  or  convincing  as  to  the  value  as  that  of 
valuers  who  had  seen  the  goods,  but  the  objection  is  to  the 
weight  of  such  evidence  and  not  to  its  competence.  It  is 
quite  usual  to  admit  the  evidence  of  experts  in  values  on  a 
hypothetical  assumption  as  to  the  age,  condition  of  repair,  etc., 
of  the  articles. 
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It  is  very  clear  that  if  the  jury  in  this  case  found  that  the 
description  of  the  furniture  in  question  given  by  appellant'? 
witnesses  was  the  correct  one,  they  could  not  have  allowed  so 
large  a  value  for  it  Tliey  must  have  believed  appellee's  evi- 
dence as  to  the  number  and  quality  of  the  articles,  and  their 
general  condition,  and  rejected  appellant's  description.  This 
tliey  were  at  liberty  to  do,  and  they  were  manifestly  tlie  most 
competent  tribunal  to  decide  which  was  the  correct  estimate 
from  all  tlie  testimony  before  them.  .Wo  are  unable  to  say 
that  the  verdict  as  to  the  value  of  the  goods  is  not  fairly  sup- 
ported by  the  evidence,  and  we  are  clear  that  there  was  no 
error  in  the  admission  of  the  evidence  objected  to. 

The  fifth  instruction  given  for  appellee  is  objected  to 
because  it  told  the  jury  to  take  the  testimony  of  Lizzie  Will- 
iams as  to  the  amount  due  on  the  mortgage  that  appellant 
held  and  under  which  he  claimed  the  goods.  This  instruc- 
tion should  not  have  been  given,  but  the  error  in  giving  did 
not  affect  appellant.  The  contest  was  over  the  identity  of 
the  goods.  Each  party  claimed  that  the  goods  taken  were 
the  goods  covered  by  his  mortgage,  and  neither  claimed  any 
right  in  the  goods  in  fact  covered  by  the  other's  mortgage. 
The  question  was  whether  the  goods  appellant  seized  and  took 
away  were  the  ones  described  and  covered  by  his  mortgage,  and 
not  what  was  due  upon  his  mortgage,  and  so  the  court  told  the 
jury  in  ap])ellant's  first  instruction  that  it  was  not  material  m  the 
case  for  him  to  prove  that  any  sum  was  due  under  his  mortgage, 
*'as  it  is  not  claimed  in  this  case  by  the  plaintiff  that  he  had 
any  lien  upon  the  property  named  in  said  mortgage."  The 
instruction  complained  of,  therefore,  had  no  influence  upon 
the  result,  and  the  error  in  giving  it  does  not  compel  a 
reversal. 

There  is  no  error  in  the  record  available  to  appellant  and 
the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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George  S.  Poppers 
Joseph  H.  Peterson. 

Evidence — Cross-examination — Res  GestsB — Instructions, 

Where  a  witness  had  testified  that  be  sigrned  a  certain  instrument  without 
reading  it,  it  is  proper,  upon  crosR-ezaniination.  to  inquire  as  to  his  previous 
business,  for  the  purpose  of  showing  that  he  was  a  man  of  experience  and 
affairs. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  tbe  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthonf,  Judge,  presiding. 

Mr.  John  P.  Aheens,  for  appellant. 

Mr.  J.  McKenzib  Cleland,  for  appellee. 

Gary,  J.  The  general  character  of  this  case  sufBciently 
appears  in  the  report  of  it  on  a  former  appeal.  33  111.  App. 
38i. 

On  this  trial,  however,  the  appellee  testified  that  folding 
beds  were  taken  as  payment  of  all  indebtedness  from  appellee 
to  appellant,  while  the  appellant  testified  that  he  paid  the  appel- 
lee $500  cash,  and  tookas  his  own  the  folding  beds  and  property 
here  in  controversy,  and  canceled  the  indebtedness  of  the 
appellee.  In  support  of  that  position  the  appellant  put  in 
evidence  a  paper  admitted  to  be  signed  by  the  appellee  as  fol- 
lows : 

"Kesidence,  192  Honore  street,  Chicago,  Agt.  5th,  1886. 
Rec.  of  Geo.  S.  Poppers  one  thousand  ($1,000)  dollars  for 
thirty-one  (31)  Peterson  beds,  finished  and  not  finished  ;  and 
two  dim.  ring  and  1  gold  watch  and  chain  and  1  dim.  collar 
button. 

Jos.  H.  Pkterson. 
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The  appellee  testified  that  he  signed  that  paper  without 
looking  at  it  The  original  is  in  the  bill  of  exceptions  broiigLt 
here.  The  handwriting  is  bad,  but  the  words  and  figures 
"one  thousand  ($1,000)  dollars"  constitute  one  line  in  bold, 
plain  characters. 

On  cross-examination  of  the  appellee  he  was  asked  as  to  his 
former  business,  and  the  court  said :  "It  don't  niake  any  dif- 
ference what  he  has  been  in;"  to  which  counsel  replied :  "  He 
claims  here  that  he  signed  a  paper  which  he  did  not  read.  I 
want  to  show  that  he  is  a  man  of  affairs — a  man  of  experience." 
To  the  refusal  of  the  court  to  permit  the  cross-examination, 
the  appellant  excepted. 

The  appellee  testified  that  O'Hara  returned  to  him  a  bill 
of  sale  which  the  appellee  had  made  to  O'Hara  of  the  prop- 
erty, and  that  the  appellee  delivered  it  to  his  wife,  who  is  a 
sister  to  O'Hara.  The  court  refused  to  permit  the  questions: 
"  Was  that  by  direction  of  O'Hara?"  and,  "  What  did  you  say 
to  her  when  you  gave  it  to  her  ?"  And  the  apjiellant  excepted. 
These  exce])tions  are  well  taken.  The  probability  that  a  wit- 
ness would  sign,  without  looking  at  a  paper,  was  a  question 
for  the  jury.  It  might  well  be  argued  to  a  jury,  that  a  man 
of  business  experience  had  not  so  signed  a  paper,  of  which  a 
prominent  line  presented  to  the  eye  a  sum  of  money  which, 
in  the  version  of  the  witness,  had  no  place  in  the  transaction. 
The  extent  of  his  business  experience  was  therefore  a  circum- 
stance material  to  be  known,  in  judging  of  his  credibility.  As 
to  the  last  two  questions,  the  appellee  had  testified  in  effect 
that  O'Hara  had  surrendered  the  bill  of  sale  for  the  pui-pose 
of  revesting  the  property,  but  without  being  paid.  It  was  not 
canceled,  but  put  in  the  custody  of  the  sister  of  O'Hara,  the 
wife  of  appellee.  If  all  that  O'Hara  and  appellee  said,  through 
which,  and  acts  done  under  what  was  so  said,  that  custody 
began,  had  come  into  the  case,  it  might  have  appeared  that 
O'Hara  did  not  intend  to  revest  the  property  in  the  appellee. 
The  first  reason  given  in  Phares  v.  Barber,  61  111.  271,  for 
holding  such  an  exception  well  taken  is  applicable  here. 

The  instructions  are  not  suflSciently  guarded  in  restricting 
the  right  of  recovery  to  a  demand    made  by  the  appellee 
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after  reconvevance  from  O'Hara.  One  instruction  for  the 
appellee  elaborately  explained  to  the  jury  how  the  receipt 
might  be  avoided;  but  in  lieu  of  an  instruction  asked  by  the 
appellant,  that  if  the  appellee  by  tlie  writing  did  knowingly  sell 
the  property  to  tlie  appellant  he  should  be  found  not  guilty, 
the  court  gave  this : 

"  And  if  the  jury  shall  believe  from  all  the  evidence,  that 
said  plaintiff  sold  the  property  mentioned  in  the  writing 
offered  in  evidence  to  the  defendant,  and  that  the  said  prop- 
erty mentioned  was  the  property  of  the  defendant  at  the 
time  of  the  commencement  of  this  suit,  then  the  jury  should 
lind  the  defendant  not  guilty." 

The  appellant  had  testified  that  he  had  sold  the  jewelry; 
whether  before  or  after  the  commencement  of  the  suit  he  did 
not  say.  On  the  merits  it  was  utterly  immaterial  what  he 
had  done  with  it,  and  yet  this  instruction  makes  it  a  condition 
for  a  verdict  in  his  favor  tliat  he  had  retained  it. 

On  the  whole  case 'the  appellant  has  not  had  a  fair  trial  on 
the  law  or  the  evidence,  and  the  judgment  is  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 


Henry  Suesemilch 

V. 

Ida  Suesemilch. 

Divorce — Construction  of  Statute— Practice— Witnesses  to  he  Heard  in 
Open  Court, 

« 

1.  An  open  court  is  a  court  formally  opened  and  eng^agred  in  the  trans- 
action of  judicial  affairs  to  which  all  persons  who  conduct  themselves  in  an 
orderly  manner  are  admitted. 

2.  In  a  proceedinsr  for  divorce,  where  the  defendant  fails  to  appear  and 
the  bill  is  taken  as  confessed,  a  divorce  can  not  be  had  apon  the  testimony  of 
only  one  witness,  examined  in  open  court,  and  the  deposition  of  one  other 
witness. 

[Opinion  filed  January  14,  1892.] 
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Appkal  from  the  Superior  Court  of  Cook  County;  tLe  Hon. 
'KiiiK  IIawes,  Judge,  presiding. 

Mr.  Arnold  Tripp,  for  appellant 

"No  appearance  for  appellee. 

Waterman,  P.  J.  The  only  question  presented  in  thisca^e 
is  whether  in  a  proceeding  for  divorce,  where  the  defendapt 
fails  to  appear  and  the  bill  is  taken  as  confessed,  a  divorce  can 
be  had  upon  the  testimony  of  only  one  witness,  examined  in 
open  court,  and  the  deposition  of  one  other  witness. 

The  statute  of  this  State  provides  that  "  if  the  bill  is  taken 
as  confessed,  the  court  shall  proceed  to  hear  the  cause  by  ex- 
amination of  witnesses  in  open  court."  Prior  to  the  revision 
of  the  act  concerning  divorces  made  in  1874,  the  statute  was, 
"  If  the  bill  or  petition  shall  be  taken  for  confessed,  the  court 
may  proceed  to  a  hearing  of  the  cause,  by  examination  of  wit- 
nesses in  open  court."  It  is  to  be  presumed  that  the  legis- 
ture,  in  thus  making  imperative  what  was  before  merely 
permissive,  intended  to  establish  a  new  rule  of  practice.  In 
England,  under  the  old  chancery  system  the  chancellor  never 
heard  oral  testimony;  no  witnesses  were  examined  in  open 
court,  but  his  judicial  action  was  entirely  based  upon  the  dep- 
ositions of  witnesses  reduced  to  writing.  Weeks  on  Deposi- 
tions, Sec.  37. 

The  statute  of  this  State  as  it  existed  prior  to  1874,  per- 
mitted, in  default  divorce  cases,  the  oral  examination  of  wit- 
nesses in  open  court.  In  1874  this  permission  was  made  a 
requirement  to  the  extent  of  requiring  that  at  least  more  than 
one  witness  should  be  so  examined.  Not  only  in  common 
parlance  but  by  text  writers  and  courts  is  there  a  recognized 
distiijiction  between  the  methods  made  use  of  for  the  exami- 
nation of  witnesses.  Witnesses  are  examined  before  examiners, 
before  the  master,  de  heiie  esse,  in  open  court.  Black's  Law 
Dictionary,  title,  Examination;  Bouvier's  Law  Dictionary, 
title,  Examination.  An  open  court  is  a  court  formally  opened 
and  engaged  in  the  transaction  of  judicial  affairs,  to  which  all 
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Robb  V.  Anderson. 

persons  who  conduct  themselves  in  an  orderly  manner  are 
admitted.  Hobert  v.  Hobert,  45  Iowa,  501;  Bouvier's  Law 
Dictionary,  title,  Open  Court. 

We  do  not  wish  to  be  understood  as  indicating  that  depo- 
sitions may  not  also  be  received.  In  the  present  Ciise  we 
pass  merely  npon  the  question  pre6eni;ed,  as  stated  in  this 
opinion. 

The  decree  of  the  Superior  Court  dismissing  the  bill  is 

affirmed. 

Decree  affirmed. 


»   » 


John  D.  Robb  and  Eliza  Robb 

V. 

J.  C.  Anderson. 


43  6751 

50  75| 

43  575 

56  181 

55  217 


JuUgmentft  and  Decrees — Judgment  of  Another  State  —  Limitations — 
Revival  of  Judgment  upon  Writ  of  Sci.  Fd.—Return  o/'NihiL 

1 .  Five  years  is  the  period  of  limitation  in  this  State  to  an  action  on  the 
judgment  of  another  State. 

2.  Judgments  by  default  on  returns  of  nihil  upon  writs  of  set.  fa.^  to 
revive  judprments  against  defendants  who  had  ceased  to  reside  in  the  States 
where  such  judgments  were  entered,  will  not  support  actions  against  such 
defendants  in  another  State. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiKK  Hawes,  Judge,  presiding. 

Messrs.  Ckatty  Bros.  &  Aschceaft,  for  appellants. 

Messrs.  C.  C.  BoNNEr  and  Lyman  M.  Paine,  for  appellee. 


Gary,  J.  This  case  was  submitted  to  us  for  decision  at  the 
October  term,  1890,  but  the  determination  of  it  has  been 
deferred,  awaiting  the  reconsideration  by  the  Supreme  Court 
of  the  question  whether  five  years  is  the  period  of  limitation 
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upon  the  judgment  of  another  State.  That  question. lias  now 
been  again  decided  in  the  affirmative  in  Ambler  v.  Whipple, 
28  N.  E.  841,  on  appeal  from  this  court.  It  is  reported  here 
in  37  111.  App.  22. 

On  the  7th  of  December,  1875,  the  appellants  recovered 
against  the  appellee  %  judgment  in  the  Court  of  Common 
Pleas  in  Allegheny  County,  Pennsylvania,  for  the  sum  of 
82,212,93.  It  is  only  by  comity  that  tlie  record  produced  can 
be  said  to  be  the  record  of  judgment.  The  operative  words 
are,  "  Dec  7th,  1885,  judgment  agiiinst  defendant  in  default 
sec.  reg.  for  twenty-two  hundred  and  twelve  and  ninety-three 
one-hundredths  dollars  ($2,212.93)." 

Such  a  record  of  a  coftrt  in  this  State  would  hardly  pass  as 
a  judgment.  Martin  v.  Earnhardt,  39  111.  9;^Faulk  v.  Kellums, 
54  Ili.  188. 

The  appellee  came  to  this  State  in  1877,  and  has  from  that 
time  continued  to  reside  here.  On  the  19th  of  May,  1885, 
after  returns  of  ni/iil  on  three  writs  of  scire  facias^  another 
entry  on  the  record  of  the  Court  of  Common  Pleas  is:  "Judg- 
ment against  defendant  in  default  sec,  reg.  for  three  thousand 
one  hundred  and  sixty-five  and  thirty-five  one  hundredths 
dollars  (?3,165.35)." 

It  apjiears  to  bo  at  least  the  occasional  practice  in  Penn- 
sylvania, to  enter  upon  a  set,  fa.  to  revive  a  judgment,  what  is 
there  called  a  judgment  qxiod  recuperet,  instead  of  that  tlie 
plaintiff  have  execution,  as  in  other  jurisdictions.  Yates'  PI. 
C46;  2  Harris,  Ent.  361. 

It  is  not  necessary  to  state  the  pleadings  at  length.  The 
plea  of  five  years  limitation  is  a  bar  to  the  judgment  of  1875, 
and  the  judgment  of  1885  has  no  effect  out  of  the  State  of 
Pennsvlvania. 

To  the  latter  point  in  principle,  "Warren  v.  McCarthy,  25  111. 
S3,  applies,  and  the  identical  question  has  been  decided  in. 
Hepler  v.  Davis,  49  N.  W.  (Xeb.)  458,  and  in  Weaver  v.  Boggs, 
38  Md.  255,  the  latter  of  which  cases  is  cited  as  authority  in 
Grover  v.  Eadcliffe,  137  U.  S.  287.  Without  searching  for 
other  authority,  the  decisions  of  the  Supremo  Courts  of 
Maryland  and  Kebraska,  that  judgments  by  default  on  returns 
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of  nihilj  upon  writs  of  sci.fa,  to  revive  judgments  against  de- 
fendants who  had  ceased  to  reside  in  the  States  where  such 
judgments  were  entered,  would  not  support  actions  against 
such  defendants  in  another  State,  and  the  approval  of  that 
doctrine  bj  the  Supreme  Court  of  the  United  SUites  warrants 
us  in  adopting  it,  and  affirming  the  judgment  of  the  Superior  ' 
Court  which  followed  it. 

Judgment  ajjirmed* 


Matthew  Small 

V. 

Francis  E.  Roberts. 

Contract — Sale — Bailment — Instructions,  * 

1.  The  question  of  whether  the  treatment  of  a  horse  in  the  hands  of  a 
priven  person  was  such  as  a  careful,  prudent  man  would  exercise  in  the  care 
of  his  own  horse  is  a  question  of  fact  for  the  jury  in  a  given  ca^e. 

2.  Objection  to  an  instruction  on  the  crround  that  it  contained  an  assamp- 
tion  of  a  disputed  fact,  held  to  have  been  cured  by  a  previous  paragraph  of 
the  instructions  in  the  case  presented. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior* Court  of  Cook  County;  the  Hon. 
Theodore  Beentano,  Judge,  presiding. 

Messrs.  Haneoy  &  Merrick,  for  appellant 

Mr.  T.  H.  Hood,  for  appellee. 

MoRAN,  J.  This  action  was  brought  to  recover  for  a  horse 
alleged  to  have  been  sold  by  appellant  to  appellee.  Appellee's 
defense  was  that  he  did  not  buy  the  horse  but  took  him  on 
trial,  to  be  purchased  if  found  to  be  satisfactory,  and  that 
while  tryin  g  him  and  using  him  with  proper  care  and  pru- 
dence the  horse  suddenly  died.     The  jury,  under  instructions 

Yoi.  XUII  37 


578  Appellate  Courts  of  Illinois. 

Voi.  43.  J  Small  v.  Roberts. 

that  stated  the  principles  of  law  applicable  to  the  case  fully 
and  correctlj,  found  a  verdict  for  the  defendant  There  was 
a  flat  contradiction  between  the  witnesses  on  the  question  of 
whether  the  horse  was  sold  absolutely  or  delivered  on  trial, 
land  a  verdict  either  way  on  that  issue  could  not  be  disturbed 
in  this  court  upon  the  evidence  in  the  record.  On  the  que^^- 
tion  of  the  treatment  of  the  horse  by  appellee,  there  was  no  con- 
flict, and  it  was  for  the  jury  to  say  whether  the  manner  of  bis 
treatment  as  detailed  was  such  as  a  carefnl  and  prudent  man 
would  exercise  in  the  care  of  his  own  horse.  Complaint  is 
made  of  the  last  instruction  for  the  defendant  given  to  the 
jury  by  the  court  on  the  ground  that  it  assumes  that  the  horse 
was  given  to  the  defendant  for  trial.  The  last  ])aragraph  of 
the  instruction  for  the  defendant  if  read  by  itself  is  liable  to 
appellant's  criticism.  But  if  read  with  the  paragraph  which 
immediately  precedes  it,  the  objection  is  cured.  The  whole 
instruction  is  as  follows: 

"  If  the  jury  believe  from  the  evidence  in  this  case  that  the 
plaintiff,  Small,  gave  the  defendant,  Roberts,  an  option  to 
])urGhase  the  horse  in  question  if  he  liked  it,  and  if  j^ou  fur- 
ther believe  from  tlie  evidence  that  the  defendant,  Roberts, 
received  such  horse  from  said  Small  for  the  purpose  of  mak- 
ing such  trial,  then  such  transaction  constituted  a  bailment  and 
not  a  sale,  and  so  imposed  on  tlie  defendant,  Roberts,  only  the 
duty  of  ordinary  care  in  keeping  and  returning  the  horse. 
.  "The  court  furtlier  instructs  the  jury,  that  if  they  believe 
from  the  evidence  that  the  defendant,  Roberts,  and  his  agent 
or  agents,  exercised  ordinary  care  in  the  use  of  such  liorse 
while  on  such  trial  (ordinary  care  meaning  such  care  as  an 
ordinarily  ])rudent  man  would  give  to  his  own  liorse  under 
such  circumstances)  and  if  the  death  of  the  horse  resulted, 
then  the  defendant,  Roberts,  is  not  liable  for  the  value  of  the 
liorse  while  in  his  control  for  the  purpose  ^f  making  bucIi 
trial." 

It  is  very  clear  that  both  paragraphs  constitute  but  one 
instruction.  The  omission  of  the  conjunction  "and"  between 
the  two  gives  rise  to  a  trifling  ambiguity  which  dieai)pears 
when  the  words  are  all  considered. 
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In  our  opinion  there  is  in  fact  no  assumption  in  the  instruc- 
tion, and  no  tendency  to  mislead,  and  in  view  of  all  the 
instructions  given  to  the  jury  we  are  satisfied  there  was  no 
error  made. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Ezra  J.  Travis 

V. 

John  Pierson. 


Streets  and  Alleys — Collision  \n  Street — Measure  (^Damages — Evidence, 

1.  In  cases  of  collision  in  a  street  the  innocent  party  is  entitled  to  recover 
from  the  wrong-doer  what  it  is  reasonably  necessary  for  him  to  pay,  and  he 
does  pay,  in  order  to  repair  the  damage  done,  and  also  a  reasonable  sum  for 
the  loss  of  the  nse  of  his  carriage  while  he  is  necessarily  deprived  thereof. 

2.  What  one  has  actually  paid  for  repairs  is,  in  the  absence  of  anything 
to  indicate  bad  faith,  admissible  in  evidence  to  show  what  the  reasonable 
cost  of  such  repairs  is* 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  CouiH;  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Nelson  Monroe,  for  appellant 

Messrs.  E.  F.  Allen  and  Hampden  Kelsey,  for  appellee. 

Waterman,  P.  J.  This  ease  arose  out  of  a  collision  between 
two  vehicles  on  a  street  in  the  city  of  Chicago.  We  see  no 
suiEcient  reason  for  interfering  with  the  conclusion  of  the 
court  below  as  to  who  was  to  blame  for  the  collision. 

In  cases  of  collision  the  innocent  party  is  entitled  to  recover 
from  the  wrong-doer  what  it  is  reasonably  necessary  for  him 
to  pay,  and  he  does  pay,  in  order  to  repair  the  damage  done, 
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and  also  a  reasonable  sum  for  tlie  loss  of  the  use  of  his  car- 
riaoje  while  he  is  necessarily^  deprived  of  its  use.  Heard  v. 
Holinan,  115  E.  C.  Law,  1-9;  The  Atlas,  3  Otto,  302;  The 
United  States,  3  Wallace,  310;  Jolly  v.  Terre  Haute  Bridn^e 
Co.,  6  McLean,  238;  Williarason  et  al.  v.  Barrett  et  al,  13 
Howard  (U.  S.),  101. 

In  ordinary  business  transactions,  nothing  appearing  to  east 
suspicion  on  the  fairness  thereof,  good  faith  is  presumed,  and 
evidence  of  what  one  has  actually  paid  for  necessary  repairs  is 
admissible  to  show  what  the  reasonable  cost  oi  such  repairs  is. 
Atchison  v.  Steamboat,  14  Mo.  63-69;  Hildreth  v.  Fitts,  53 
Vt.  684-690.  , 

The  judgment  of  the  Superior  Court  is  affirmed. 

Judgment  affirmed. 
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V. 

Christena  Sass. 

Heal  Froperfff — Streets  and  Alley s^Ohstrnct ion  of  Alley — Rights  and 
Obligations  of  Parties  Holding  under  Same  Subdivision. 

One  of  the  legal  consequences,  where  two  or  more  parties  hold  land  under 
the  same  subdivision,  is  that  neither  party  can  obstruct  the  other  in  the  use 
of  any  alley  in  the  subdivision  if.  to  that  other,  such  use,  in  connection  with 
hia  lots,  be  highly  convenient  and  beneficial. 

[Opinion  filed  January  14:,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Mr.  H.  S.  Meoartnet,  for  appellants. 

Mr.  James  Maher,  for  appellee. 

Gary,  J.     By  this  record  it  appears  that  the  widow  and 
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heirs  of  Richard  J.  Hamilton,  one  of  the  prominent  early  citi- 
zens of  Chicago,  being  seized  in  fee  of  property  fronting  south 
on  West  Monroe  street  in  Chicago,  made  a  subdivision  thereof 
in  1862,  by  which  lots  numbering  9  to  12  inclusive,  counting 
westward,  were  laid  out  fronting  on  Monroe  street,  with  an 
alley  twenty  feet  wide  bounding  the  north  end  of  them,  and 
on  the  west  side  of  lot  12  an  alley  seven  and  one-half  feet 
wide  from  the  twenty-foot  alley  to  the  street.  The  appellee 
deraigns  title  from  the  Hamilton  seizin  to  lots  9  and  10,  and 
the  bill  alleges  and  the  answer  admits  that  the  appellant  owns 
lots  11  and  12,  but  his  title  is  not  deraigned  by  allegations  or 
proofs.  However,  as  the  seizin  in  1862  of  the  whole  subdi- 
vision is  shown,  his  title  is  presumptively  from  that  source, 
and  thus  both  parties  claim  from  a  common  source,  and  both 
are  bound  by  the  legal  consequences  that  result  from  holding 
under  the  same  subdivision.  One  of  those  consequences  is 
that  neither  of  them  may  obstruct  the  other  in  the  use 
of  any  alley  of  the  subdivision,  if  to  that  other  such  use  in 
connection  with  his  or  her  lots  be  **  highly  convenient  and 
beneficial."  So  many  cases  on  the  subject  are  collected  by  the 
court  and  counsel  in  the  case  quoted  from  that  we  will  cite 
only  that— Cihak  v.  Klekr,  117  111.  643. 

The  appellant  commenced  to  build  on  lot  12,  projecting  a 
bay  window  over  the  alley  on  the  west  side  of  his  lot.  The 
appellee  filed  the  bill  in  this  case  and  obtained  an  interlocu- 
tory injunction  which  stopped  that.  Her  bill  prayed  that  on 
a  final  hearing  the  appellant  might  be  compelled  to  remove 
all  obstructions  to  the  free  use  by  the  appellee  of  the  alley. 
Pendente  lite  the  appellant  has  taken  complete  possession  of 
the  south  one  hundred  and  fifty  feet  of  that  narrow  alley  and 
prevents  passage  through  it.  The  final  decree  is  only  enjoin- 
ing the  appellant  from**  in  any  way  obstructing"  the  alley; 
does  not  in  terms  require  him  to  remove  obstructions  already 
placed  there.  The  effect  of  that  decree,  and  whether  it  is  all 
that  the  appellee  ought  to  have,  are  questions  not  before  us; 
no  cross-errors  are  assigned. 

As  a  fact  in  the  case,  the  court  below  has  found,  in  eflFect, 
that  the  use  of  this  alley  is  highly  convenient  and  beneficial 
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to  the  appellee  as  owner  of  lots  9  and  lO^  and  the  evidence 
warrants  the  finding.  That  convenience  and  benefit  to  the 
api^ellee  of  this  exercise  of  her  legal  right  entitle  her  to  a 
decree  protecting  it. 

Decree  affirmed. 


Augustus  L.  Sargent 

V. 

William  8.  McGuire. 

^eal  Property — Contract  for — Sale  of— Execution  of  by  Agent — Verhal 
Authority — Recording  of  Contract — Bill  to  Remove  Cloud. 

In  the  case  presented,  a  contract  for  the  sale  of  real  entate  was  executed 
by  an  agent,  acting  under  parol  authority;  the  vendor  subsequently  refused 
to  complete  the  transaction,  whereupoD  the  contract  was  recorded;  this 
court  holds  that,  under  the  circumstances  of  the  case,  a  bill  to  remove  the 
cloud  from  the  vendor's  title  was  properly  sustained. 

[Opinion  filed  January  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Heney  M.  Shepakd,  Judge,  presiding. 

Messrs.  H.  S.  Meoabtney  and  H.  A.  Ceavener,  for  appel- 
lant. 

Messrs.  King  &  Gross,  for  appellee. 

Waterman,  P.  J.  One  Warren  F.  Pitney,  a  real  estate 
agent,  obtained  permission  from  appellee  to  sell  certain  real 
estate  belonging  to  appellee  for  $55  per  foot  net.  Thereupon 
Pitney  made,  in  the  name  of  appellee,  a  written  contract  with 
a|}pellant  for  the  sale  of  such  real  jn'operty  to  him,  appellant, 
and  received  from  appellant  ?100.  Pitney  afterward  showed 
the  contract  to  appellee,  and  handed  to  him  $50;  he  also  gave 
to  him  a  copy  of  the  contract.     The  contract  was  signed  by 
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Pitney  as  agent.  Appellee  refused  to  sign  any  receipt  for  the 
money,  or  to  sign  or  authorize  any  one  to  sign  a  contract;  he 
also  refused  to  agree  to  pay  any  commissions,  and  Pitney  said 
that  appellant  would  pay  the  commissions  if  he,  appellee, 
would  take  $55  a  foot.  An  abstract  of  title  was  furnished  hy 
appellee.  The  time  limited  in  the  written  paper,  signed  by 
Pitney,  for  closing  the  matter  up,  was  fifteen  days.  Seventeen 
days  after  the  paper  was  given,  appellant  tendered  to  appellee 
$1,006  aud  a  note  and  mortgage  for  deferred  payments,  at 
the  same  time  demanding  a  deed.  Appellee  refused  to  go  on 
with  the  transaction.  Appellant  then  placed  the  paper  signed 
by  Pitney  on  record;  whereupon  appellee  filed  a  bill  to  remove 
the  clond  thus  cast  upon  his  title.  Before  filing  his  bill,  appel- 
lee ofifei"ed  to  return  the  S50  he.  had  received  and  upon  the 
hearing  renewed  this  offer,  including  therewith  an  offer  to 
pay  the  court  costs  up  to  that  time.  Appellant  declined  these 
offers.  The  court,  by  its  decree,  set  aside  and  removed  the 
cloud  cast  upon  the  title  of  appellee. 

The  contention  of  appellant  is,  that  appellee  having,  as  it  is 
insisted,  violated  his  verbal  promise,  a  court  of  equity  should 
not  afford  him  any  relief;  it  is  also  insisted  that  it  was  error 
to  grant  the  relief  prayed,  except  upon  condition  that  a})pellee  . 
refund  to  appellant  the  $100  received  by  Pitney.  We  see  no 
sufficient  reason  for  interfering  with  the  decree  of  the  Superior 
Court  Pitney,  who  was  really  acting  as  the  agent  of  api)el- 
lant,  to  purchase  this  property,  knew  from  the  beginning  that  ' 
appellee  would  not  bind  himself  in  any  waj';  he  would  merely 
make  a  verbal  arrangement.  lie  offered  to  return  all  the 
money  he  received,  and  we  see  no  reason  why  he  should  pay 
to  appellant  money  which  Pitney  received  and  so  far  as 
appears,  still  has.  The  paper  received  by  appellant,  did  not 
purport  to  be  signed  b}'  appellee,  and  we  do  not  think  appel- 
lant could  have  been  misled  in  this  matter.  The  decree  does 
not  purport  to  discharge  appellee  from  any  obligation  he  may^ 
be  under  in  respect  to  the  money  deposited  by  appellant;  it 
merely  removes  a  cloud  created  by  appellant,  and  which  ought 
never  to  have  existed. 

The  decree  of  the  Superior  Court  is  affirmed. 

Decree  affii^medl 
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I.  Bacharach 

V. 

James  McCurrach  et  al. 

Statute  of  Frauds — Promise  to  Pay  Debts  of  Anothmr. 

The  statute  of  frauds  requires  tha,t  the  promiRe  to  pay  the  debts  of  another 
shall  be  in  writing,  and  the  common  law  requires  such  promise  to  be  based 
upon  a  Bulhcient  coubideration,  else  the  promise  is  not  binding. 

[Opinion  filed  January  14,  1892.] 

Appka^l  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Bakkb,  Judge,  presiding. 

Messrs.  Sears  &  Arnd,  for  appellant. 

Messrs.  Kraus,  Mayer  &  Steimt,  for  appellees. 

Gary,  J.  One  Marx  was  in  business  in  Chicago,  and  in- 
debted to  the  appellant  and  appellees,  and  to  others. 

Marx  delivered  his  stock  of  goods  to  the  appellant  and  left 
Chicago.  The  only  evidence  of  the  value  of  the  stock  is  from 
the  ap])ellant,  who  says  it  was  worth  less  than  the  amount 
Marx  owed  him.  The  appellant  held  also  a  note  made  by , 
Marx  of  §^250,  which  had  been  given  at  the  appellant's  request, 
as  Marx  could  not  pay,  and  which  the  a])pellant  procured  to 
bo  discounted,  but  had  to  take  up.  Marx  went  to  England, 
telling  the  appellant  to  send  the  note  to  him,  and  he  would 
pay  it,  but  never  sent  his  address. 

There  is  testimony  that  the  appellant  promised  the  appel- 
lees that  he  would  pay  them  what  Marx  owed  them,  but  n6ne 
that  there  was  any  such  promise  by  appellant  to  Marx,  or  any 
consideration  for,  or  note  in  writing  of,  such  promise  to 
appellees.     They  sued  him  upon  that  promise  and  recovered. 

It  is  pretty  clear  that  there  was  some  arrangement  between 
the  appellant  and  Marx,  that  when  Marx  paid  \he  note,  appel- 
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lant  was  to  pay  the  debts  Marx  owed,  but  Marx  cever  paid  it, 
so  that  no  money  has  been  received  by  the  appellant  for  the 
use  of  the  appellees. 

One  claim  by  the  appellees  is  that  the  appellant  held  this 
note  in  trust,  and  should  have  enforced  the  collection  of  it 
from  Marx  before  he  left,  and  they  cite  Walden  v.  Karr,  88 
111.  49,  and  Prather  v.  Yineyard,  4  Gilm.  40.  This  case  does 
not  resemble  in  facts,  or  principle  involved,  either  of  those. 
Here  there  was  no  trust,  no  money  received  by  the  appellant 
to  the  use  of  the  appellees,  no  consideration  for  any  promise 
by  him  to  pay  them,  and  no  note  in  writing  of  any  such 
promise.  The  case  illustrates  the  wisdom  which  prompted^ 
the  statute  of  frauds. 

The  appellees  have  no  case  against  the  appellant.  The 
statute  of  frauds  requires  that  the  promise  to  pay  the  debt  of 
another  shall  be  in  writing,  and  the  common  law  requires  that 
promise  to  be  upon  a  sufficient  consideration;  else  the  promise 
is  not  binding.  Eddy  v.  Roberts,  17  111.  505,  to  that  effect, 
has  been  cited  by  the  Supreme  Court,  with  approval,  more 
than  a  dozen  times. 

The  judgment  is  reversed  and  the  cause  remanded. 

Hevei'sed  and  remanded. 


E,  C.  Spinney  43  535 

!  57    210 

V. 

Morris   Barbe. 


Fixtures — When  Mirror  a  Part  of  Realty — Error  in  Favor  0/ Appel- 
lant— Practice. 

1.  Upon  the  case  presented,  this  court  holds  that  the  mirror,  for  remov- 
ing which  damages  were  sought,  was  a  part  of  the  realty. 

2.  Appellant  can  not  complain  here  of  an  error  committed  by  the  lower 
court  in  his  own  favor. 

[Opinion  filed  January  14,  1892.] 
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Appeal  from    the  Superior  Court  of   Cook  County;  the 
Hon.  Theodore  Bkentai^o,  Judge,  presiding. 

Mr.  D.  M.  KiRTON,  for  appellant. 

Mr.  W.  A.  Foster,  for  appellee. 

MoRAN,  J.  Appellee  recovered  a  judgment  against  appel: 
lant  for  $115,  being  the  value,  as  found  by  the  court,  of  a 
certain  console  mirror  which  was  removed  by  appellant,  from 
a  certain  house  purchased  by  appellee  from  appellant.  It  is 
to  be  inferred  from  the  evidence,  and  it  is  assumed  by  both 
parties,  that  the  house  was  deeded  to  appellee  and  paid  for 
before  appellant  removed  the  mirror.  The  evidence  showed 
that  the  mirror  was  firmly  attached  to  the  chimney  breast  by 
a  frame  molding  and  seat  which  was  of  the  same  character 
and  finish  as  the  balance  of  the  woodwork  of  the  parlor,  and 
in  removing  it  a  part  of  the  plaster  was  knocked  off  of  the 
chimney  breast,  and  a  new  base  board  had  to  take  the  place 
of  the  seat  of  the  mirror.  The  chimney  breast  was  not  com- 
plete or  in  keeping  with  the  finish  of  the  rest  of  the  room, 
without  the  mirror.  It,  with  the  frame  molding  and  .seat, 
constituted  a  part  of  the  finish  of  the  room,  as  much  so  as  the 
base  and  bead  molding  on  other  portions  of  the  wall.  Ordi- 
narily a  mirror,  merely  secured  to  the  chimney  wall  so  as  to 
be  safely  held,  would  not  become  a  part  of  the  realty,  but  in 
determining  the  question  whether  such  an  article  is  part  of 
the  realty  or  not,  reference  must  be  had  to  the  manner  and 
extent  of  the  annexation,  as  well  as  to  the  purpose  of  it,  and  if 
from  these  an  intent  to  annex  to  the  freehold  is  manifest,  the 
attached  article  will  be  held  to  be  part  thereof.  As  between 
vendor  and  vendee,  the  intendment  is  strong  as  against  the 
vendor.  Lawson's  Rights  and  Remedies,  Sec.  2900;  McLaugh- 
lin V.  Johnson,  46  111.  163;  Connor  v.  Squiders,  50- Yt.  163. 

Having  been  built  in  as  described,  and  so  attached  to  the 
chimney  front  that  it  could  not  be  removed  without  tearing 
away  a  portion  of  the  plastering  and  removing  the  seat,  which 
latter  had  to  be  replaced  with  a  ne\^  base  board,  we  regard 
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the  intent  to  annex  it  to  the  freehold  as  sufficiently  manifested 
«nd  must  conclude  that  it  passed  hj  the  deed  of  the  land. 

The  court  was  right  in  rendering  judgment  against  appel- 
lant. The  fact  that  the  court  held  as  a  mafter  of  law  that  the 
mirror  was  not  part  of  the  realty,  but  was  personal  property, 
and  then  found  that  it  was  sold  to  appellee  as  personal  prop- 
erty, will  not  avail  appellant.  The  judgment  was  right, 
though  the  judge  erred  in  holding  the  proposition  of  law 
which  appellant  requested  him  to  hold.  The  error  was  in 
appellant's  favor  and  committed  on  his  request,  and  he  can 
not  urge  it  here  to  reverse  a  judgment  against  him  which  the 
facts  and  the  law  both  support. 

Judgment  affii^ned. 


North  Chicago  Street  Railway  Company 
Walter  P.  Thurston,  by  Next  Friend,  etc. 

Street  Railroads — Personal  Injuries — Injured  Party  a  Mere  Licensee 
— Gross  Negligence  Alone  Authorizes  Becorerg, 

A  newsboy  wai  injured  while  clinginer  upon  the  front  platform  of  a  street 
car,  as  the  result  of  the  cardrunning  oH  the  track;  this  court  holds,  in  an 
action  brought  against  the  street  car  company  to  recover  damages  for  the 
injuries  so  received,  that  as  the  evidence  failed  io  show  that  the  street  car 
company  or  its  employes  were  guilty  of  gross  negligence,  the  boy,  who  was 
not  a  passenger  but  a  mere  iicensee,  could  not  recover. 

[Opinion  iBled  February  9,  1892.] 
»» 
Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

The  plaintiff  in  this  case,  appellee,  testified  that  he  wias  a 
newsboy;  that  in  May,  1877,  in  Chicago,  at  South  Water  street, 
he  and  his  companion,  a  fellow  newsboy,  turned  the  corner  of 
Fifth  avenue  and  ran  and  jumped  on  a  car;  that  he,  plaint- 
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iff,  ran  along  the  side  of  the  car,  heard  some  one  whietle 
and  jumped  on  the  front  platform;  that  he  was  about  to 
serve  a  passenger  with  a  paper  when  his  hand  was  caught 
between  the  railing  of  the  car  and  the  standard  of  the  bridge; 
that  he  could  not  tell  liow  long  it  was  after  he  got  onto  the  car 
before  it  struck  the  bridge,  it  was  so  sudden;  that  he  was  liold- 
ing  to  the  railing  with  his  left  hand  and  trying  to  get  a  paper 
from  underneatli  his  arm  with  the  other  hand.  Tiie  car  was 
ten  or  fifteen  feet  from  the  bridge  when  appellee  jumped  on. 
The  car  appears  to  have  run  off  the  track  when  near  the  bridge; 
the  boy  who  drove  the  third  horse,  to  assist  up  the  incline, 
says  that  it  flew  the  track  at  the  place  where  the  plank 
approach  to  the  bridge  begins;  it  moved  about  twenty  to 
twenty-five  feet  after  it  got  off. 

There  was  evidence  that  there  was  at  that  time  a  rule  of 
the  company,  enforced  to  some  extent,  directing  conductors 
not  to  let  newsboys  get  on  the  front  end  of  cars;  and  there 
was  evidence  that  newsboys  were  permitted  to  get  on  and  off 
the  cars  and  that  they  sometimes  got  on  the  front  platform 
and  were  not  ordered  off. 

The  jury  returned  a  verdict  of  $3,000  for  the  plaintiff, 
upon  which  there  was  judgment,  from  which  the  defendant 
appealed. 

Messrs.  Edmukd  Fdrthmann  and  William  B.  Keep,  for  ap- 
pellant. 

Mr.  Alex.  Clark,  for  appellee. 

Waterman,  P.  J.  The  plaintiff  not  having  been  a  passen- 
ger, being  at  the  most  but  a  licensee,  the  obligation  of  appel- 
lant toward  him  rested  not  upon  a  duty  arising  out  of  a  con- 
tract, but  upon  grounds  of  general  humanity  and  respect  for 
the  rights  of  others,  and  required  that  appellant  should  not 
wantonly  or  wilfully  inflict  an  injury  upon  him.  Fleming  v. 
Brooklyn  C.  R  R  Co.,  1  Abb.  N.  S.  433;  affirmed,  74  N. 
r.  618;  Blackmoor,  Adm'x,  v.  Toronto  Street  Ey.,  38  Can.  Q. 
B.  Eep.  172;  I.  C.  R  R  Co.  v.  Godfrey,  71  111.  600;  I.  C.  R 
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E.  Co.  V.  Hetherington,  83  111.  510;  Blanchard  v.  L.  S.  &  M. 
S.  Ry,  Co.N  126  111.  416;  Lake  Shore  &  M.  C.  E.  E.  v.  Blanch- 
ard, 15  111.  App.  582;  Blochv.  Smith,  7  Hiirlst.  &  Nor.  736; 
Parker  v.  Portland  Pub.  Co.,  69  Me.  173;  C.  T^,  &  Q.  E.  E. 
Co.  V.  Mehlsack,  131  111.  61. 

It  seems  to  us  that  the  evidence  in  this  case  fails  to  show 
that  appellant  wantonly  or  wilfully  inflicted  any  injury  upon 
appellee  or  was  guilty  of  gross  negligence.  It  is  not  pre- 
tended that  appellee  was  wilfully  injured.  Was  there  wan- 
tonness, a  reckless  disregard  under  the  circumstances  of  appel- 
lee's right,  a  manifestation  of  indifference  to  his  safety  ?  It 
does  not  appear  that  any  of  appellant's  servant  were  aware 
that  appellee  was  upon  the  front  platform  of  the  car.  The 
driver  of  the  car  was,  as  was  his  duty,  giving  his  attention  to 
his  team.  Quite  a  number  of  teams  were  following  the  car; 
it  was  six  o'clock  in  the  evening,  perhaps  'the  time  when  the 
street  is  most  crowded,  and  the  attention  of  the  driver  is  nec- 
essarily most  absorbed  in  his  endeavor  to  get  his  load  up 
the  incline  that  leads  to  the  bridge  and  to  keep  out  of  the 
way  of  teams  behind  and  reasonably  near  to  the  team  in' front. 
It  is  not  infrequently  the  case,  that  street  cars  run  off  the  track 
and  their  doing  so  is  not  ordinarily  attended  with  danger  to 
any  one;  they  are  usually  pulled  or  lifted  on  again  without 
much  difficulty  and  without  injury  to  anybody.  We  think  the 
evidence  fails  to  show  that  either  the  conductor  or  driver  of 
this  car  acted  recklessly  or  in  wanton  disregard  of  the  safety 
of  appellee  or  any  one  else.  Appellee,  who  was  not  a  passen- 
ger, \vas  the  only  person  injured;  the  step  upon  which  he 
stood  was  not  crowded;  he  took  no  care  for  his  own  safety; 
and  while  it  is  true  that  he  is  to  be  held  bound  to  exercise  only 
such  care  as  is  to  be  expected  from  a  person  of  his  years  and 
experience,  yet  it  can  not  -be  said  that  liis  years  and  experi- 
ence were  such  that  he  might  be  entirely  indifferent  to  his 
own  security. 

The  evidence  in  this  case,  instead  of  showing  either  a  w-an- 
ton  or  wilful  disregard  by  the  servants  of  appellant  of  the 
safety  of  persons  who  might  be  upon  the  car,  shows  rather  a 
misjudgment  under  circumstances  where  the  most  prudent  man 
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might  have  failed  to  realize  or  do  what,  under  the  exigency  of 
the  moment,  was  best;  the  ne^li^ence  of  the  driver  and  con- 
ductor, if  any,  was  not  gross,  and  the  accident  to  appellee  not 
one  for  which,  under  the  evidence  presented  in  this  case,  appel- 
lant can  be  held  to  respond  in  damages. 

The  judgment  of  the  Superior  Court  will  be  reversed  and 
the  cause  remanded* 

Reversed  and  remanded. 


EzEKiEL  P.  Murdock 

V. 

George  Walker,  Administrator,  etc. 

Ma Ipraciiee —  Variance — Ecidenee — Negligence — Concurring  Negligence 
no  Defense, 

L  Proof  of  more  than  is  alleged  in  the  declaration  constitutes  no  Tari- 
ance. 

2.  Where  a  prescription  is,  by  a  lapsus  calami,  improperly  written,  as 
result  of  which  the  person  taking  it  dies,  the  fact  that  the  druggist  who  fills 
the  prescription  may  have  been  negligent,  is  no  defense  to  the  physician 
writing  it  in  an  action  against  him  for  maJ  practice. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
Fkank  Bakee,  Judge,  presiding. 

I^essrs.  Flower,  Smith  &  Musgrave,  for  appellant. 

Proof  of  the  prescription  of  a  mixture  composed  of  four 
ingredients,  one  of  which  may  be  faudannm,  does  not  support 
an  allegation  that  defendant  prescribed  laudanum.  Wright  v. 
C.  &  N.  W.  E,  R,  27  111.  App.  200,  and  cases  there  cited; 
F.  R.  &  A.  E.  Co.  V.  Tompkins,  10  S.  E.  Eep.  356;  T.  W.  & 
W.  Ey.  Co.  V.  Morgan,  72  111.  155.    ' 

Where  a  patient  or  those  in  charge  fail  to  follow  the 
instructions  of  a  physician,  and  injury  results,  the  physician  is 
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not  liable.  Waite  on  Actions  and  Defenses,  Vol.  6,  p.  599, 
Sec.  4;  Note  to  Howard  v.  Conover,  48  Am.  Dec.  484;  McCand- 
lees  V.  McGwa,  26  Pa.  St.  95;  Potter  v.  Warner,  36  Am. 
Reports,  668. 

Where  there  is  intervening  negligence  (as  in  this  case  on 
the  jmrt  of  the  druggist)  such  as  the  defendant  could  not  rea- 
sonably anticipate,  and  the  injury  would  not  have  occurred 
but  for 'such  intervening  negligence,  the  first  person  in  fault  is 
not  liable.  1  Shearman  &  Kedfield  on  Negligence,  Sec.  34, 
and  note  2,  and  cases  cited;  2  Thompson  on  Negligence, 
J 089;  Whittaker,  Smith  on  Negligence,  31,  and  cases  cited  by 
above  text  writers. 

The  custom  upon  which  tlie  appellant  relied  was  admissible 
on  the  question  of  the  intervening  negligence  of  the  druggist. 
Pa.  Co.  V.  Stoelke,  104  111.  201;  Beard  v.  111.  Cent.  E.  E.,  79 
la,  518. 

Messrs.  Luther  Laflin  Mili^  and  John  McQaffey,  for 
appellee. 

Gary,  J.  The  appellant  is  a  physician.  The  appellee  is 
administrator  of  his  own  infant  son,  who  being  ill,  the  appel- 
lant wrote  a  prescription  which,  by  lapsus  calami^  liad  pulv. 
instead  of  camph.  following  oj)ii.  The  result  was  that  the 
baby  took  it  and  died. 

The  suit  is  for  the  damages  sustained  by  the  next  of  kin  in 
consequence  of  that  death.  The  declaration  alleges  a  prescrip- 
tion of  a  ''poisonous  medicine,  to  wit,  the  tincture  of  opium, 
otherwise  known  as  laudanum."  The  whole  prescription  con- 
sibted  of  four  ingredients,  and  as  only  one  of  them  could  be 
translated  "laudanum,"  the  appellant  objected  below,  and  now 
insists  that  there  was  a  variance.  It  is  only,  however,  a  case 
of  proving  more  than  alleged,  which  is  no  variance.  1  Green- 
leaf  on  Evidence,  Sec.  67.  The  prescription  was  headed  ''For 
George  Walker  (baby),"  and  the  appellant  testified  that  he  had 
directed  the  family  to  take  his  prescriptions  to  another  drug 
Btore  than  the  one  where  this  was  filled. 

The  preponderance  of  the  evidence  is  that  the  proper  form 
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of  a  prcscrif)tion  of  laudanum  is  "  Tr,  opii^'^  and  the  addition 
of  ^^ j)ulvP  is  not  used,  though  it  adds  nothing  to  the  mean- 
ing, -while  the  addition  of  "  camy?^  does  change  it.  Then  he 
offered  to  show  a  custom  among  druggists  in  Chicago,  that  on 
a  prescription,  showing  that  it  was  for  a  baby,  such  a  prescrip- 
tion as  this  was,  would  not  be  filled  without  consultation  with 
the  physician.  The  argument  is  that  the  negligence  of  the 
druggist,  which  the  appellant  could  not  anticipate,  was  the 
})roximate  cause  of  the  misfortune,  which  relieves  him  from  lia- 
bility. 13ut  the  authorities  cited — 1  Shearman  <fe  Redfield  on 
Xeg.,  Sec.  34,  2  Thoinp.  on  Neg.,  1080,  do  not  support  that 
]>osition.  At  m:)st,  the  negligence  of  the  druggist  concurred 
with  that  of  the  appellant  in  producing  tlie  result,  which  is 
not  a  defense.  2  Thomp.  on  Neg.,  1088.  Even  the  excep- 
tion there  stated  by  Thompson  is  now  rejected  by  all  author- 
ity which  governs  us.  Chicago  City  Ry.  Co.  v.  Wilcox,  33  111, 
App.  450.  ^N'o  error  was  committed,  therefore,  in  refusing  to 
admit  evidence  of  that  custom.  On  the  whole  case  the  judg- 
ment must  be  aUirmed. 

Judgment  affii^ed. 
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JosiAH  L.  Fatkbanks  et  al, 

V. 

John  V.  Farwell  et  al. 


Haxxah  M.  Remington 

V. 

Same. 


Practice — Saving  Expense  to  Parties. 

In  the  case  presented,  an  order  of  the  Circuit  Court  ib  affirmed  in  order 
that  the  question  involved  may  be  speedily  presented  to  the  Supreme  Court 
for  final  determination. 

[Opinion  filed  February  9,  1892.] 

Appeals  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuRKAY  F.  TuLEY,  Judgc,  presiding. 
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Messrs.  Hutchinson  &  Luff,  for  appellants. 

Messrs.  George  F.  Westover  and  Alex.  Clark,  for  appel- 
lees. 

Waterman,  P.  J.  The  above  entitled  causes  are  appeals 
taken  from  an  order  of  the  Circuit  Court,  denying  motions 
by  the  appellants  and  Samuel  D.  Ward,  made  in  the  case  of 
Samuel  D.  Ward  v.  John  V.  Farwell  et  al.,  that  the  said  appel- 
lants, intervenino^  petitioners,  be  substituted  in  the  place  of 
said  Ward  as  complainants  in  the  bill  by  him  filed.  We  aflSrm 
the  order  of  the  Circuit  Court  with  some  reluctance,  as  we 
do  not  feel  entirely  confident  that  appellants  were  not  enti- 
tled to  be  substituted  as  complainants  as  they  desired;  but  we 
feel,  as  expressed  by  the  Circuit  Court,  that  it  is  better  that 
these  appeals  go  before  tlie  Supreme  Court,  in  order  that 
if  the  judgment  of  the  Circuit  Court  is  correct  it  msiv  be 
aflSrmed  at  once,  and  that  a  great  expense  in  the  way  of  pros- 
ecuting this  bill  under  such  substitution  may  not  be  unneces- 
sarily rfiade,  as  it  would  be  should  the  Supremo  Court  after 
such  prosecution  hold  that  such  substitution  was  improperly 
allowed. 

The  order  of  the  Circuit  Court  is  therefore  aflii-med. 

Order  affiriiied. 


Charles  W.  Rigdon 

V. 

John  W.  Conley, 


Effect  of  Deciifion  on  Former  Appeal— Contract— Deposit  of  Cash — 
Credit  on  Books  a d^ Substitute  for. 

Appellee  contracted  with  appellant  to  deposit  in  his  favor  a  certain  sum 
with  a  firm  named;  this  court  holds  that  the  firm  in  question  having  charged 
appellee  and  credited  appellant  with  the  stated  sum  upon  its  books,  that 
the  contract  had  been  complied  with  by  appellee. 

YoL.  XLIII  38^ 
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[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
IIoN.  Elliott  Antuony,  Jiidfj^e,  presiding. 

Mr.  Thomas  J.  Sctheeland,  for  appellant. 

Mr.  A.  B.  Jenks,  for  appellee. 

Gary,  J.  This  case  was  before  us  at  the  October  term, 
1SS8,  and  is  reported  in  31  111.  App.  630. 

The  question  now  upon  this  record  was  incidentally  involved 
then,  but  was  not  the  point  upon  which  the  case  was  decided. 
The  attention  of  the  court  was  directed  to  tlie  right  of  the 
appellant  under  Sec.  9,  Chap.  51,  R.  S.,as  a  matter  of  practice. 

if,  therefore,  in  the  opinion  rendered  tlien,  there  appeai-s  to 
be  inconsistency  with  the  present  decision,  the  circumstances 
take  the  case  out  of  the  general  rule,  that  the  opinion  of  a 
court  of  review  on  one  appeal  in  the  case,  is  the  law  of  that 
case  on  a  second  appeal. 

The  appellee  sued  the  appellant  upon  an  admitted  liability. 
The  appellant  pleaded  a  set-off  of  ^7,000,  which  lie  testified 
that  the  ap])ellce  agreed  to  f)ay  for  the  appellant  to  the  firm 
of  John  W.  Kumsey  &  Co.,  of  which  the  appellee  was  a 
member.  What  that  firm  was  to  do  with  the  money,  or 
whether  he  would  in  any  way  have  any  further  interest  in  it, 
the  appellant  did  not  say;  nor  was  there  any  testimony  tliat 
he  ever  had  any  communication  with  the  firm  about  it.  The 
appellee  produced  a  paper  signed  by  the  appellant,  but  not  by 
the  appellee,  jmrporting  to  relate  to  the  same  transaction,  in 
which,  as  to  the  $7,000,  the  language  is  that  the  appellee  was 
"to  place  to  the  credit  of  the  '  appellant '  or  liis  assigns,  on 
the  books  of  the  firm  of  John  W.  Rumsey  &  Co.,  of  said 
city  of  Chicago,  the  said  sum  of  seven  thousand  dollars 
(S7,000)  to  be  drawn  by  the  'appellant'  in  one  year  from  the 
date  hereof;  the  said  sum  during  said  time  is  accepted  by  said 
firm  as  cash  margins  on  the  purchase  of  grain  and  provisions 
on  the   Board  of  Trade,  in  said  city  of  Chicago,  on  orders 
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from  the  said  party  of  tlio  first  part,  or  his  assigns."  The 
appellant  denied  that  that  paper  was  the  contract  between  the' 
parties,  and  nobody  as  a  witness,  said  that  it  was.  That  the 
appellant  had  been  credited,  and  the  appellee  charged,  with 
the  snm  on  the  books  of  the  firm  was  undisputed;  but  offers 
by  the  appellant  to  show,  in  effect,  that  neither  the  firm,  nor 
the  appellee,  had  any  such  sum  of  money,  in  actual  cash,  were 
denied  and  exceptions  taken.  The  majority  of  the  court  are 
of  the  opinion  that  the  contract  between  the  parties,  taken 
either  upon  the  testimony  of  the  appellant,  or  the  words  of 
the  papqr,  is  complied  with  when  the  firm  of  John  W,  Rum- 
sey  &  Co.  were  placed  in  such  relation  with  the  appellant 
that  the  firm  must  account  to  him  for  the  money.  There  is 
no  evidence  of  dissent  by  the  other  member  of  the  firm,  and 
without  such  evidence,  he  was  bound  by  the  books  of  the 
firm.  Kitner  v.  Whitlock,  88  111.  513;  O'Brien  v.  Ilanley,  86 
111.  278;  Corbin  v.  McChesney,  26  111.  231.  Mere  bookkeep- 
ing, in  most  commercial  transactions  of  magnitude,  stands  in 
the  place  of  the  actual  handling  of  cash.  Kussell  v.  Haddnck, 
3  Gilm.  233.  Between  principal  and  surety,  if  tlie  surety  by 
arrangement  with  the  creditor,  substitutes  his  individual  credit 
for  the  obligation  for  which  he  is  surety,  it  is  payment 
between  himself  and  his  principal.  Wilkinson  v.  Stewart,  30 
111.  48,  and  cases  there  cited. 

If  this  construction  of  the  contract  be  correct,  all  other 
questions  made  by  the  appellant  are  immaterial,  and  require 
no  consideration. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Valeria  W.  Fisher  et  al,  liSs^ 

V. 

Hetty  H.  K.  Green  et  al. 

Trust  Deeds — Power  of  Sale-^Death  of  Owner  of  Equity  of  Redemp- 
tion— Construction  of  Statute, 
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The  Rtatute  forbiddinpf  a  sale  of  property  to  be  made  under  power  of  sale 
contained  in  a  mortgage  or  trust  deed  where  the  owner  of  the  equity  of 
redemption  of  the  premises  covered  by  the  mortgage  or  deed  had  died  before 
Bucb  sale,  is  not  retroactive  so  as  to  nullify  provisions  of  a  deed  which  were 
legal  at  the  time  the  deed  was  executed  and  delivered. 

[Opinion  filed  February  9,  1S92.]     • 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuKEAY  F.  TuLEY,  Judge,  presiding. 

Mr.  CoNSiDEK  n.  WiLLETP,  for  appellants. 

Messrs.  Bisbee  &  Kern,  for  appellees. 

MoRAN,  J.  In  March,  1S72,  George  W.  Miller,  who  was 
the  owner  of  certain  real  estate  particularly  described  in  appel- 
lants' bill  filed  in  this  case,  executed  a  trust  deed  conveying 
said  real  estate  to  Benjamin  E.  Gallup,  to  secure  the  payment 
of  said  Miller's  note  to  Hetty  K.  Green,  for  the  sum  of  §7,000, 
with  interest  thereon  in  five  years  from  tlie  date  of  said  note. 
In  March,  1873,  one  Charles  C.  Fisher  purchased  the  north 
half  of  said  described  real  estate  from  said  Miller,  subject  to 
one-half  said  incumbrance,  which  said  Fisher  assumed  and 
agreed  to  pay  as  part  of  the  purchase  money.  In  1S74  Fisher 
subdivided  his  portion  of  the  property  into  ninety-fiix  lots,  and 
conveyed  to  one  Snow  twenty-four  of  them.  The  remaining 
seventy-two  lots  he  conveyed  to  said  Miller  by  quit-claim  deed 
in  1870,  and  it  is  alleged  in  the  bill  filed  herein  that  said  con- 
veyance was  in  fact  a  mortgage  to  secure  indebtedness  due 
from  Fisher  to  Miller.  Fisher  died  January,  11,  1878,  leav- 
ing him  surviving  his  widow,  Valeria  W.,  and  the  other  appel- 
lants, his  children  and  only  heirs  at  law. 

July  10,  1S7S,  Mrs.  Green  had  the  trust  deed  securing  the 
notes  to  her  foreclosed  by  a  sale  of  the  property,  by  the  trus- 
tee under  the  power  of  sale  contained  in  the  said  trust  deed, 
after  due  advertisement,  and  after  notice  had  been  given  both 
to  her  and  the  trustee  that  Fisher  was  dead,  and  that  at  his 
death  he  was  the  owner  of  the  equity  of  redemption  in  the 
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property  and  that  appellants  were  his  heirs.  At  the  sale  b}? 
the  trustee  the  property  was  bought  in  for  Mrs.  Green  for 
$3,500. 

The  bill  now  filed  by  appellants  seeks  to  disregard  the  fore- 
closure and  sale  made  by  the  trustee  under  the  power  and  to 
redeem  said  land  from  the  lien  of  said  trust  deed.  Appellants' 
right  to  so  redeem  is  based  upon  the  statute  which  forbids  a 
sale  of  property  to  be  made  by  virtue  of  any  power  of  sale 
contained  in  a  mortgage  or  trust  deed  where  the  owner  of  the 
equity  of  redemption  of  the  premises  covered  by  the  mort- 
gage or  trust  deed  had  died  before  such  sale.  The  statute 
relating  to  sales  under  mortgages  and  trust  deeds  in  force 
when  the  tnist  deed  in  question  in  this  case  was  executed  pro- 
vided that,  "  in  case  of  the  death  of  the  grantor  in  any  mort- 
gage or  trust  deed  given  for  the  security  of  money,  no  sale 
shall  be  made  by  virtue  of  any  power  of  sale  contained  in  such 
mortgage  or  trust  deed,  or  given  in  relation  thereto,  but  the 
same  may  be  foreclosed  in  the  same  manner  as  mortgages  not 
containing  power  of  sale  may  now  be  foreclosed  at  law  or  in 
chancerv." 

In  1874  the  statute  under  which  appellants  claim  the  right 
of  redemption  in  this  case  was  enacted,  and  was  in  force  when 
the  sale  of  this  property  was  made,  July  10,  1878.  Said  stat- 
ute provides:  "In  case  of  the  death  of  the  grantor  in  any 
mortgage  or  trust  deed  in  the  nature  of  a  mortgage,  such 
grantor  being  at  the  time  of  his  decease  the  owner  of  the 
equity  of  redemption  of  the  premises  so  granted,  or  in  case 
of  the  death  of  any  person  holding  the  equity  of  redemption 
of  any  premises  mortgaged  or  conveyed  in  trust  as  a  security 
for  money,  no  sale  shall  be  made  by  virtue  of  any  power  of 
sale  contained  in  such  mortgage  or  trust  deed,  or  given  in 
relation  thereto;  but  the  same  may  be  foreclosed  in  the  same 
manner, "  etc. 

The  question  presented  is  whether  the  said  statute  of  1874 
can  affect  rights  which  were  vested  and  had  taken  effect 
before  such  statute  became  operative  as  law.  Will  such  a 
statute  be  construed  so  as  to  have  a  retroactive  or  retrospect- 
ive effect  to  nullify  provisions  in  a  mortgage  which  were 
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legal  at  the  time  the  mortgage  was  executed  and  delivered, 
and  which,  like  all  other  terms  of  the  instraraent,  arc  to  be 
regarded  as  considerations  operating  between  the  parties  to 
the  transaction  ?  When  this  trust  deed  was  executed  it  p^ave 
the  right  to  the  holder  of  the  notes  which  it  secured  to  fore- 
close the  said  trust  deed  under  the  power  of  sale  contained 
therein,  unless  before  said  sale  the  grantor  in  the  deed  should 
have  died.  If  there  had  been  a  default  which  autliorized  a 
foreclosure  of  the  trust  deed  at  any  time  before  the  passage 
of  the  act  of  1874,  the  right  of  the  then  owner  of  the  equity 
of  redemption,  whoever  he  might  be,  would  have  been  fore- 
closed by  such  sale  provided  the  grantor  in  the.  trust  deed  was 
living  at  the  time  of  sucli  sale. 

The  conditions  under  which  the  sale  could  be  made  at  the 
time  the  trust  deed  was  delivered,  formed  a  part  of  the  obli- 
gation of  the  contract  between  the  mortgagor  and  the  mort- 
gagee. These  conditions  and  obligations  can  not  be  altered 
or  aflFected  by  a  subsequent  statute  without  impairing  the 
obligation  of  the  contract.  A  statute  wliich  in  terms  forbade 
the  foreclosure  of  a  mortgage  under  a  power  of  sale  which 
was  valid  when  the  mortgage  was  executed  and  delivered,  or 
which  created  rights  of  redemption  in  persons  who  had  no 
such  rights  as  against  the  mortgagor  under  the  law  as  it 
existed  when  the  mortgage  was  made,  would  be  void  as  violat- 
ing the  Constitution  of  the  United  States.  This  has  been 
repeatedly  decided  by  the  U.  S.  Supreme  Court  Bronson  v. 
Kiuzie,  1  How.  316;  Howard  v.  Bugbee,  24  How.  461;  Ed- 
wards V.  Kearzey,  96  U.  S.  607.  The  fact  that  the  construc- 
tion contended  for  would  render  the  statute  invalid  is  a  strong 
reason  for  not  giving  it  such  meaning. 

Without  regard  to  that  view,  however,  the  rules  regulating 
the  construction  of  statutes  forbid  giving  them  retroactive 
operation  unless  the  intention  of  the  legislature  that  they  shall 
so  operate  is  manifested  by  clear  and  unequivocal  expressions. 

It  was  said  by  the  Supreme  Courl  of  this  State  as  early  as 
1S2S,  in  Jones'  administrators  v.  Bond,  Breese,  287,  tliat  it  is 
"a  general  rule  that  all  statutes  shall  operate  prospectively 
only,  and  courts  never  give  them  a  retrospective  operation, 
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unless  the  le;2:islaturG  use  such  language  as  to  leave  no  doubt 
that  such  was  their  intention,  and  enlightened  courts  have 
ever  disputed  the  power  of  the  legislature  to  pass  retrospect- 
ive laws  which  take  away  vested  rights."  In  Garrett  v.  Wig- 
gins, 1  Scam.  335,  it  is  said:  "Without  the  clearly  expressed 
intention  of  the  legislature,  courts  will  not  give  to  a  law  a  ret- 
rospective operation,  even  where  they  might  do  so  without  a 
violation  of  the  paramount  law  of  the  constitution." 

The  rule  thus  early  announced  by  the  Supreme  Court  of 
this  State  has  been  frequently  repeated  and  never  de])arted 
from.  Kobinson  v.  Rowan,  2  Scam.  499;  Thompson  v.  Alex- 
ander, 11  111.  54;  Matthias  v.  Cook,  31  111.  83;  In  re  Fuller,  79 
111.  49;  Hatcher  v.  Railway  Co.,  62  111.  477;  Dobbins  v.  First 
Nat.  Bank,  112  111.  553;  Means  v.  Harrison,  114  HI.  248; 
Drainage  District  v.  Benson,  125  111.  490. 

The  statute  under  consideration  can  therefore  operate  only 
on  mortgages  and  trust  deeds  executed  after  it  became  a  law. 
No  language  contained  in  the  act  will  warrant  such  a  construc- 
tion as  would  allow  it  the  effect  contended  for  by  appellants, 
nor  would  such  a  construction  serve  the  purpose  of  justice. 
The  sale  under  the  power  in  the  trust  deed  operated  to  6ut 
off  all  right,  title  and  equity  oi  redemption  which  appellants, 
or  cither  of  them,  had  in  the  land  covered  by  the  mortgage 
at  the  date  of  said  sale,  and  appellants  are  without  standing  to 
maintain  this  bill.  ' 

The  decree  of  the  Circuit  Court  will  therefore  be  affirmed. 

Decree  affirmed. 


Eailway    Passenger    and    Freight  Conductors' 
Mutual  Aid  and  Benefit  Association 

V. 

Ann  E.  Loomis. 

Insurance — Mutual  Benefit  Associations — Action  on  Certificate — Limita^ 
tions — Forfeiture  of  Membership  —  Notice  of  Assessments — Board  qf 
Directors,  Powers  of. 
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1.  Thft  fact  that,  in  an  action  on  a  benefit  certificate,  parol  proof  of  tlie 
death,  inte-^tute,  of  the  member,  and  that  the  plaintiff  was  bis  widow,  is 
necessary,  di>es  not  take  the  case  out  of  the  C4itegory  of  actions  upon  writ- 
ten instruments  the  limitation  of  which  is  ten  years. 

2.  A  provision  of  the  by-laws  of  such  orj^anization,  that  members  neglect- 
ing or  refusing  to  pay  assessments  for  thirty  days  from  date  of  s^ame  cease 
to  be  members,  is  self  executing,  but  the  constitution  and  by-laws  being 
silent  on  the  subject  of  notice,  the  law  requires  it 

3.  Where  the  law  requires  notice  and  the  method  is  not  prescribed,  it 
must  be  personal. 

4.  Under  the  constitution  of  the  appellant  the  beneficiary  of  a  certificate 
issued  by  it  is  not  finally  concluded  by  the  action  of  the  board  of  directors 
ia  refusing  to  allow  h'm  claim. 

[Opinion  filed  February  9,  1892.]  ' 

Appeal  from  the  Cirenit  Court  of  Cook  Couuty;  tlie  lion. 
RiCHAiiD  S.  TuTHiLL,  Judge,  presiding. 

Jtlessrs.  Miller,  Stakr  &  Leman,  for  appellant 

The  plaintiff's  cause  of  action  is  barred  by  tlie  five  years' 
statute  of  limitations.  Revised  Statutes,  Chap.  83;  Plumb 
V.  Campbell,  129  111.  101;  Kanz  v.  Great  Council  Improved 
Order  of  Eed  Men,  13  Mo.  App.  341;  111.  C.  R.  R.  Co.  v. 
Miller,  32  111.  App.  259;  Am.  Ins.  Co.  v.  Arbuckle,  32  111. 
App.  309;  Jerome  v.  Williams,  13  Mich.  526;  Ilulburt  v.  Ath- 
erton,  59  Iowa,  91;  S.  C.  12  N.  W.  Rep.  780;  Marion  v.  Ship- 
ley, 77  Ind.  553;  S.  C.  25  Alb.  L.  J.  128;  Kinsey  v.  Louisa  Co., 
37  la.  438;  Baker  v.  Johnson  Co.,  33  la.  151;  Lamb  v.  With- 
row,  31  la.  164;  Rankin  v.  Schaeffer,  4  Mo.  App.  108. 

Contracts  needing  oral  testimony  to  make  them  out,  are 
unwritten  for  all  purposes.  Bishop  on  Contracts  (enlarged). 
Sec.  164;  Briggs  v.  Central  R.  Co.,  31  Vt.  211;  St  Louie,  etc., 
R.  Co.  V.  Maddox,  18  Kans.  546;  Kalamazoo  Novelty  Mfg. 
Wks.  V.  McAllister,  40  Mich.  84. 

The  same  rule  applies  to  contracts  needing  oral  testimony 
to  make  them  out,  under  the  statute  of  frauds.  Grafton  v. 
Cummings,  99  U.  S.  100;  Dwight  v.  Pomeroy,  17  Mass.  303; 
Lang  v.  Ilenry,  54  N.  H.  57;  Dana  v.  Hancock,  30  Vt  616; 
Wright  V.  Weeks,  25  N.  T.  153;  Browne  on  Statute  of  Frauds, 
itli  Ed.,  Sec  372. 
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•PlaintifE's  decedent  was  not  a  member  of  the  defendant 
association  in  good  standing  at  the  time  of  his  death,  there- 
fore plaintiff  can  not  recover.  Hansen  v.  Knights  of  Honor, 
23  Chi.  L.  N.  25.5;  Karcher  v.  S.  L.  K.  of  H.,  137  Mass.  368; 
Maderia  v.  Merchants'  Soc,  16  Fed.  Rep.  749;  Lantz  v.  Ver- 
mont L.  Ins.  Co.,  21  At.  Rep.  80;  Toe  v.  B.  C.  Howard  M. 
B.  Ass'n,  63  Md.  83;  McDonald  v.  Ross-Lewin,  29  Him,  87; 
Blanchard  v.  Atlantic,  etc.,  Co.,  33  N.  H.  9;  Am.  Soc.  v.  Kil- 
burn,  7  Ky.  L.  Rep.  750;  Rood  v.  R.  P.  Ass'n,  31  Fed.  Rep. 
62;  Supreme  Council  v.  Curd,  111  111.  284. 

Tlie  attempted  reinstatement  by  mailing  money  in  behalf  of 
deceased  after  he  had  received  mortal  injoj'y,  and  which  was 
not  received  by  the  defendant  association  until  after  he  had 
died,  was  ineffectual  to  reinstate  liim.  Brown  v.  Grand  Coun- 
cil, 46  N.  W.  Rep.  (Iowa)  1086;  Lantz  v.  Vermont  Life  Ins. 
Co.,  21  Atl.  Rep.  (Pa.)  80;  Want  v.  Blunt,  12  East,  183;  Ins. 
Co.  V.  Rosenberger,  84  Pa.  St.  373;  Ins.  Co.  v.  Rought,  97  Pa. 
St.  415;  Ilummei's  Appeal,  78  Pa.  St.  320;  Ins.  Co.  v.  Buck- 
ley, 83  Pa.  St.  293;  Ins.  Co.  v.  Cochran,  88  Pa.  St.  230. 

Plaintiff's  decedent  was  ineligible  to  reinstatement  at  the 
time  the  attempt  at  reinstatement  was  made. 

The  decision  of  the  board  of  directors  rejecting  plaintiff^s 
claim  was  final.  Rood  v.  Ry.  Pass,  and  Ft.  Conductors'  M.  A. 
and  B.  Ass'n,  31  Fed.  Rep.  62;  Black  &  Whitesmiths  v.  Van- 
dyke,  2  Wliart.  309;  Toran  v.  Howard  Ass'n,  4  Pa.  St.  519; 
Commonwealth  v.  Pike  Ben.  So.,  8  Watts  &  S.  247;  Hum- 
mel's  Appeal,  78  Pa.  St.  320;  Karcher  v.  Supreme  Lodge, 
137  Mass.  368;  Anacosta  Tribe  v.  Mnrbach,  13  Md.  94; 
Osceola  Tribe  v.  Schmidt,  57  Md.  98;  Griggs  v.  Mass.  Med. 
So.,  Ill  Mass.  185;  Robinson  v.  Yates  City  Lodge,  86  III. 
596;  Fisher  v.  JBoard  of  Trade,  80  111.  85;  People  v.  Board 
of  Trade,  80  III.  134;  Baxter  v.  Board  of  Trade,  83  111.  146; 
Sturges  V.  Board  of  Trade,  86  111.  441;  State  ex  rel.  Paul- 
son V.  Odd  Fellows,  8  Mo.  App.  188;  111.  Masonic  Ass'n  v. 
Baldwin,  86  111.  479;  Chase  v.  Cheney,  58  111.  509. 

The  court  having  so  ruled  and  overruled  the  demurrer  to 
the  plea,  setting  up  the  decision  of  the  directors,  and  the 
plaintiff  having  jeplied  over,  settled  this  question  in  this  case. 
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Williaim  v.  Baker,  67  111.  238;  111.  C.  K.  R.  Co.  v.   Pattei-son, 
G9I11.  G50. 

The  approval  of  the  claim  bj  the  board  of  directors  is,  bj  the 
by-laws,  a  condition  precedent  to  the  existence  of  anj'  liabil- 
ity by  the  defendant.  Defendant's  undertaking  is  to  i)ay  over 
the  proceeds  of  such  assessments  as  the  board  of  directors  may 
order,  *in  ])aymont  of  such  claims  as  the  board  may  aj^prove. 
Plaintiff  does  not  show  performance  of  these  conditions  prece- 
dent, therefore  she  should  not  recover.  Smith  v.  Gov't  Mnt. 
Ben.  Ass'n,  24:  Fed.  Eep.  685;  Rood  v.  R  P.  Ass'n,3I  Fed. 
Rep.  62;  Reed  v.  Washington  Ins.  Co.,  138  Mass.  57f>;  Wood 
V.  Humphrey,  114  Mass.  185. 

Messrs.  Sidney  C.  Eastman  and  Geohqe  E.  Swartz,  for 
appellee. 

The  action  is  upon  a  written  contract  and  is  not  barred  by 
the  statute  of  limitations.  III.  Rev.  Stat.,  Chap.  83,  Sec.  16; 
111.  Cent.  R.  R.  Co.  v.  Johnson,  34  111.  389;  Jassoy  &  Co.  v. 
Horn,  64  111.  379;  Schalucky  v.Field,  124111.  617;  First  Nat 
Bank  v  Ccleman,  11  111.  App.  508;  Fleisclier  v.  Rentchler,  17 
111  Ap]).  402:  Ames  v.  Moir  et  al.,  27  III.  -App.  88;  Ames  v. 
Moir  et  al.,  130  111.  682;  Cochrane  v.  Oliver,  7  111.  App.  176; 
Memory  v.  Kiepert,  131  111.  623;  Wing  v.  Evans,  73  Iowa, 
409;  Ashley  v.  Yii=cher,  24  Cal.  322-328. 

A  written  contract  may  be  contained  in  several  separate 
papers.  Bishop  on  Contracts,  Sec.  165  (Enlarged  Ed.);  Brad- 
ley v.  Marshall,  54  111.  173. 

The  action  accrued  within  five  years  from  the  time  the  suit 
was  brought.  Bacon  on  Ben.  Soc.,  etc..  Sec.  445;  Derrick  v. 
Lamar  Ins.  Co.,  74  111.  404;  Home  Ins.  Co.  v.  Myer,  93  111. 
271. 

The  decedent,  Loomis,  was  a  member  in  good  standing  at 
the  time  of  his  death. 

Where  the  insured  has  thirty  days  in  which  to  pay  an 
assessment  and  dies  within  that  time  witliout  paying  it,  he  is 
not  in  default  on  that  account.  Protection  Life  Ins.  Co.  v. 
Palmer,  Adm'r,  81  III.  88,  bottom  of  page  95  ;  Xiblack  on 
Milt.  Benefit  Soc,  Sac  287,  page  315;  Grand  L.  S.  S.  O.  of 
Mnt.  Aid  v.  Besterfield,  37  111.  App.  522. 
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The  secretary's  report  was  properly  admitted  in  evidence. 
Ni black  on  Mat;  Benefit  Soc,  Sec  399» 

Waiver:  That  the  association  did  not  consider  Loomis  as 
having  forfeited  his  rights,  is  shown  by  the  levying  of  assess- 
ments against  him  subsequent  to  the  time  in  which  they  now 
claim  he  was  in  default,  and  such  action  waives  the  default  if 
any  existed.  Niblack'on  Mutual  Benefit  Soc,  Sees.  339,  335 
and  345;  Bacon  on  Benefit  Soc.  etc..  Sec  431;  Chicago  Life 
Ins.  Co.  V.  Warner,  80  111.  410;  Mut.  Life  ins.  Co.  v.  Amer- 
man,  119  111.  329-335;  The  Am.  Mut.  Aid  Soc  v.  Quire,  8 
Ky.  Law  Reporter,  101;  Stylow  v.  Wisconsin  Odd  Fellowb' 
Mut.  Life  Ins.  Co.,  34NortlrWest.  Rep'r  151;  Nat.  Mut.  Bon. 
Ass'n  V.  Jones,  84  Ky.  110;  Viall  v.  The  Genesee  Mut.  Ins. 
Co.,  19  Barb.  440. 

The  certificate  issued  to  a  member  is  evidence  of  his  good 
standing,  and  in  the  absence  of  proof  to  the  contrary  this  con- 
dition will  be  presumed  to  continue.  Niblack  on  Mut.  Ben. 
Soc,  Sec  174;  Bacon  on  Mut.  Ben.  Soc,  etc.,  Sec.  414;  Sup. 
Lodge  K.  of  H.  v.  Johnson,  78  Ind.  1 10. 

The  burden  of  establishing  the  failure  to  pay  assessments  is 
upon  the  defendant.  Bacon  on  Mut.  Ben.  Soc,  Sec  469,  top 
of  page  706. 

The  defendant,  seeking  to  show  a  default  in  the  payment 
of  assessments,  must  prove  that  such  assessments  were  duly 
and  regularly  levied  by  the  proper  authority,  and  for  proper 
pui-j^oses.  This  the  defendant  has  failed  to  do.  Niblack  on 
Mut.  Ben.  Soc,  Sees.  277,  278,  279  and  280. 

The  action  of  the  board  of  directors  in  rejecting  plaintiff's 
claim  does  not  deprive  the  court  of  jurisdiction,  nor  the  plaint- 
IflE  of  her  day  in  court.  Bacon  on  Ben.  Soc,'  Sees.  71,  87, 
94,  123  and  450  (and  authorities  tliere  cited);  Greenhood  on 
Public  Pohcy,  rule  379,  page  466;  The  Ry.  Pass,  and  Frt. 
Cond.,  etc,,  Ass'n  v.  Kobinson,  Exr.,  (Supreme  Court  111.,  Mar. 
30,  1891,)  Chicago  Legal  News,  Vol.  23,  page  602, 

Benevolent  societies  doing  a  life  insurance  business  are  in 
respect  to  such  business  subject  to  the  same  rules  and  princi- 
ples of  law  as  ordinary  life  insurance  companies.  Kockhold 
V.Canton  M.  Ben.  Soc,  129  III.  440;  May  on  Insurance,  Vol. 
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II,  Sec.  550a;   Bacon  on  Benefit  Soc,  Sees.  51  and  52;  Good- 
man V.  Jedidiah  Lodge,  67  Md.  117. 

Failure  of  the  directors  to  order  an  assessment  does  not 
preclude  appellee.  Kj.  Pass.  &  Frt.  Cond.,  etc.,  Ass'n  v. 
Kobinson,  Exr.,  Chicago  Legal  News,  Vol.  23,  page  602;  Nib- 
lack  on  Mut.  Benefit  Soc,  Sees.  392,  397  and  401;  Hankinson 
V.  Page,  31  Fed.  Eep.  184-188. 

Gary,  J.  This  case  illustrates  the  necessity  of  more  skill 
and  greater  care  in  framing  the  rules  by  which  the  affairs  of 
mutual  benefit  societies  are  to  be  governed.  Wlien  a  benefi- 
ciary sues  upon  a  certificate,  he  or  she  is  entitled  to  the  appli- 
cation of  principles  of  law,  unless  such  application  is  prevented 
by  the  rules,  which  are  adverse  to  the  beneficial  results  con- 
templated in  the  formation  of  such  societies,  and  even  to  their 
continued  existence. 

The  appellee  is  the  widow  of  H.  H,  Loopiis.  lie  made  an 
application  for  membership  in  the  appellant  association  as 
follows:    . 

"  Division  Ohio  Central  E.  R. 

November  11,  1880. 
To  Board  of  Directors,  Railway  Passenger  and  Freight  Con- 
ductors' Mutual  Aid  and  Benefit  Association  of  the  United 

States  and  Canada,  Chicago,  111.: 

Gentlemen:  The  undersigned  entertaining  a  favorable  opin- 
ion of  your  association,  is  desirous  of  becoming  a  member  of 
the  same,  and,  if  admitted,  agrees  to  comply  with  the  constitu- 
tion and  by-laws,  rules  and  regulations  thereof.  I  am  not  at  pres- 
ent laboring  under  any  disability  which  disqualifies  me  from 
following  the  avocation  of  a  passenger  or  freight  train  con- 
ductor, and  according  to  the  best  of  my  knowledge  and  belief, 
I  am  eligible  to  membership  under  the  constitution  and  by- 
laws of  your  association. 

My  age  is  fifty-three,  my  residence,  Basil,  Ohio. 

Respectfully, 

H.  H.  LooMis. 

Recommended  by 
F.  H.  Pease, 
"W.  W.  Straight. 
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We,  the  undersigned,  members  in  good  standing  of  the 
Railway  Passenger  and  Freight  Conductors'  Mutual  Aid  and 
Benefit  Association,  certify  that  H.  H.  Loomis,  whose  name  is 
signed  to  the  written  application  for  membership,  is  a  person 
of  good  moral  character  and  free  from  physical  disability, 

and  that  he  is at  present ,  has  for  a  period  of 

twelve  months  been  employed  as  conductor  of  a  passenger  or 
freight  train  in  the  United  States  or  Canada. 

Given  under  our  hands  this  eleventh  day  of  November, 
188a 

2268  F.  H.  Pease, 

1047  W.  W.  SfRAionT. 

November  16,  1880." 

And  a  certificate  was  issued  to  him  as  follows : 
"No.  2268.     Eailway   Passenger  and  Freight  Conductors'. 
Mutual  Aid  and  Benefit  Association  for  the  United  States  and 
Canada,  organized  under  the  laws  of  the  State  of  Illinois,  char- 
ter granted  December,  1874. 

Chicago,  Nov.  16,  1880. 
This  is  to  certify  thdt  H.  H.  Loomis,  residence,  Basil,  Ohio, 
is  a  member  of  the  Railway  Passenger  and  Freight  Conduct- 
ors' Mutual  Aid  and  Benefit  Association. 
Given  under  our  hands  and  the  seal  of  the  association  affixed. 

J.  G.  Sherman,  President. 
C.  Huntington,  Sec'y  &  Treas." 

On  the  morning  of  the  10th  day  of  July,  1883,  he  fell  from 
a  second  story  window  of  a  hotel  in  Macon,  Georgia,  and  from 
the  injury  received,  died  on  the  evening  of  that  day. 

That,  if  he  was  then  a  member  in  good  standing,  the  appellant 
ought  to  have  made  an  assessment  upon  surviving  members, 
which 'would  have  produced  $2,500,  that  the  appellant  ought 
to  have  paid  to  appellee,  is  not  questioned.  It  is- therefore 
imnecessary  to  set  out  the  documentary  evidence  showing  the 
constitution  and  by-laws  of  the  association  by  which  that  duty 
is  imposed.  If  he  was  in  good  standing,  his  death  intestate, 
and  that  she  is  his  widow,  were  the  only  things  to  be  proved 
by  parol,  in  order  to  show  that  the  contingency  upon  which 
the  duty  arose  had  happened,  and  that  she  was  the  person  to 
whom  that  duty  was  owing.     This  parol  proof  did  not  take 
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the  case  out  of  the  category  of  actions  upon  written  contracts, 
the  limitation  of  which  is  ten  and  not  five  years.  Memory  v. 
Kiepert,13I  111.623;  2  Taylor  on  Ev.  1015;  Lamed  v.  Johns, 
9  Allen,  419.  • 

This  disposes  of  the  first  point  arp^ued  by  appellant  The 
next  three  points  are  in  eflfect  but  one,  viz.:  That  Loomis  was 
not  a  member  in  good  standing  at  the  time  he  died.  If  the 
fact  be  so,  the  point  is  good,  but  the  burden  of  proving  it  is 
upon  tlie  appellant  The  certificate  is  priina  facie  evidence 
to  the  contrary.  One  of  the  by-laws  contains  these  words: 
"Members  of  this  association  neglecting  or  refusing  to  pay 
assessment  for  the  period  of  thirty  days  from  date  of  such 
assessment  shall  cease  to  be  a  member,"  etc.  That  this  pro- 
vision is  self-executing,  we  think  is  true.  Ilansen  v.  Supreme 
Lodge,  40  III.  App.  216. 

But  tlie  proper  construction  of  it  is,  that  the  thirty  days 
begin  to  run  only  from  the  date  that  notice  is  given  to  the 
member,  of  the  assessment. 

The  constitution  and  by-laws  being  silent  on  the  subject  of 
notice,  and  containing  nothing  dispensing  with  notice,  the  gen- 
eral rule  of  Jaw  governs,  tliat  notice  is  necessary  where  the 
act  of  one  party  gives  rise  to  the  duty  of  the  other.  The 
assessment,  if  made,  was  the  act  of  the  association.  Before  it 
can  complain  of  neglect  or  refusal  by  a  member  to  pay,  he 
must  be  given  notice.  Chase  v.  S.  &C.  R.R  Co.,  38  111.  215. 
And  wherever  the  law  requires  notice,  and  does  not  describe  tlio 
manner,  it  must  be  personal.     Wachtel  v.  Noali,  34  If.  Y.  28. 

There  is  testimony  tending  to  show  that  notice  was  mailed 
to  Loomis  in  time  to  put  liim  in  default  if  he  had  received 
the  notice,  but  nothing  showing  to  any  reasonable  degree  of 
certainty  that  he  received  it  A  witness  states  tliat  the  notice 
was  in  an  envelope  with  a  receipt  sent  for  a  prior  assessment; 
the  appellee  states  that  she  received  that  receipt  and  no  notice 
came  with  it.  The  appellant  was  unable  to  prove  sufiicienti}', 
notice  to  Loomis,  and  is  therefore  without  defense  upon  that 
point  He  was,  for  aught  tliis  record  shows,  a  member  in 
good  standing  when  he  died.  The  last  point  relied  upon  is 
based  upon  a  clause  of  the  constitution  relating  to  the  board 
of  directors,  as  follows: 
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"Thej  shall  decide  all  points  of  dispute  and  questions  of 
doubt  that  may  arise,  and  their  decision  shall  bo  final." 

Preceding  that  is  a  clause,  ''  to  tliem  shall  all  claims  against 
the  association  be  referred,  and  upon  the  approval  of  a  majority 
of  said  board,  with  that  of  the  pi'csident,  the  same  shall  be 
paid  by  the  secretary  and  treasurer.!'  If  these  two  clauses 
are  to  be  read  together,  the  power  of  the  board  extends  to  the 
rejection  but  not  to  the  allowance  of  claims.  They  may  for- 
bid, but  can  not  direct,  the  opening  of  its  treasury.  We  can 
not  concur  in  the  judgment  of  the  United  States  Circuit  Court 
of  this  district  (Rood  v.  this  appellant,  31  Fed.  Kep.  62), 
that  a  beneficiary  under  a  certificate  issued  by  the  association 
is  dependent  upon  the  will  of  the  board,  however  honestly 
they  may  act,  whether  he  or  she  shall  be  paid.  It  may  well 
be  that  among  the  members  themselves  the  decision  of  the 
board  they  elected,  upon  questions  affecting  them,  is  final;  but 
if  a  stranger  had  let  rooms,  sold  furniture  or  supplied  station- 
ery to  tliem,  it  would  not  be  contended  that  they  could  defeat 
his  claim  for  compensation.  The  death  of  Loomis  severed  his 
relation' with  the  association.  Tlie  appellee  had  no  voice  in 
it  Her  interests  were  adverse  to  the  interests  of  all  the  sur- 
viving members,  though  they  might  perhaps  feel  that  the 
denial  of  her  claim  might  be  a  bad  precedent  for  their  own 
beneficiaries.  That  an  organization  may  be  such  that  the 
obligations  shall  be  purely  moral,  without  redress  by  law, 
may  be;  but  the  language  by  which  that  result  is  effected 
must  be  more  explicit  tlian  that  which  is  quoted. 

Whether  the  declaration  is  in  the  right  form  is  a  question 
not  made  below,  where,  if  necessary,  it  might  have  been 
amended,  and  therefore  it  can  not  be  made  here.  Citizens 
Gaslight  Co.  v.  Granger,  118  111.  266. 

It  is  unnecessary  to  review  the  pleadings,  traveling  off  to 
sur-rejoinders,  tliQ  twenty-one  reasons  assigned  for  a  new  trial 
and  the  twenty-nine  errors  assigned.  We  have  in  substance 
followed  the  argument  in  the  brief  of  appellant. 

The  judgment  of  the  Circuit  Court  in  favor  of  the  appel- 
lee is  affirmed. 

Judgment  affirmed. 
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Simon  Sinsheimee 
William:  Skinneb  MAxcFACTURiNa  CoiiPANr. 

Costs — Taxation  of—Negligence, 

Upon  ihe  qnestion  whether  the  non-atfendance  of  a  witness  was  caused  \j 
the  neglect  of  the  appellant,  this  court  holds  that  the  evidence  sustained  the 
decision  of  the  court  below,  that  such  negligence  was  the  cause  of  the  non- 
attendance. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Deiggs,  Judge,  presiding. 

Mr.  P.  T.  Keilt,  for  appellant ' 

Mr.  James  A.  Peterson,  for  appellee. 

Waterman,  P.  J.  The  opinion  of  this  court  upon  the 
application  out  of  which  this  proceeding  has  arisen,  is 
reported  in  37  111.  App.  page  467. 

This  is  an  appeal  from  an  order  of  conrt  taxing  costs  under 
the  provisions  of  Sec.  29  of  Chap.  61,  entitled  "Evidence  and 
Depositions."  The  question  presented  was  whether  the  non- 
attendance  of  the  witness  was  from  some  cause  not  occasioned 
by  the  fault  of  appellant,  or  from  some  other  unavoidable 
cause.  We  have  examined  the  evidence  upon  this  matter  pre- 
sented by  the  record  in  .this  cause,  and  we  see  no  sufficient 
reason  for  interfering  with  the  conclusion  of  the  court  below. 
It  may  be  that  appellant  acted  on  the  best  information  he  had, 
but  he  either  did  not  go  far  enough,  or  he  did  not  take  suffi- 
cient pains  to  get  correct  and  full  information.  He  gave  no- 
tice to  take  the  deposition  of  his  intended  witness  without  ever 
having  had  any  communication  with  such  witness  -to  learn  if 
he  could  or  would  bo  present  at  the  time  and  place  appointed; 


First  District — October  Term,  1891,       609 

■^ ■ ' r  ■  _  ■  ■        _!_■■]_■  ■!  ■■■      _ij^_i_i  J  ^i^Mi  ■■■■I  !■  -       ■--r 

Parmelee  v.  Raymond. 

nor  did   appellant  at  any  time  get  notice  to  such  intended 
witness  to  attend  according  to  the  notice  given  to  appellee. 

The  witness,  it  appears,  actually  was  in  Denver,  the  city 
wherein  the  deposition  was  to  be  taken,  on  the  day  appointed, 
and  might  by  the  nse  of  proper  exertion  have  been  notified. 
He  was  a  brother  of  appellant,  and  no  reason  for  his  non- 
attendance  is  shown,  save  the  fanlt  of  appellant. 

The  judgment  of  the  Circuit  Court  is  afiirmed. 

Judgment  affirmed* 


43    600 
\  67    586 

Frank  Parmelee  ^   i|o9i 

Dora  Raymond. 

Carriers'— Action  Against  for  Lost  Baggage— Evidence— Value  of  Arti- 
cles Lost — Misnomer,  ' 

1.  Every  one  ir  presumed  to  know  the  value  of  articles  in  common  use 
and  it  is  not  necessary  to  call  a  dealer  to  prove  the  value  of  such  things. 

2.  In  case  of  loss  of  articles  of  personal  wearing  apparel,  the  owner  is 
entitled  to  recover  the  value  of  such  things  to  him,  not  what  the  same 
would  have  sold  for  in  the  market. 

3.  That  a  party  is  known  by  one  name  as  well  as  by  another  is  a  good 
replication  to  a  plea  of  misnomer. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  Edmund  Furthmaj^n,  for  appellant. 

Mr.  Joseph  P.  Kafferty,  for  appellee. 

Waterman,  P.  J.  This  was  an  action  against  a  carrier  to 
recover  fpr  lost  baggage;  there  was  no  dispute  as  to  the  loss 
of  a  sachel  and  contents;    the  question  was  as  to    the  nature 
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and  value  of  the  articles  contained  in  the  sachcl.  Some  evi- 
dence was  admitted  which  onght  not  to  have  been,  but  tlie 
plaintiff  was  clearly  entitled  to  a  verdict  for  some  amount  and 
we  think  that  the  evidence,  properly  admitted,  fairly  war- 
ranted tlio  verdict  for  $150  rendered. 

The  plaintiff  enumerated,  so  far  as  she  could  remember,  the 
articles  lost  and  gave  a  description  of  them;  in  substance  she 
stated  that  their  value  was  $185.25;  she  also  gave  the  separate 
value  of  some  of  the  things  which  her  sachel  contained.  It 
is  objected  that  appellee  was  not  shown  to  be  competent  to 
testify  as  to  the'  value  of  the  articles  lost.  They  were  mostly 
toilet  articles  and  wearing  apparel  in  common  use.  Every 
one  is  presumed  to  know  the  value  of  articles  in  common  use, 
and  it  is  not  necessary  to  call  a  dealer  to  testify  as  to  the  worth 
of  such  tilings.  Ohio  &  Mississippi  R.  R.  Co.  v.  Irvin,  27  III. 
178;  Lundberg  v.  Mackenheuser,  4  111.  App.  603.  In  the 
case  of  loss  of  personal  wearing  apparel  the  owner  is  enti- 
tled to  recover  its  value  to  him,  not  what,  as  second  hand  or 
odd  pieces,  it  would  have  sold  for  in  the  market.  Any  other 
rule  would  be  most  unjust.  Fairfax  v.  N.  Y.  Central  K.  K., 
73  N.  Y.  167;  Green  v.  Boston  R.  R,  128  Mass.  221. 

It  is  insisted  that  the  action  should  ^have  been  dismissed 
because  it  appeared  that  the  plaintiff's  name  wasnot  Dora  Ray- 
mond. What  appeared  was  that  the  plaintiff,  a  professional 
and  public  singer,  constantly  traveling,  is  known  and  profes- 
sionally goes  by  the  name  of  Dora  Raymond  and  that  she  has 
a  husband;  it  did  not  appear  what  her  husband's  name  was. 
That  a  party  is  known  by  one  name  as  well  as  another  is  a 
good  replication  to  a  plea  of  misnomer.  Schoonhoven  v.  Gott, 
20  111.  46;  Lucas  v.  Farrington,  21  111.  31.  A  misnomer  is  at 
most  but  ground  for  an  abatement 

The  judgment  of  the  Superior  Court  is  affirmed. 

Judgment  affirmecL 
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John  Waska 

V.  

Anna  Klaisner.  .j  m\ 

h48~6ll| 
I  47   m\ 

Practice — Master^ s  Report — Exceptions— Must  he  Definite.  '43  en 

^  ^  64    319 

54    591 

The  report  of  a  master  is  conclusive  until  it  is  shown  to  be  wrong,  and 
in  order  to  raise  the  question  whether  it  is  right  or  wrong,  the  party  dis- 
satisfied with  it  must,  by  objections  before  the  master,  repeated  aa  excep- 
tions before  the  court,  point  out  with  reasonable  definiteness  the  error  or 
mistake  alleged. 

[Opinion  filed  Febrqary  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judoje,  presiding. 

Messrs.  Ceoss  &  Jindrich,  for  appellant. 

Messrs.  Kraus,  Mayeb  &  Stein,  for  appellee. 

Gary,  J.  The  appellant  filed  a  petition  for  a  mechanic's 
lien  on  the  property  of  the  appellee,  for  a  balance  he  claimed 
to  be  due  to  him  for  building  a  house  for  her  under  a  contract 
in  writing.  After  issue  joined  the  cause  was  referred  to  a 
master,  who  reported  that  nothing  was  due  to  the  appellant. 
To  ascertain  whether  that  finding  is  correct,  requires  the 
examination  of  a  very  large  mass  of  contradictory  testimony. 

The  report  of  the  master  is  conclusive  until  it  is  shown  to 
be  wrong,  and  in  order  to  raise  the  question  whether  it  is  right 
or  wrong,  the  party  dissatisfied  with  it,  must,  by  objections 
before  the  master,  repeated  as  exceptions  before  the  court, 
point  out  with  reasonable  definiteness  the  error  or  mistake 
alleged.  Here  the  first  objection  and  exception  is  "  the  find- 
ings, and  each  of  them,  are  not  warranted  by  the  evidence,"  and 
the  others  are  merely  variations  in  words  from  that,  in  effect. 
This  is  insufficient.     Snell  v.  DeLand,  27  N.  E.  Eep.  707;  36 
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111.  App.  638;   Farwell  v.  Hulinp:,  132  111.   112;   Haling  v. 
Farwell,  33  111.  App.  238. 

If  that  report  stood,  the  dismissal  of  the  bill  necessarily  fol- 
lowed. All  errors  assigned  f^o  back  in  their  operation  to 
the  report,  and  as  that  can  not  be  questioned,  there  is  no  error, 
and  the  decree  dismissing  the  bill  is  affirmed. 

J)ecree  affirmed. 


Illinois  Central  Railroad  Company 

V. 

Emlen  S.  Blye. 

Witnessfs — Estimate  of  Time  by — Excessive  Fet-rfic/— Remittitur. 

1.  A  witness  should  not  be  permitted  to  frame  an  answer  to  a  question 
in  such  a  wuy  as  to  cover  the  very  question  to  be  found  by  the  jury,  wheie 
such  finding  is  a  conclusion  based  upon  facts. 

2.  An  excessive  verdict  may  be  cured  by  a  remittitur. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Driggs,  Judge,  presiding. 

Messrs.  E.  E.  AVoodlb  and  C.  V.  Gwin,  for  appellant 

Hcssrs.  John  M.  Soutiiworth  and  Joseph  B.  Mann,  for 
appellee. 

MoRAN,  J.  Tins  action  was  brought  to  recover  for  an 
injury  sustained  by  appellee,  when  alighting  from  one  of 
appellant's  suburban  trains  at  27th  street  station  in  the  city  of 
Chicago.  It  was  alleged  that  the  accident  to  appellee  was 
caused  by  the  failure  of  appellant's  servants  in  charge  of  trains 
to  stop  the  train  at  the  station  a  sufficient  time  to  enable 
appellee  to  safely  depart  therefrom,  and  that  while  in  the  act 
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of  stepping  down  from  the  car  the  train  was  started  with  a 
jerk  and  she  was  thrown  to  the  ground  and  sustained  the 
injury  complained  of. 

There  was  a  conflict  of  .evidence  as  to  the  length  of  time 
that  the  train  stopped  at  the  station.  Plaintiff's  witnesses 
stated  the  time  variously  from  two  to  five  seconds,  and  defend- 
ant's witnesses  at  from  seventeen  to  thirty  seconds.  Plaintiff 
testified,  that  when  the  train  reached  the  station  she  was  stand- 
ing up  in  the  door  of  the  car  with  her  hand  upon  the  door  to 
steady  her;  that  when  the  train  came  to  a  stop  she  immedi- 
ately followed  some  other  passengers  who  were  preceding 
her,  down  the  steps  of  the  car,  and  by  the  time  she  reached 
tlie  last  step  the  train  started.  Appellant  introduced  a  witness 
who  testified  that  he  was  in  the  same  car  tvith  appellee  on  the 
occasion  of  the  accident;  that  appellee  did  not  go  out  of  the 
car  when  the  train  came  to  the  station  but  stopped  and  held  a 
conversation  with  some  one  in  the  car  for  four  or  five  seconds 
while  the  train  was  standinsr,  and  that  when  the  train  started 
she  was  on  the  platform,  and  that  she  stepped  off  hastily  after 
the  train  was  in  motion. 

The  witness  was  asked  this  question: 

"  How  long  did  the  train  stop?  What  opportunity  did  this 
lady  have  for  leaving  the  train  ? 

A.  I  have  ho  recollection  of  the  time.  She  had  sufficient 
opportunity  if  she  had  proceeded  right  out  of  the  car." 

Tliis  answer  was  on  motioi  excluded  by  the  court,  as  being 
an  opinion  of  the  witness  and  not  a  statement  of  fact,  and 
this  ruling  of  the  court  is  assigned  as  error  and  seems  to  be 
chiefly  relied  on  for  a  reversal.  One  of  the  very  issues  which 
the  jury  were  to  determine  in  this  case  was  whether,  if  plaint- 
iff had  proceeded  out  of  the  car  with  ordinary  diligence,  she 
had  a  sufficient  opportunity  to  do  so.  They  were  to  deter- 
mine that  issue  from  evidence  which  should  inform  them  how 
long  the  train  stopped  and  what  she  did  toward  alighting. 
The  answer  excluded  stated  an  inference  or  conclusion.  It 
formulated  the  jury's  verdict  on  the  particular  issue,  instead 
of  stating  a  fact  or  facts  on  which  they  might  base  a  verdict 
themselves.     Counsel  argue  that  a  witness  is  not  confined  in 
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estimating  time,  distance,  quantity,  etc.,  to  a  cei*tain  conven- 
tional standard,  as  of  minutes  or  seconds,  rods  or  miles,  etc., 
but  may  choose  his  own  form  of  expression  and  standard  of 
comparison.  That  is  very  true,  and  the  instance  referred  to 
by  counsel  of  Horatio's  measure  of  the  time  of  the  ghost's  stay, 
is  a  happy  illustration,  of  what  would  be  a  wholly  unobjection- 
able answer — "While  one  with  moderate  haste  might  tell  a 
hundred." 

There  is  a  very  marked  distinction  between  stating  tlie  time 
of  such  a  comparison,  and  determining  as  the  witsess.  did, 
that  the  op|X)rtunity  given  appellee  to  leave  the  train  was  suf- 
ficient. One  witness  testifies  she  had  suflicient  opportunity 
to  alight  if  she  had  proceeded  right  out  of  the  car.  Another 
says  she  had  not.  What  basis  has  such  evidence  given  the 
jury  ?  No  measure  of  time  is  given  by  either  statement  A 
witness,  though  an  expert,  is  never  permitted  to  express  an 
opinion  in  such  a  way  as  to  cover  the  very  question  to  be 
found  by  the  jury.  0.  &  A.  R  R.  Co.  v.  S.  &  N.  W.  R.  R. 
Co.;  67  111.  142;  Nat.  Gas  Lt.  ife  F.  Co.  v.  Miethke,  35  111. 
A])p.  G29.  The  answer,  though  perhaps  harmless,  was  tech- 
nically improper,  and  there  was  therefore  no  error  in  its 
exclusion. 

Complaint  is  made  that  the  verdict  was  excessive.  The 
court  below  required  a  remittitur  of  $3,500  from  the  verdict 
and  entered  a  judgment  for  ?9,000.  It  is  the  established 
practice  in  this  State  to  allow  excessive  verdicts  to  be  cured 
by  remitting.  The  judgment  rendered  is  large,  but  in  view  of 
the  evidence  tending  to  show  that  appellee  is  permanently 
injured,  and  in  such  a  way  as  to  diminish  her  earning  capacity 
and  to  impair  her  ability  to  engage  in  pursuits  for  which  she 
had  fitted  herself,  we  are  unable  to  say  that  the  amount  fixed 
by  the  trial  judge  so  exceeds  a  proper  allowance  of  damages 
as  to  require  that  the  judgment  should  be  reversed. 

We  have  considered  the  criticisms  of  appellant's  counsel  as 
to  the  instruction  and  we  find  no  error  committed  in  that 
respect. 

The  judgment  will  therefore  be  aflirmed. 

Judgment  affirmed. 
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Everett  House,  Impleaded,  etc.,  'iJi,  ^ 

V.  ~ 

Amalia  Beak  et  al.,  for  use,  etc. 

Account  Stated— Evidence  Sufficient  to  Establish — Receipts  for  Goods, 
Effect  of. 

1.  Undisputed  evidence  that  an  account  had  been  presented  to  and  left 
for  a  time  with  a  defendant  five  years  before  trial,  that  thereafter  such 
defendant  had  been  repeatedly  importuned  for  payment,  that  no  objection 
had  been  made  to  any  item  in  the  account,  and  that  defendant  had,  lonsr 
before  suit,  jrone  out  of  business,  held,  in  the  case  presented,  to  have  been 
sufficient  to  sustain  a  claim  of  an  account  stated. 

2.  Receipts  for  goods  given  in  the  reguhir  course  of  busineps,  no  com- 
plaint havinjf  been  made,  for  years,  that  they  were  incorrect  or  improperly 
Ifiven,  are  prima  facie  evidence  of  the  truth  of  their  contents,  althoufl^h  it 
does  not  appear  that  the  persons  sigrning  them  had  any  knowledge  of  the 
contents  of  the  packages  receipted  for,  other  than  appeared  from  their  mark- 
ings. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
George  Driggs,  Judge,  presiding. 

This  was  an  action  of  assumpsit.  The  declaration  contained, 
among  others,  a  count  for  an  account  stated.  It  was  shown 
that  the  parties  for  \vhose  use  the  action  was  brought,  sent  to 
the  defendants  the  following  letter : 

Beak  &  Bccher,  112  Clark  Street,  room  604. 

Chicago,  Dec.  26,  1SS5. 
Sea  &  Co.,  122  State  Street. 

Dear  Sir : — I  hand  you  herewith,  account  with  Beak  & 
Bucher  against  you,  duly  assigned  to  me.  When  dne,  you 
will  please  remit  to  me  at  above  address,  care  of  my  attorneys, 
Messrs.  Weigley,  Bulkley  &  Gray. 

The  assignment  on  the  face  of  the  account  will  be  my  author- 
ity for  drawing  on  you  when  the  amount  becomes  due. 

Respectfully  yours, 

Wight  Bros. 
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Mr.  Gray,  a  witness  for  plaintiffs,  testified  : 

"  I  went  to  see  Mr.  Sea  tlie  Monday  morning  after  Christ- 
mas, about  half-past  eight  or  a  quarter  of  nine,  and  told  liim 
that  this  account  of  Beak  ife  Bucher's  had  been  assigned  to 
Wight  Bros.,  and  that  the  paynient^of  the  fame  should  be  made 
at  our  office.  As  I  recollect  it  now,  he  took  the  account  and 
said  '  all  right.'  That  was  all  there  was  of  it.  I  left  this  state- 
ment with  Mr.  Sea  personally,  at  the  time,  but  afterward  got 
it  back  to  our  olfice  in  some  way.  Wo  dunned  him  for  pay 
luent,  wrote  him,  interviewed  him,  but  he  did  not  pay.  I  do 
not  know  Everett  House,  the  defendant,  the  only  defendant 
,  who  is  defending  this  case.  I  am  one  of  the  firm  of  Weigley, 
Bulkley  &  Gray,  counsel  for  plaintiffs.  I  should  say  that  I 
left  those  papers  with  Mr.  Sea;  that  is  the  best  of  my  recol- 
lection.   I  can  swear  positive  ly  that  I  made  them  out  for  Sea." 

The  account  so  presented  showed  a  balance  duo  Dec  26, 
1885,  from  Sea  &  Co.,  of  $3,746.53  for  goods  consigned,  and  of 
$3S4:.4S  for  goods  sold;  it  was  shown  that  Sea  &  Co.,  the 
defendants,  were  in  the  habit  of  buying  large  amounts  of  goods 
from  the  plaintiffs,  and  that  large  quantities  of  goods  were 
delivered  by  plaintiffs  to  defendants. 

Kecoipts  given  by  defendants  for  goods  to  the  amount  of 
§3,64:0.30  were  introduced,  but  it  was  not  shown  that  the  par- 
ties who  signed  the  receipts  for  defendants  inspected  the 
packages,  or  had  any  knowledge  as  to  the  value  of  the  contents 
other  than  the  figures  on  the  outside  thereof.  The  books  of 
the  plaintiffs  were  introduced  and  these  showed  a  sale  of  goods 
to  the  amount  of  ?2,2S7.82,  and  credits  to  the  amount  of 
$1,904.44,  leaving  a  balance  of  $385.38  for  goods  sold;  the 
books  showed  items  of  goods  consigned  to  the  amount  of 
$6,832.03  and  credits  of  $3,097.50,  leaving  a  balance  for  goods 
consigned  of  $3,734.53.  As  to  consigned  go6ds  the  arrange- 
ment was  that  Sea  &  Co.  were  to  pay  for  goods  when  they 
sold  them,  and  what  was  not  sold  they  would  return.  Before 
the  commencement  of  this  suit  the  firm  of  Sea  &  Co.  had  dis- 
solved and  become  insolvent.  The  last  charge  for  goods  was 
mad©  December  22,  1885;  the  account  was  presented  shortly 
afterward  anJ  this  suit  was  begun  in  April,  1SS9.     The  jury 
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found  a  verdict  for  $4:,089.91  for  the  plaiiitiflfs;  upon  this  there 
was  judgment. 

Messrs.  Flower,  Smith  &  Musgrave,  for  appellant, 

Messrs.  Weigley,  Bulkley  &  Gray,  for  appellees. 

Waterman,  P.  J.  Upon  t|ie  undisputed  evidence  that  this 
account  five  years  before  trial  had  been  presented  to  and  left 
for  a  time  with  one  of  the  defendants,  that  thereafter  such 
defendant  had  been  repeatedly  importuned  for  payment,  that 
no  objection  had  ever  been  made  to  a  sin^s^le  item  and  that  the 
defendants  had  long  before  suit  was  brought,  gone  out  of  busi- 
ness, we  think  that  the  jury  could  not  have  done  otherwise 
than  return  the  verdict  for  the  plaintiffs  they  did;  such  evi- 
dence was  ample  to  sustain  the  claim  for  an  account  stated. 
This  view  of  the  case  renders  unnecessary  a  discussion  of 
whether  the  books  of  account  were  or  were  not  properly 
a  Imitted. 

It  may  properly  be  added  that,  in  addition  to  i\w.  evidence 
of  an  account  stated,  receipts  of  the  defendants  acknowledging 
the  reception  of  goods  to  the  amount  of  $3, 640.30  were  shown; 
in  addition  to  these  there  were  other  receipts  having  no  value 
marked  thereon.  While  it  is  trnie  that  it  did  not  appear  that 
the  person  signing  these  receipts  had  any  knowledge  of  the 
contents  or  value  of  the  packages  for  which  they  gave  receipt, 
other  than  that  derived  from  marks  on  the  outside  of  such 
packages,  yet  we  think  where  packages  are  so  received  and 
receipts  given  in  the  regular  course  of  business,  and  no  com- 
plaint or  objection  is  made  by  the  party  so  receiving,  that  after 
the  lapse  of  years,  the  burden  is  thrown  upon  the  party  whose 
receipts  were  thus  made,  to  show  that  they  were  either  made 
under  a  misapprehension  or  improperly  given. 

So  as  to  the  goods  consigned;  these,  it  ap}>ears,  were  not 
consigned  to  be  sold  on  account;  they  were  simply  billed  at  a 
fixed  price;  all  that  the  defendants  obtained  above  this  was 
theirs:  if  they  did  not  sell  they  could  return.  There  is 
uo    pretense   that  they   made  any  return;  five    years  have 
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glapsed  since  the  account  was  presented  to  them;  no  objection 
was  ever  made  to  it.  After  all  this  time  the  burden  is  thrown 
upon  defendants  of  showing  what  has  become  of  these  goods. 
All  the  surroundings  of  the  transaction  go  to  show  that  the 
claim  of  the  ])]aintiffs  is  a  just  one.  . 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Charles  Shackelford 

V. 

m 

Mary  G.  Clarke. 


Banks — Tjonti—Subsfifution  of  Checks  of  Son  qf  Lender  for  Original 
Check — In  struct  ions. 

In  the  caso  presented,  this  court  holds,  the  bank  upon  which  certain  checks 
were  drawn  having:  remained  solvent,  that  an  instruction  tollie  jury  that  it 
was  the  duty  of  the  receiver  of  the  chocks  to  present  the  same  for  payment 
not  later  than  the  day  after  that  on  which  they  woue  received,  was  erroneous. 

[Opinion  tiled  February  9,  1892.] 

Ai'PEAL  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Appellant  desiring  to  borrow  money,  made  an  arrangement 
with  appellee  to  loan  him  the  sum  of  $1,600,  to  be  secured  by 
his  note  and  mortgage.  Appellant  prepared  his  note  and 
mortgage,  and  had  an  abstract  of  title  to  the  property  bronght 
down  to  date  ready  for  inspection  by  appellee  or  her  agent. 
Appellee,  according  to  her  testimony,  made  her  check  for 
$1,500,  payable  to  the  order  of  her  son,  Frank  Clarke.  He 
deposited  the  money  in  the  bank  to  his  own  credit,  made  his 
own  three  checks  for  $500  each,  to  the  order  of  ap}-)ellant, 
and  took  them  to  the  office  of  appellant,  wliere,  accord- 
ing to  the  testimony  of  appellant,  he  and  Frank  Clarke 
looked   over  the  papers,  compared  appellant's    note    with 
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the  trust  deed  made  by  him,  looked  through  the  abstract  of 
title,  and  when  Frank  Clarke  expressed  himself  as  satisfied 
with  the  title,  he  put  appellant's  note  and  trust  deed  in  hie 
pocket  with  the  abstract  of  title;  then  Frank  Clarke  took 
out  of  his  pocket  liis  three  checks,  and  said  :  *'  Now  here  are 
my  three  checks  for  $500  each,  and  one  of  these  three  checks 
will  be  cashed  —  honored  on  presentation.  I  have  no  money  in 
bank  to  pay  the  other  two,  and  mother  has  loaned  me  the 
other  §1,000.  You  won't  have  to  pay  any  interest  on  that 
$1,000  until  you  get  the  money."  Appellant  said,  "  Docs  she 
understand  all  about  this?"  Clarke  replied,  "Perfectly;  it  is 
all  satisfactory  to  her.  I  am  in  a  great  hurry,  but  if  you  will 
give  me  notice,  mother  is  continually  having  money  coming 
in  oi\  her  loans,  and  she  will  place  it  to  your  credit  in  bank 
whenever  you  notify  me.     I  am  attending  to  her  business." 

The  testimony  of  Frank  Clarke  in  respect  to  this  in  sub- 
stance is,  that  he  told  appellant  that  the  money  was  in  bank 
to  pay  all  the  checks,  but  that  he,  Frank,  wished  that  appel- 
lant would  loan  him  $1,000  of  the  money  for  a  short  time,  awd 
that  if  he  (appellant)  would  not  present  two  of  the  checks  at 
present,  he  (Frank)  would  pay  him  eight  per  cent  interest  on 
the  same  up  to  the  time  that  he  did  present  them,  and  that  if 
appellant  would  give  him  one  day's  notice  before  presentation 
he  (Frank)  would  have  the  money  there  to  meet  the  checks. 

Appellant  presented  one  of  the  checks  upon  December  2d 
and  received  the  money  on-  it;  the  other  two  he  held  until 
about  the  10th  of  the  following  January;  presenting  them  at 
that  time,  payment  was  refused  because  Frank  Clarke,  the 
maker  of  them,  had  no  funds  to  his  credit.  When  appellant's 
note  for  $1,500  to  appellee  became  due,  she  brought  suit 
thereon.  Appellant  pleaded  and  insisted  upon  the  trial  that 
he  had  a  good  defense  thereto  to  all  except  $500  and  the 
interest  thereon.  Appellee  obtained  judgment  for  the  full 
amount  of  the  note,  from  which  judgment  aj)pellant  prose- 
cutes this  appeal. 

Messrs.  Griffin  &  Wilb  and  Oliver  &  Showalter,  for 
appellant. 
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Messrs.  BuHTON  &  IIabris,  for  appellee. 

« 

"Waterman,  P.  J.  Unless  the  testimony  given  by  appellant 
.upon  the  trial  of  this  case  is  to  be  entirely  ignored,  the  insti-uc- 
tions  of  the  court  can  not  be  justified  and  the  judgment  must 
bo  reversed.  The  jury,  on  behalf  of  appellee,  were  instructed 
as  a  matter  of  law,  that  the  holder  of  a  check  must  present  iho 
same  at  latest  within  banking  hours  on  the  day  following  the 
day  of  its  delivery  to  such  holder,  and  were  further  instructed, 
in  substance,  that  if  appellant  did  not  so  present  the  checks 
winch  he  received  from  Frank  Clarke,  and  that  if  they  would 
have  been  paid  had  they  been  presented  upon  the  day  follow- 
ing their  delivery,  and  that  if  he  retained  them  in  his  posses- 
sion until  the  said  Frank  Clarke  became  insolvent,  and  did  not 
notify  appellee  of  the  refusal  of  the  bank  to  pay  said  checks 
until  five  months  after  he  received  them,  then  he  (appellant) 
was  guilty  of  negligence  in  connection  with  said  checks  and 
must  bear  the  loss  of  them  himself. 

The  instruction  as  to  the  duty  of  the  holder  of  a  check  to 
present  the  same  on  the  day  of  its  reception  or  the  next  fol- 
lowing day  is  applicable  as  a  general*proposition  of  law  to  the 
Ciise  where  a  loss  occurs  by  reason  of  the  failure  of  a  bank 
upon  which  the  check  is  drawn.  If  the  bank  upon  which  a 
check  is  drawn  remains  solvent,  ready, able  and  willing  to  pay 
the  check  so  long  as  the  maker  has  funds  enough  to  his 
credit,  the  holder  of  the  check  is  under  no  obligation  to  present 
it  at  the  latest  upon  the  day  after  he  receives  it;  he  may  keep 
it  for  one  or  six  months,  as  he  sees  fit,  and  the  maker  can  not 
draw  out  his  funds  and  say  that  he  is  absolved  from  all  obli- 
gations to  have  the  check  good  when  presented  because  the 
holder  did  not  present  it  upon  the  day  of  or  on  the  day  fol- 
lowing its  delivery.  So,  in  this  case,  if  appellant,  instead  of 
receiving  her  sou's," had  received  checks  made  by  appellee  her- 
self, the  bank,  as  it  diJ,  remaining  perfectly  solvent,  it  would 
have  been  a  matter  of  utter  '.ndiflference  to  appellee  whether 
appellant  presented  the  checks  upon  the  day  or  the  day  after 
he  received  them,  or  kept  them  to  suit  his  own  pleasure;  she 
would  have  been  bound  to  have  had  the  money  there  to  meet 
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them  whenever  tliey  were  presented.  By  receiving  the  note 
of  appellant  for  $1,500,  appellee  became  bound  as  a  considera- 
tion of  the  same,  to  give  him  a  like  amount.  She  made  her 
son  her  agent  to  take  this  money  to  appellant  and  to  bring 
back  his  note  to  her.  Her  son,  instead  of  taking  to  appellant 
his  mother's  check  to  his  order  which  she  had  given  him,  took 
to  appellant  his  own  cliecks.  It  was,  to  be  sure,  the  case  that, 
as  appeared  by  an  examination  of  the  books  of  the  bank,  the 
checks  of  her  son  at  the  time  he  gave  them  to  appellant  were 
good,  and  would  have  been  paid  upon  presentation  on  that  or 
the  following  day,  and  if  nothing  had  been  said  at  the  time 
these  checks  were  received  by  appellant,  a  presumption  might 
arise  that  a  novation  had  taken  place,  and  that  appellant  had 
received  the  checks  of  her  son  in  discharge  of  her  obligation 
to  him  (appellant);  but  according  to  the  testimony  of  appel- 
lant, appellee  never  gave  to  him  the  $1,500  to  which  he  was 
entitled  from  her  for  his  note.  She  only  gave,  according  to 
his  statement,  lier  son's  three  checks,  as  to  one  of  which 
he  was  told  he  could  draw  the  money  at  once.  As  to 
the  other  two,  he  was  told  that  the  maker  thereof  had  no 
money  in  bank  to  pay  \]ie  same;  that  when  he  (appellant) 
wanted  the  money  upon  these  two,  he  was  to  give  notice  to 
appellee's  son,  and  she  would  immediately  place  the  money  in 
bank  to  make  the  checks  good,  and  that  in  the  meantime  he 
(apf^ellant)  need  not  pay  any  interest  on  the  money  thus  with- 
held. 

The  instructions  given  for  appellee,  which  entirely  ignore 
the  phase  of  the  case  presented  by  appellant's  testimony,  were 
erroneous.  According  to  the  testimony  of  appellant,  appellee 
never  gave  him  the  $1,500  to  which  he  was  entitled.  She 
merely  gave  him  one  good  check  for  $500  and  two,  each  for  a 
like  sum,  which  he  was  told  were  not  good  and  which  he  was 
asked  not  to  present  until  after  he  had  notified  her  son,  and 
which,  when  presented  at  the  expiration  of  forty  days,  were 
worthless. 

For  the  error  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Beversed  and  reynanded. 
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Chicago  &  Calumet  Rolling  Mill  Company 

V. 

Daniel  B.  Scully.  ' 

BeaJ  Property — Title  Held  in  Trust— To  Be  Transferred  to  Cestui  que 
Trust  on  Repay  ment  of  Expenses — Form  cf  Decree. 

In  the  case  presented,  it  being  established  that  appellee  bad  taken  title  to 
land  in  trust  for  appellant,  under  an  agreement  to  transfer  the  title  to  it  on 
payment  of  his  expenses  within  a  rea^ouable  time,  which  time  had  long 
since 'elapsed,  this  court  holds  as  correct,  a  decree  ordering  appellant  to 
pay  the  expenses  incurred  by  appellee  by  a  time  fixed,  otherwise  appellee *s 
title  to  become  absolute,  a  sale  being  unnecessary. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Superior  Cofirt  of  Oook  County;  the 
Hon.  KiuK  Ha  WES,  Judge,  presiding. 

The  decree  in  this  case  finds  that  appellee  holds  the  title  to 
certain  premises  in  trust  for  appellant;  it  also  finds  that  appel- 
lee took  such  title  under  an  agreement  with  appellant,  the 
intent  and  meaning  of  which  was  that  it  should  pay  him  the 
sums  he  paid  in  acquiring  such  title  within  a  reasonable  time, 
and  that  such  reasonable  time  has  long  since  elapsed.  The 
court  therefore  ordered  that  appellant  pay  such  snms  so  paid, 
with  interest  thereon,  by  March  2, 1891,  and  that  thereupon 
appellee  convey  the  said  premises  to  appellant,  and  that  in 
default  of  such  payment  the  title  of  appellee  to  the  said  prem- 
ises become  absolute.  Appellant  objects  to  that  portion  of  the 
decree  which  fixes  the  amount  it  is  to  pay,  insisting  that  the 
sura  of  819,280  is  improperly  included  therein;  and  appellant 
also  insists  that  in  default  of  payment  the  court  should  have 
ordered  tha  premises  sold,  leaving  in  appellant  the  statutory 
right  of  redemption. 

Messrs.  Knight  &  Bkown,  for  appellant, 

Mr.  Arnold  Tripp,  for  appellee. 

Waterman,  P.  J.     In  reference  to  the  amount  to  be  paid 
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bj  appellant,  it  is  unnecessary  to  say  more  than  tliat  as  tliat 
part  of  the  decree  depends  entirely  upon  the  view  thai  is  to 
be  taken  of  the  facts  of  the  case,  we  see  no  reason  for  inter- 
fering with  the  conclusions  of  the  chancellor  in  that  reo^ard. 

As  to  the  order  that  the  sum  fixed  should  be  paid  by  March, 
1891,  and  that  in  default  thereof  the  title  of  appellee  become 
absolute,  that  portion  of  the  decree  is  based  upon  the  evidence 
and  thefindinfif  in  substance  that  all  the  money  for  the  convey- 
ance under  w-hich  ap]  ellee  obtained  title  to  the  property  in 
question,  and  under  which  appellant  derives  all  its  rights  in 
and  to  such  property,  was  paid  by  appellee.  Save  for  the 
payments  made  by  appellee,  appellant  never  had  any  title  to 
these  premises.  The  case  is  not,  therefore,  one  in  which 
appellant  has  pledged  something  to  secure  its  promise  to  pay, 
but  is  rather  one  where  it  induced  appellee  to  pay  for  and 
take  title  to  property,  giving  to  it  an  opportunity  within  a 
reasonable  time  to  acquire  from  him  the  title  he  had.  Appel- 
lee did  not  go  into  court  asking  to  have  a  mortgage  foreclosed; 
on  the  contrary  appellant  sought  to  enforce  what  it  insisted 
and  now  insists,  was  its  right  to  pay  for  and  take  title  to  a 
piece  of  property.  By  what  rule  of  equity,  this  price  being 
long  since  due,  is  appellant  entitled  to  have  the  property  sold 
and  appellant  have  twelve  months  more  in  which  to  determine 
whether  it  will  take  the  property?  Admitting,  as  is  insisted, 
that  Scully  was  a  mortgagee,  the  practice  is  not  as  is  contended, 
that  a  sale  must  be  ordered. 

Upon  a  bill  filed  by  a  mortgagor  to  redeem,  there  should 
not  be  any  order  of  sale;  the  decree  for  the  complainant  in 
such  case  is  that  he  pay  within  a  short  time,  fixed  by  the  court, 
and  that  in  default  thereof,  his  bill  be  dismissed.  2  Daniell's 
Ch.  Pr.  644;  Jones  on  Mortgages,  Sec.  1106;  2  Barbour's  Ch. 
Pr.  199;  Bremer. et  al.  v.  Calumet  Dock  Co.,  127  III.  464; 
Decker  v.  Patton,  120  111.  464;  Pilmon  v.  Thornton,  66  Me. 
469.  The  form  of  decree  entered  in  this  case  has  been 
approved  in  Bremer  et  al.  v.  Canal  &  Dock  Co.,  supra,  and 
in  KirchoflE  v.  Union  Mut.  Life  I«s.  Co.,  33  111.  App.  607- 
618,  which  last  mentioned  case  was  afiirmed  in  133  111.  368- 
a^L     The  decree  of  the  Superior  Court  is  aflSrmed. 

Decree  affirmed. 
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Robert  S.  Ingalls 

V. 

Joseph  C.  Allen. 

Verdict--  Re  in  i  t  U  tur — Speeia  I  Interroga  fortes — Practice, 

1.  Altlioa^rh  there  were  several  disputed  items  included  in  a  verdict,  tbe 
fact  that  the  trial  court  did  not,  in  ordering  a  remittitur,  specify  to  which 
item  it  applied,  does  not  constitute  an  error  for  which  this  court  will,  upon 
the  case  presented,  revoi*ffe  the  judgment. 

2.  Special  interrogatories  should  be  single  and  not  relate  to  evidentiary 
facts  merely. 

3.  Where  a  jury  fails  to  answer  special  interrogatories,  connpel  should 
call  attention  of  the  trial  court  to  the  fact  and  move  that  the  jury  be  sent 
back  to  answer  them. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
It  W.  Clifford,  Judge,  presiding. 

Mr.  Frank  J.  Crawford,  for  appellant. 

Messrs.  D.  J.  &  H.  D.  Crocker,  for  appellee. 

Per  Cvrmm.  This  case  was  in  this  court  before  and  is 
reported  in  33  111.  App.  468.  The  issues  of  fact  presented  by 
the  record  are  substantially  the  same  now  as  on  the  former 
appeal,  and  are  sufficiently  stated  in  the  former  opinion.  On 
appeal  to  the  Supreme  Court,  the  former  judgment  of  the 
Circuit  Court  and  of  this  court  was  reversed  for  error  in  an 
instruction  given  on  the  trial. 

There  is  now  no  complaint  that  the  court  committed  any 
error  in  giving  or  refusing  instmctions,  and  there  is  an  ir- 
reconcilable conflict  in  the  evidence  on  every  issue  of  fact 
presented  for  the  determination  of  the  jury.  Upon  none  of 
iSLid  issues  can  it  be  said  that  the  evidence  so  preponderates  in 
favor  of  appellant  as  to  justify  the  conclusion  that  tlie  verdict 
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ought  to  be  set  aside.  Two  juries  have  reached  the  same  re- 
sult on  substantially  the  same  evidence,  and  this  result  has  been 
acquiesced  in  by  two  judges  who  saw  and  heard  the  witnesses 
so  far  as  they  testified  in  open  court  Tlie  jury,  as  appellant 
contends,  wrongfully  included  in  their  verdict  the  sum  of. 
$150  commissions  to  appellee  for  selling  appellant's  farm  in 
Kansas.  The  court  required  a  remiititiir  of  $150  from  the 
verdict  and  rendered  judgment  for  the  verdict  thus  reduced. 
Appellant  contends  that  this  re^nittitur  did  not  cure  the 
wrongful  allowance  of  this  item. 

The  remittitur  indicated  that  there  wa,s  an  item  of  $150 
as  to  the  allowance  of  which  the  trial  court  did  not  agree  with 
the  jury.  Consideration  of  the  record  leads  to  the  conclusion 
that  the  item  the  court  rejected  was  the- one  for  commissions 
for  sale  of  the  Kansas  farm.  Appellant  says  that  there  was 
disf)ute  as  to  the  other  $150  items  and  that  it  can  not  be  told 
what  one  the  court  rejected  It  is  not  perceived  how  the  fail- 
ure to  indicate  the  particular  item  to  wliich  the  remittitur 
relates  can  injure  appellant  The  reduction  of  the  verdict  is 
in  his  favor,  and  there  is  nothing  in  the  case  which  indicates 
passion  or  ])rejudice  on  the  j)art  of  the  jury.  The  action  is 
for  wages  and  not  for  punitive  damages,  and  when  the  plaint- 
iffs claim  is  in  assumpsit  for  several  different  items,  the  rejec- 
tion by  the  court  of  some  item  which  the  jury  have  allowed 
is  no  impeachment  of  the  general  verdict. 

Complaint  is  made  that  the  court  did  not  submit  certain 
special  interrogatories  to  the  jury  as  asked  by  aj)}iellants,  but 
modified  them  so  as  to  leave  out  some  point  on.which  a  finding 
was  requested.  We  are  of  the  opinion  that  the  modifications  by 
the  court  of  the  questions  to  be  submitted  were  pro])er.  The 
interrogatories  as  asked  were  faulty  in  joining  two  or  three 
questions  requiring  different  answers  in  one  interrogatory, 
some  of  the  questions  joined,  with  others,  relating  to  eviden- 
tiary facts  UK' rely.  If  such  special  questions  ever  serve  any 
just  ])urpose,  it  can  only  be  when  they  are  single  and  there- 
fore simple  and  not  confusing.  That  the  jury  did  not  fully 
answer  the  second  and  tliird  special  requests  can  not  be  availed 
of  now.      Counsel  should  have  called  attention  to  that  when 
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the  verdict  came  in,  and  moved  to  liave  the  jury  sent  back  to 
answer  fully. 

There  is  no  error  in  tlie  record  which  authorizes  the  re- 
versal of  the  judgment  and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 


Fb^ncis  T.  Wheeler  et  al. 

V- 

Pullman  Iron  &  Steel  Company  et  al. 

Corporations— JUismanagemef it  of  Corporate  Business  by  Officers — Bill 
for  Receiver — Allegations  Must  Be  Specific* 

Upon  A  bill,  filed,  seekiniir  to  take  the  manaprement  of  a  corporation  out  of 
the  hands  of  its  oiiicers,  to  have  a  receiyer  appointed  and  an  accounting 
with  its  creditors,  its  affairs  wound  up  and  its  assets  distributed  among*  its 
stockholders,  upon  the  ground  that  its  affairs  were  not  being  managed  in 
the  interest  of  all  its  stockholders,  but  for  the  benefit  of  other  corporations, 
with  which  a  person  owning  a  niHJority  of  the  stock  of  the  company  in 
question  was  connected,  this  court  holds,  that  to  sustain  such  a  bill,  the 
allegations  should  have  bpen  specific  and  definite  in  the  charge  of  fraud- 
ulent miRmanagementf  so  that  the  court  could  see  that  the  charges  are  not 
the  mere  conclusion  of  the  pleader. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

The  bill  in  this  case  sets  forth  that  about  October  8,  1883, 
there  was  organized  a  corporation  known  as  the  Pullman  Iron 
&  Steel  Company,  with  a  capital  stock  of  $500,000,  consisting 
of  5,000  shares  of  $100  each;  that  in  payment  for  said  stock, 
there  was  conveyed  to  the  company  a  certain  patent  for  mak- 
ing railway  spikes;  that  afterward  the  owners  of  the  stock, 
to  whom  the  same  had  been  issued,  donated  one-half  of  the 
same  to  the  company,  to  be  used  as  a  working  capital,  and  of 
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this  treasury  stock  a  portion  was  sold,  in  all  about  1,625  shares, 
for  which  the  company  received  $100,000,  of  which  treasury 
stock  the  complainants,  appellants,  each  purchased  $5,000, 
which  they  have  ever  since  owned;  that  the  company  there- 
after erected  works,  including  a  rolling  mill  in  Pullman,  foe 
the  manufacture  of  spikes  under  said  patent;  that  it  was 
soon  after  found  that  the  machinery  purchased  for  the  manu- 
facture of  spikes  would  not  do  the  work,  and  their  manufact- 
ure was  substantially  abandoned,  and  the  principal  business  of 
the  company  became  the  manufacture  and  sale  of  bar  iron; 
that  there  was  invested  in  the  company's  plant  about  $116^000, 
which  was  $16,000  more  than  the  money  on  hand.  For  the 
purpose  of  meeting  this  deficit  and  to  provide  a  fund  to  operate 
the  works,  the  company  issued  bonds  to  the  amount  of  $100,000, 
securing  the  same  by  a  mortgage  upon  all  its  property.  Only 
$25,000  of  the  bonds  were  actually  disposed  of,  for  which  the 
company  received  the  sum  of  $25,000;  that  shortly. afterward 
the  company  commenced  to  borrow  money  from  the  Pullman 
Loan  and  Savings  Bank,  and  so  continued  to  do  until  it  owed 
the  bank  about  $56,500,  and  by  resolution  of  the  board  of 
directors,  in  December,  1886,  the  remaining  $75,000  of  bonds 
were  ordered  to  be  delivered  to  the  Pullman  bank  as  security 
for  its  claim;  that  in  September,  18S5,  the  company  owed 
the  Pullman  bank  about  the  same  amount  it  still  owes,  and  its 
affairs  being  in  a  desperate  condition,  George  M.  Pullman 
caused  the  Pullman  Palace  Car  Company  to  give  the  Pullman 
Iron  &  Steel  Company  a  line  of  credit,  whereby  it  was 
enabled  to  purchase  materials  and  continue  in  operation,  and 
that  such  state  of  afiFairs  has  continued  up  to  this  time,  by 
virtue  of  which  the  Pullman  Iron  &  Steel  Company  has  been 
enabled  to  make  large  purchases  of  iron  and  other  materials, 
and  to  build  extensive  additions  to  its  works,  whereby  its 
indebtedness  has  been  very  largely  increased. 

That  George  M.  Pullman,  who  is  and  has  beeii  from  the 
beginning,  the  controlling  stockholder  of  the  Pullman  Iron  & 
Steel  Company,  is  the  president  of  the  Pullman  Palace  Car 
Company  and  the  president  and  principal  stockholder  of  the 
Pullman  Loan  and  Savings  Bank,  and  that  he  has  ordered  and 


628  Appellate  Courts  of  Illinois. 

Vol.  43.]  Wheeler  v.  Pullman  Iron  &  Steel  Co. 

directed  tbe  entire  business  of  the  Iron  &  Steel  Company 
almost  solely  for  th6  benefit  of  the  Palace  Car  Company,  and 
dictated  the  prices  at  which  the  Iron  &  Steel  Company  should 
furnish  its  produce  to  the  car  company,  which  prices  were  so 
low  that  little  or  no  profit  was  realized;  that  the  Ii'on  &  Steel 
Company  would  have  realized  large  profits  had  it  been  allowed 
to  manufacture  bar  iron  and  sell  to  the  trade  at  ruling 
market  prices,  and  that  it  would  then  have  beeu  enabled  to 
discharge  or  largely  reduce  its  indebtedness,  but  that  it  has 
not  done  so  but  is  irretrievably  and  hopelessly  insolvent,  with 
liabilities  in  excess  of  $300,000,  about  $180,000  of  which,  it  is 
claimed  by  its  oflicers,  is  due  to  the  Palace  Car  Company; 
that  of  the  stock  of  the  Pullman  Iron  &  Steel  Company,  said 
George  M.  Pullman  is  the  owner  of  2,691  shares  thereof; 
tliat  the  patent  transferred  to  the  company  in  ostensible 
payment  of  subscrijjtions  to  its  capital  stock  is  worthless, 
and  has  been  abandoned  by  the  company;  that  npou  a  fair 
accounting  between  the  Iron  &  Steel  Company  and  the  Palace 
Gjir  Company,  based  upon  the  actual  market  price  of  iron 
furnished,  the  alleged  indebtedness  to  the  Palace  Car  Com- 
pany would  be  so  reduced  that  complainant's  stock  would  have 
some  value  which  they  desire  to  save  for  themselves. 

That  all  of  the  officers  of  the  Iron  &  Steel  Company  liold 
their  positions  entirely  by  direction  of  said  George  M.  Pull- 
man and  subject  to  his  absolute  control,  and  that  all  of  them  are 
in  the  employment  and  pay  of  the  Palace  Car  Company,  none 
of  said  directors  and  officers  having  any  pecuniary  interest  in 
the  said  Iron  &  Steel  Company. 

The  bill  prays  that  an  accounting  may  be  taken  as  between 
the  Iron  &  Steel  Company  on  one  hand,  and  the  Pullman  Pal- 
ace Car  Company  and  the  Pullman  Loan  and  Savings  Bank  on 
tlie  other,  so  that  its  exact  indebtedness  to  each  may  be  ascer- 
tained; that  the  corporation,  the  Pullman  Iron  &  Steel  Com- 
pany, may  be  dissolved  and  a  receiver  appointed  for  it,  its 
assets  marshaled,  and  the  liabilities  of  stockholders  ascertained; 
that  the  equities  of  all  parties  may  be  adjusted,  and  that  if 
after  the  payment  of  the  liabilities  any  surplus  remains,  such 
surplus  may  be  divided  pro  rata  among  the  stockholders. 
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The  Pullman  Iron  &  Steel  Company,  the  Pullman  Loan  and 
Savin;^8  Bank,  the  Pullman  Palace  Car  Company,  the  officers 
and  directors  of  the  Pullman  Iron  &  Steel  Company,  were 
made  defendants.  They  appeared  and  filed  a  demurrer,  which 
demurrer  was  sustained  and  the  bill  dismissed  for  want  of 
equity. 

Messrs.  Ullman  &  IIacker,  for  appellants. 

Messrs.  John  S.  Runnells  and  William  BtTtRY,  for  appel- 
lees. 

Waterman,  P.  J.  Briefly  stated,  the  bill  in  this  case  seeks 
to  take  the  management  of  the  Pullman  Iron  &  Steel  Com- 
pany out  of  the  hands  of  a  majority  of  the  stockholders  and  of 
the  ofiicers  and  directors  by  them  selected,  to  have  a  receiver 
appointed,  an  accounting  had  with  its  creditors,  its  affairs 
wound  up  and  its  assets  distributed  among  its  stockholders, 
upon  the  allegation  that  its  affairs  are  not  managed  and  have 
not  been  for  its  benefit  and  the  benefit  of  its  stockholders  as  a 
whole,  but  for  the  benefit  of  other  corporations  with  which 
the  person  owning  a  majority  of  the  stock  of  the  Iron  &  Steel 
Com|mny  is  connected. 

The  allegations  are  perhaps  intended  as  a  charge  of  fraudu- 
lent misconduct  on  the  part  of  the  officers  and  directors  of  the 
Iron  &  Steel  Company;  but  as  stated  they  do  not  amount  to 
more  than  allegations  of  a  want  of  business  judgment  and 
sagacity  or  a  lack  of  attention.  What  is  alleged  is  in  substance 
that  they  have  caused  the  Iron  &  Steel  Company  to  sell  its 
product  at  prices  so  low  that  little  or  no  profit  has  been  real- 
ized, and  that  it  would  have  realized  large  profits  had  it  been 
allowed  to  manufacture  bar  iron  and  sell  the  same  to  the  trade 
at  ruling  market  prices. 

These  allegations  of  stupid  or  fraudulent  conduct  on  the 
part  of  the  officers  and  directors  of  the  Iron  &  Steel  Company 
are  altogether  too  general  and  indefinite  to  constitute  the  basis 
of  a  decree  by  a  court  of  equity.  The  allegations  are  alto- 
gether conclusions  on  the  part  of  the  complainants.     At  what 
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prices  the  Iron  &  Steel  Company  has  so^d  or  furnished  its 
product  to  the  Car  Company  is  not  stated,  neither  is  there  any 
statement  as  to  what  amount  of  bar  iron  it  has  or  could  have 
manufactured  and  sold  to  other  parties,  nor  at  what  price  such 
bar  iron  could  have  been  sold,  or  what  the  ruling  market 
prices  were;  nor  does  it  appear  from  the  allegations  of  the 
bill  whether  George  M.  Pullman,  who  is  charged  to  have  been 
and  to  be  the  controlling  stockholder  of  the  Iron  &  Steel 
Company,  has  knowingly  or  intentionally  caused  that  company 
to  fm'nish  its  product  to  the  Car  Company  at  prices  less  than 
what  its  product  could  have  been  sold  to  the  trade  for,  or 
whether  such  action  upon  his  part  has  been  through  mere 
inadvertence,  lack  of  proper  judgment  or  a  want  of  knowledge 
of  what  the  niling  prices  for  such  product  were,  and  the  prices 
at  which  such  product  could  have  been  sold  to  the  trade. 

It  may  be  entirely  true  that  the  course  of  the  business  of 
the  Iron  &  Steel  Company  has  been  such  that  its  work  has 
been  in  its  result  as  a  profit  almost  solely  for  the  benefit  of  the 
Palace  Car  Company,  and  yet  such  result  have  been  brought 
about,  not  by  any  fraudulent  conduct  on  the  part  of  said  George 
M.  Pullman,  by  his  or  its  officers  intending  to  control  the  Iron 
&  Steel  Company  so  that  its  operations  should  not  be  for  its 
benefit,  but  should  be  for  the  benefit  of  the  Palace  Car  Com- 
pany; but  that  such  unfortunate  result,  so  far  as  the  Iron 
&  Steel  Company  is  concerned,  has  been  brought  about  simply 
by  his  and  their  lack  of  knowledge  of  the  ruling  market  prices 
or  his  lack  of  business  judgment  or  sagacity,  shown  by  their 
failing  to  sell  the  product  of  the  Iron  &  Stpel  Company  at  the 
ruling  market  prices. 

If  the  conclusions  of  the  complainants,  set  forth  by  this  bill, 
are  based  upon  actual  facts,  no  reason  is  shown  for  not  stating 
such  facts  so  that  the  court,  by  an  inspection  of  the  bill,  could 
liave  seen  that  the  Iron  &  Steel  Company  had  been  selling 
its  product,  not  merely  at  prices  so  low  that  little  or  no  profit 
was  realized,  which  is  a  very  common  thing,  both  with  indi- 
viduals and  corporations,  but  had  sold  its  product  at  prices 
materially  below  the  ruling  market  prices  for  such  goods. 

If  the  allegations  of  the  bill  as  to  its  indebtedness  and  the 
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value  of  its  assets  are  true,  then  it  would  seem  tliat  its  creditors 
have  a  much  greater  interest  in  its  management  than  these 
com plainants  can  possibly  have.  None  of  these <;reditors,  whose 
claims  aggregate  more  than  $300,00Q,  are  making  any  com- 
plaint as  to  the  management  of  the  company.  It  does  not 
appear  that  any  judgment  has  ever  been  obtained  against  it, 
or  that  it  is  not  promptly  meeting  all  its  bills.  It  is  doing  a 
large  business  and  lessening  its  liabilities.  It  is  quite  appar- 
ent that  to  take,  under  such  circumstances,  the  control  of  its 
affairs  out  of  the  hands  of  a  majority  of  its  stockholders  and 
put  it  in  charge  of  a  receiver  might  greatly  jeopardize  the 
interests  of  its  creditors  and  result  in  a  large  loss  to  them. 

While  it  is  true  that  the  complainants  represent  but  one 
hundred  out  of  5,000  shares,  yet  it  is  their  right  to  have  the 
affairs  of  the  coi-poration  honestly  administered  for  the  bene- 
fit of  its  stockholders,  and  if  they  are  being  intentionally  not 
so  administered,  they  are  entitled  to  relief  in  a  court  of  equity; 
but  in  asking  for  such  relief  they  should  so  specifically  set 
forth  the  acts  of  mismanagement,  which,  if  taken  as  they  desire 
to  have  them  taken,  amount  to  charges  of  fraud,  that  the 
court  can  see  from  a  reading  of  the  bill  that  if  the  matters 
and  things  therein  specifically  set  up  are  true,  its  affairs  are, 
by  its  officers  and  directors,  intentionally  and  fraudulently 
mismanaged,  and  that  the  allegations  of  fraudulent  misman- 
agement are  not  mere  conclusions  of  the  pleader. 

Whether,  in  the  case  of  a  corporation  doing  business,  meet- 
ing all  demands  against  it  promptly,  not  charged  to  have  done 
any  acts  for  which  its  charter  might  be  forfeited,  a  receiver 
will,  at  the  instance  of  stockholders,  be  appointed  and  the  cor- 
poration woimd  up,  upon  charges  of  fraudulent  mismanage- 
ment, or  whether  in  such  case  the  court,  declining  to  appoint 
a  receiver,  will  compel  the  officers  of  the  company  toaccoAint 
for  their  breach  of  trust  and  enjoin  the  doing  of  such  further 
fraudulent  acts,  are  questions  which  under  the  allegations  of 
this  bill  we  are  not  called  upon  to  discuss. 

The  decree  of  the  Superior  Court  dismissing  the  bill  is 
affirmed. 

Decree  affirmed. 
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43  o3»|  Hugh  Chittick  and  Ann  Chittick 

V. 

Town  of  Lake. 


Judgments  and  Decrees — Pleading — Damages — Action  for  Flooding 
Land, 

■ 

1.  Where  damapres  are  aflsewied  upon  a  count  in  which  entire  daranufpfl 

are  claimed  from  both  actionable  and  uon-iictiunabie  causes  joined,  judgment 
should  be  arrested.  ' 

2.  In  the  case  at  bar,  there  bein^r  no  sufficient  allegations  or  proof  to 
show  that  plaintiffs  had  suffered  any  dam;i(?e  because  of  the  actn  of  defend- 
ant which  they  would  not  have  suffered  in  any  event,  the  judgment  for 
defendant  must  be  sustained. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Fkank  Baker,  Judge,  presiding. 

Messrs.  Babnum  &  Barnum  and  Caldwell  &  Pierson,  for 
appellants. 

Messrs.  John  S.  Milleb  and  George  A.  Dcput,  for  appellee. 

Gaby,  J.  The  appellants  sued  the  town  for  flooding  two 
separate  tracts  of  land.  The  two  counts  of  the  declaration 
only  differ  as  the  ap|>lication  of  the  averments  to  the  separate 
tracts  required.  After  averring  occupation  and  cultivation  of 
one  of  the  tracts  the  first  count  proceeds: 

"That  the  natural  drainage  from  said  premises  is  through 
and  bv  certain  ditches  or  drains,  theretofore  constructed  and 
maintained  by  the  said  defendant  through  and  on  the  public 
street  or  highway,  the  property  of  said  defendant  known  as 
Ashland  avenue  lying  east  of  said  premises,  which  said  ditches 
or  drains  it  was  during  all  the  time  from  the  date  first  above 
mentioned  hitherto  the  duty  of  said  defendant  to  constantly 
and  at  all  times  keep  and  maintain  free  and  clear  of  all  obstruc 
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tions.  That  the  said  defendant,  well  knowing  its  duty  in  the 
premises,  on,  to  wit,  the  2d  day  of  November,  A.  D.  1883,  and 
from  time  to  time  thereafter  and  up  to  the  commencement  of 
this  suit,  negligently  and  unlawfully  permitted  the  said  ditches 
or  drains  to  be  obstructed  and  filled  up,  thereby  preventing 
the  free  flow  of  the  water  from  the  plaintiffs'  said  premises,  and 
on,  to  wit,  the  said  2d  day  of  November,  1883,  and  from  time 
to  time  thence  hitherto,  opened  up  and  constructed  another 
drain  or  ditch  in  said  Ashland  avenue  south  of  the  said 
premises  so  as  aforesaid  occupied  by  the  ^plaintiffs,  causing 
thereby  an  increased  flow  of  water  on  and  upon  said  premises 
of  plaintiffs,  by  reason  whereof  plaintiffs'  crops,"  etc.,  stating 
damage. 

It  is  not  now  contended  that  any  duty  rested  upon  the  town 
to  keep  highway  ditches  in  condition  to  drain  the  lands  of 
adjoining  occupants.  But  the  court  instructed  the  jury  that 
the  only  negligence  they  were  *to  consider  was  in  permitting 
such  ditches  to  be  filled  up,  and  refused  instructions  requested 
by  appellants  as  follows : 

"The  jury  are  instructed  that  a  municipal  corporation  can  not 
lawfully,  by  artificial  trenches,  cliannels  or  otherwise,  increase 
the  volume  of  water  that  would  naturally  flow  or  collect  upon 
a  field  or  lot;  and  if  the  jury  believe  from  the  evidence  that 
the  defendant  constructed  a  ditch  or  drain  so  that  on  Novem- 
ber 2,  1883,  and  from  time  to  time  since  and /prior  to  Sep- 
tember, 1886,  the  volume  of  water  that  would  naturally  collect 
or  flow  upon  plaintiffs'  premises  was  greatly  increased,  and 
that  by  reason  of  such  increased  volume  of  water  the  plaint- 
iffs' premises  were  flooded  and  plaintiffs'  property  damaged, 
then  the  jury  should  find  for  the  plaintiffs  to  the  amount 
which  the  proof  shows  such  loss  to  be."  "If  the  jury  believe 
from  the  evidence  that  the  plaintiffs  have  made  out  their  case 
as  laid  in  their  declaration,  they  must  find  for  the  plaintiffs." 

Though  an  instruction  in  the  form  of  the  last  of  these  has 
been  held  not  erroneous  several  times,  it  has  never  met  a  very 
emphatic  approval,  and  isabsurd  in  principle.  Pennsylvania  Co. 
V.  Versten,  41  111.  A  pp.  345.  On  the  wiiole  evidence  it  is  pretty 
clear  that,  without  any  ditches  that  the  town  opened,  the  crops 
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of  the  appellants  would  have  siiflFercd  just  as  they  did,  and  so 
tlie  town  has  not  injured  the  appellants.  Crohen  v.  Ewers, 
39  111.  App.  34.  Tlieir  complaint  is  that,  by  preventing  the 
free  flow  through  some  ditches  and  causing  an  increased  flow 
through  another,  they  were  damaged,  not  by  the  one  canse, 
but  by  both,  and  that  is  alleged  without  any  local  descrip- 
tion or  averment  (except  that  natural  drainage  was  through  a 
ditch)  by  which  any  relatiop  of  cause  and  ejBfect  can  be  traced. 
Now,  if  damages  were  assessed  upon  such  a  count,  entire 
damages  from  actionable  and  non-actionable  causes  joined, 
judgment  would  be  arrested.  Sicklemore  v.  Thistleton,  6  M. 
&  S.  9;  Sheen  v.  Tickio,  5  M.  &  W.  175.  The  statute,  Sec 
57  Practice  Act,  does  not  touch  this  matter.  Morrow  v.  Gov- 
ernor, Hard  in  (Ky.),  489. 

On  the  whole  case  no  cause  of  action  is  stated  in  the 
declaration  nor  proved  by  the  evidence.  Neither  one  nor  the 
other  shows  that,  taking  together  all  that  the  town  has  done, 
the  a]>pe1lants  have  been  worse  off  than  they  would  have  been 


if  the  town  had  done  nothing. 


Judgment  affirmed. 
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The  North  Chicago  Street  Eailroad  Company 

V. 

Egbert  C.  Cook. 

Street  Pa  iJ  road  ft — Personal  Injuries  Received  in  Get  fin  fj  Upon  Car — ^fi- 
dence — Degree  of  Care  Required  on  Part  of  Company — Error,  When  Not 
Reversible — Damages, 


1.  An  action  being  brougrht  to  recover  daniagreR  for  a  broken  arm 
received  by  plaintiff  when  attempting  to  board  defendant's  car,  this  court 
holds  that,  in  the  absence  of  evidence  as  to  amount  of  expenses  incurred  by 
plaintiff,  it  was  error  to  tell  the  jury  that,  in  assessing  damages,  they  might 
consider  the  necessary  expenses  resulting  from  the  injury, 

2.  A  non-professional  man  should  not  be  permitted  to  tell  what  pain  and 
inconvenience  he  suffered  as  the  result  of  the  injury. 

3.  The  stopping  of  a  street  car  is  an  invitation  to  would  be  passengers 
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to  get  on  board,  and  it  is  the  duty  of  the  company  to  afford  to  such  a  rea- 
sonable opportunity  to  do  so.  The  company  is  bound  to  exercise  the  highest 
diligence  to  enable  parties  invited  to  board  its  cars  to  get  upon*  to  ride  in, 
and  to  leave  its  cars  safely. 

4.  Where  a  person  boarding  a  car  is  injured  by  the  premature  starting 
thereof,  it  is  no  excuse  for  the  company  that  the  car  was  signaled  to  start 
by  another  pnpsenger  and  not  by  its  servants. 

5.  Where,  upon  the  whole  record,  it  is  obvious  that  the  plaintiff  is  entitled 
to  recover,  and  the  damages  assessed  are  reasonable,  this  court  will,  notwith< 
standing  the  fact  that  improper  evidence  was  admitted,  aihrm  the  judg- 
ment in  plaintiff^s  favor* 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  CookCouiily;  the  Hon 
EiCHAKD  W.  Clifford.  Judge,  presiding,. 

Appellee,  an  old  and  infirm  man,  standing  in  the  street, 
signaled  one  of  appellant's  cars  to  stop  and  let  him  on.  The 
car  passed  him  a  short  distance  and  stopped  to  let  a  woman  get 
off.  Appellee,  being  beckoned  by  passengers  upon  the  rear 
steps  to  come  on,  hobbled  along,  and  it  would  seem  caught 
hold  of  the  hand  rail;  he  was  not  very  active  and  ere  he  could 
step  up,  some  one,  a  passenger  apparently  (the  conductor 
denies  that  he  did),  gave  a  signal  to  go  on,  in  consequence  of 
which  the  car  started,  pulling  appellee  off  his  feet  and  leaving 
him  lying  in  the  street.  The  car  stopped,  the  conductor  and 
passengers  ran  back  and  it  was  found  that  appellee  had  sus- 
tained a  serious  injury.  When  appellee  signaled  the  car  to 
stop,  and  when  he  endeavored  to  get  on,  the  conductor  was  on 
or  near  the  front  platform  collecting  fares. 

The  jury  returned  a  verdict  of  §1,625  for  the  plaintiff; 
the  court  gave  judgment  for  this  sum  and  the  defendant 
below  appeals. 

Messrs.  TV.  J.  IItnes,  Edmund  Fubthmann,  and  11.  11. 
Martin,  for  api)ellant. 

Mr.  Samuel  W.  Packard,  for  appellee. 

Waterman,  P.  J.     The  very  able  briefs  presented  by  appel- 
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lant  show  what  we  regard  as  errors  committed  upon  the  trial 
of  this  ciiuse.  In  the  absence  of  anj  evidence  showing  what 
amount  of  expense  appellee  had  paid  or  incurred,  we  do  not 
think  that  the  jury  should  have  been  instructed  that  in  estimat- 
ing plaintiff's  damages  they  might  include  the  necessary  ex- 
penses which  could  be  treated  as  a  necessary  result  of  the  injury. 
It  is  true,  as  is  urged  by  appellee,  that  there  are  some  things 
which  a  jury  may  consider,  in  the  absence  of  direct  testimony 
establishing  the  fact;  but  neither  the  average  man  nor  the 
average  juror  has  had  sucli  experience  that  without  evidence 
he  can  say  what  the  necessary  expenses  attending  a  broken 
arm  are;  in  endeavoring  without  evidence  to  estimate  as  to 
such  a  matter,  he  must  enter  upon  the  field  of  mere  conject- 
ure. C.  B.  &  Q.  R  R.  Co.  V.  Hale,  S3  111.  360;  I.  C.  R  R  v. 
Frelka,9  111.  App.  605;  Joliet  v.  Ilenry,lllll.  App.  54;  Reed  v. 
R  R  Co.,  55  Iowa,  23;  Duke  v.  R  R  Co.,  90  Mo.  347.  Xor 
should  appellee  have  been  permitted  to  state  what  pain  and 
inconvenience  he  had  suffered  in  conseqicence  of  the  injury. 
Appellee  was  not  an  expert  qualified  to  answer  pathological 
questions. 

There  is  great  danger  of  misleading  in  calling  attention  in 
instructions  to  particular  bits  of  evidence;  undue  importance 
may  thus  be  given  to  what  is  of  little  consequence  or  perhaps 
of  no  consequence  at  all,  when  considered  with  all  other  things 
shown.  Some  of  the  instructions  are  objectionable  in  this  and 
other  respects,  but  taking  the  instructions  as  a  wliole,  in  which 
way  they  must  be  regarded,  we  do  not  think  tliat  the  jury 
was  misled  to  the  prejudice  of  appellant.  The  answers  to  the 
pathological  question  it  is  not  likely  did  the  defendant  any 
harm;  indeed,  that  a  man  would  suffer  pain  and  inconvenience 
from  a  broken  arm  is  one  of  those  things  which  a  jury  may 
infer  without  evidence. 

Upon  the  merits,  it  is  clear  that  the  plaintiff  was  entitled  to 
a  verdict  in  his  favor.  Appellant's  car  liad  stopped;  it  was 
not  so  crowded  but  that  more  passengers  might  get  on;  indeed, 
there  is  no  pretense  that  appellant  either  gave  notice  that  no 
more  could  get  on  or  that  it  did  not  desire  to  receive  more  pas- 
sengers.    Under  such  circumstances,  the  stopping  of  tjie  car 
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was  an  invitation  to  any  person  who  desired  to  become  a  pas- 
seut];er  to  get  on  board;  and  it  became  the  duty  of  appellant 
to  afford  such  persons  a  reasonable  opportunity  to  do  so. 
Appellant  is  bound  to  exercise  the  greatest  diligertce  to  enable 
parties  so  invited,  to  get  on,  to  ride  in  and  get  off  its  cars  with- 
out injury.  When  this  car  stopped  and  appellee,  having  hold 
of  the  hand  rail,  was  about  to  step  up,  for  the  car  to  start  ere 
he  had  a  reasonable  opportunity  to  get  safely  on  was  pre- 
sumptively negligence  upon  the  part  of  appellant.  What  is  a 
reasonable  time  for  a  person  to  get  upon  a  car,  depends  to  some 
extent  upon  the  age  and  agility  of  the  party  endeavoring  to 
do  so.  It  is  said  by  appellant  that  none  of  its  servants  gave 
the  signal  foj*  the  car  to  start;  that  the  conductor  was  on  the 
front  platform,  where  his  duties  as  a  collector^of  fares  required 
him  to  be;  that  consequently  he  did  not  see  appellee,  and 
knew  nothing  about  him  until  after  he  was  injured.  Suppose 
all  this  to  be  so;  how  does  it  relieve  appellant  from  the  pre- 
. sumption  of  negligence  ?  Appellant  being  bound  to  exercise 
the  greatest  diligence  to  enable  appellee  to  enter  its  car  with- 
out being  injured  in  his  attempt  to  do  so,  it  cannot  plead  the 
attention  of  its  servants  to  other  matters  as  an  excuse  for  their 
*  want  of  care  for  his  safety;  nor  for  their  failure  in  this  regard 
is  it  a'sDfScient  reason  to  say  that  its  bell  cord  was  so  arranged 
that  a  passenger  could  and  did  signal  the  car  to  go  on;  all  that 
human  foresiglit  and  skill  could  do  for  the  protection  of 
appellee  it  was  bound  to  do,  and  the  evidence  does  not  show 
that  it  had  exhausted  the  practical  resources  of  ingenuity,  care 
and  skill  in  providing  for  the  safety  of  this  old  man. 

Under  the  evidence  shown  in  this  record,  liad  there  been  a 
judgment  for  the  defendant  it  would  have  been  our  duty  to 
set  it  aside.  We  ought,  then,  not  to  reverse  this  judgment 
unless  we  believe  that  bv  the  errors  committed  bv  the  trial 
court  appellant  has  been  prejudiced.  If  the  judgment  were 
much  larger  than  it  is  we  might  feel  that  the  result  of  the 
trial  had  been  affected  by  such  errors;  but  the  verdict  appears 
to  have  been  the  result  of  deliberation,  not  of  passion  or  prej- 
udice, and  is  no  larger  than  in  our  opinion  would  be  rendered 
upon  a  trial  free  from  error. 
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In  this  class  of  cases  the  public  have  a  certain  interest; 
they  bear  a  large  portion  of  the  expense  of  the  litigation.  A 
result,  EO  far  as  appellant  is  concerned,  having  been  reached 
which  is  as* favorable  to  it  as  any  that  can  be  expected,  and 
which  docs  not  ap])car  to  us  unjust,  we  see  no  sufficient  reason 
for  granting  a  new  trial. 

Interest  reipuhlicae  ut  sit  finis  litium. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


Josephine  Chebley  Hodges 
Walter  Thomas  Nash. 

Pt'arfief — Continuance — Insufficienct/  of  Affidavit  for — Negotiable  In- 
struments — Accommodation — Paper — Defenses  to  Action  on. 

i.  On  an  application  for  a  continuance  on  tbe  srround  of  the  absence  of  a 
loatcrial  witneHS  (he  affidavit  must  state  that  tbe  party  has  no  other  witne«« 
by  whom  he  can  prove  the  facta  stated  in  the  affidavit  as  completely  as  by 
the  absent  witness. 

2.  Accommodation  noten  are  made  to  be  used,  and  in  the  hands  of  one 
who.  before  due,  bona  fide  receives  them  for  value,  are  as  good  as  any  other 
notes. 

[Opinion  filed  February  9,  1892.] 

Appkal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Edmund  Furthmann,  for  appellant, 
Messrs.  Swift,  Campuell  &  Jones,  for  appellee. 

Waterman,  F.  J.  When  this  cause  was  called  for  trial, 
appellant  presented  an  affidavit  for  a  continuance  which  failed 
to  etate  that  she  had  no  other  witness  by  whom  she  could 
prove  the  facts  stated  in  her  affidavit  as  completely  as  by  the 
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absent  witness;  for  this  and  other  i-easons  the  court  properly 
refused  to  continue  the  case.     Jarvis  v.  Shacklock,  60  111.  378. 

It  is  urged  by  appellant  that  the  matters  and  things  set  forth 
by  appellant  in  her  affidavit  constituted  a  good  defense  to  the 
action.  The  suit  was  upon  a  promissory  note  made  by  appel- 
lant and  was  brought  by  an  indorsee.  The  defense  set  up  in 
the  affidavit  was  in  substance  that  the  note  was  made  for  the 
mere  accommodation  of  the  payee  and  that  the  plaintiff  was 
aware  of  such  fact.  This,  if  true,  did  not  constitute  a  defense. 
Accommodation  notes  are  made  to  be  used,  and  in  the  hands 
of  one  who  before  due  hona  fideiov  value  receives  them,  are  as 
good  as  any  other  notes.  Daniel  on  Neg.  Instruments,  Sec. 
726;  Cronise  v.  Kellogg,  20  111.  11.  There  was  nothing  to 
show  that  appellant  had  or  would  have  been  able  to  present  a 
defense  to  the  action  if  the  continuance  had  been  granted.  In 
brief,  there  is  nothing  to  show  that  appellant  had  any  defense 
to  the  action. 

The  judgment  is  merely  what  the  plaintiff  was  then,  and, 
so  far  as  appears,  is  now  entitled  to,  and  is  affirmed. 

Judgment  affinned. 


Robert  L.  Greenlee  et  al. 

V. 

Abraham  Goldstein. 

Trespass  Quare  Ciausum — Damages, 

Whero  plaintiff,  in  an  action  of  trespass  quare  clausurn,  has  never 
regained  possession  of  the  land  in  controversy,  he  can  recover  damages  only 
for  the  entry  or  entries.     Harding  v.  Sandy,  43  HI.  App.  442,  followed. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Mr.  H,  W.  Mageb,  for  appellants. 
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Messrs.  Lya'den  Evaijs  and  Frederick  Arkd,  for  appellee- 

Gary,  J.  This  was  an  action  of  trespass  quare  clausum  by 
the  appcVee  against  two  of  the  appellants,  named  Greenlee, 
and  two  named  Weils.  There  was  a  verdict  against  the 
Grecnlees,  and  no  verdict  for  or  against  the  Wellses.  The 
appellee,  then,  against  their  objection,  dismissed  as  to  tlicm. 
They  did  not  except,  but  joined  in  a  motion  for  a  new  trial,  and 
in  this  appeal  insist  upon  that  action  as  irregular.  If  the  case 
of  Wilderman  v.  Sandusky,  15  111.  59,  shall  be  adhered  to,  they 
have  no  cause  of  complaint.  The  verdict  and  judgment 
against  the  Greenlces  is  a  bar  for  the  Wellses. 

The  case  is  one  of  boundary  between  lots.  The  evidence 
tends  to  show  that  the  Greenlces  erected  a  building  upon  the 
lot  to  which  they  had  title,  but  in  so  doing  took  in  some 
ground  which  the  appellee  was  occupying  under  a  deed  to  the 
adjoining  lot.  If,  by  lapse  of  time,  that  occupation  had 
ripened  into  a  title,  the  jury  was  the  tribunal  to  find  the  fact. 
It  could  not  be  assumed  by  the  court  to  be  the  fact.  The 
excessive  damages,  $1,000,  would  be  ground  for  reversal  of 
this  judgment,  if  there  were  no  other  error.  The  aj)pel- 
lee  has  never  regained  possession  of  the  strip  in  controversy, 
and  can,  therefore,  in  any  event,  have  damages  only  for  the 
entry  or  entries.  C.  &  W.  I.  li.  R.  Co.  v.  Slee,  33  111.  App. 
416,  420,  two  cases.  If  there  were  entries  at  different  times 
between  which  appellee  regained  possession,  he  might,  in  one 
action,  with  a  coni'uiuando^  have  redress  for  all.  2  Water- 
man, Tresj)ass,  Sec.  929.  There  seems  to  bo  a  flood  of  cases 
recently  relying  upon  Eeeder  v.  Purdy,  41  111.  279.  In  this 
case  we  will  only  refer  to  what  we  said  about  that  in  Harding 
V.  Sandy,  43  111.  App.  442.  For  the  appellee  here  th.e  same 
instruction  in  substance  wliich  we,  in  Harding  v.  Sandy,  held  to 
be  error,  was  given,  and  we  adhere  to  that  decision. 

The  judgment  against  the  Greenlces  only  is  reversed  and 
the  cause  remanded.  No  order  as  to  the  Wellses  is  necessary, 
as  they  are  out  of  the  case. 

Heveraed  and  remanded* 
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William  W.  Shearer  et  al. 

V. 

The  Pacific  Express  Company. 


43    d41 
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Carriers — Express  Companies — Delivery  of  Package  to  Wrong  Party, 

Express  companies  are  insurers  for  the  safe  delivery  of  packages  intrusted 
to  their  care  and  nothinsr  can  excuse  them  from  this  obligation  except  the 
act  of  God  or  of  the  public  enemy.  No  circumstance  of  fraud,  imposition 
or  miRtake  witi  excuse  the  delivery,  by  a  common  carrier,  of  a  package  to 
Uie  wrong  person. 

[Opinion  jBled  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Barnum  &  Barnum,  for  appellants. 

Messrs.  James  Fkake  and  W.  W.  Mobsman,  for  appellee. 

Moran,  J.  Appellants  had,  for  a  number  of  years  prior  to 
the  happening  of  the  circumstances  giving  rise  to  this  case, 
conducted  business  at  the  stock  yards  in  Chicago,  under  the 
firm  name  of  W.  W.  Shearer  &  Co.  For  some  time  prior  to 
April  22,  1889,  said  firm  had  dealings  with  One  J.  C.  Stubble- 
iield,  who  was  engaged  in  buying  stock  in  Kansas,  Missouri 
and  Texas,  and  who  from  time  to  time  applied  to  Shearer  & 
Co.  for  an  advance  of  money,  which  they  sent  him  in  the 
form  of  drafts,  letters  of  credit,  and  money  by  exi)res8.  In 
April,  18S8,  said  J.  C.  Stnbblefield  was  at  Chetopa,  in  Kansas, 
and  telegraphed  appellants  for  $700,  and  it  was  sent  to  him 
in  a  draft,  and  he  was  there  identified  at  the  bank  and  received 
the  money  for  the  draft;  Stubblefield  was  acting  for  himself 
in  the  purchase  of  cattle,  and  not  as  an  agent  for  appellants. 
On  April  21,  1889,  about  midnight,  this  J.  C.  Stubblefield 
arrived  in  Chetopa,  Kansas,  from  Texas.  lie  got  off  the  train 
and  went  to  a  liotel,  a  short  distance  from  the  depot,  but  did 
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not  register  Ins  name  at  the  hotel,  giving  as  a  reason,  that  he 
was  tired  and  desired  to  go  to  bed.  At  the  same  time,  and 
from  the  same  train,  another  man  got  off  at  Chctopa,  and 
went  to  another  hotel  in  the  town  farther  away  fj-om  tlie 
depot  than  that  to  which  J.  C.  Stnbblefield  went.  This  man 
claimed  to  be  named  J.  C.  Stnbblefield,  but  as  the  facts  show, 
for  a  frandnlent  purpose.  The  genuine  J.  C-  Stnbblefield  the 
next  morning  met  an  acquaintance  in  the  town,  and  took  a 
ride  with  liim  in  a  bntrgj,  and  some  time  during  the  afternoon 
loft  Cheto]>a  on  a  freight  train  for  Parsons,  and  went  from 
there  to  Coffeyville.  The  other  man,  whom  we  shall  desig- 
nate as  the  im])ostor,  went  to  the  telegraph  office  in  the  depot 
at  Chetopa,  and  sent  the  following  telegram: 

"CuETOPA,  Kansas,  April  22,  1889. 
To  W,  W.   Shearer  &  Co.,  Union  Stock  Yards,   Chicago. 
Express  me  §4,000  to-day,  Chetopa.     Answer. 

J.  C.  STrBELEFIELD.'* 

The  imi)ostor  had  not  registered  at  the  hotel  at  which  he 
stopped,  which  was  kept  by  a  Mr.  Davenport.  After  having 
sent  the  above  telegram  to  tlia  appellants  he  returned  to  tlie 
hotel,  and  said, "  Mr.  Davenport,  if  a  telegram  should  come 
here  to  J.  C.  Stubblefield,  if  there  are  any  charges  on  it,  you 
pay  it,  and  I  will  settle  with  you."  Davenport  asked  him  if  that 
was  his  name,  and  he  replied  in  the  affirmative.  Davenport 
tlien  informed  him  that  a  messenger  boy  had  been  there  with 
a  telegram  for  J.  C.  Stubblefield,  and  told  him  where  he  could 
find  the  boy.  Soon  after,  the  impostor  informed  Davenport 
that  he  had  rec<jived  the  telegram.  This  telegram  was  the 
answer  from  W.  W.  Shearer  &  Co.  to  the  message  sent  them 
in  the  morning,  and  was  as  follows : 

"  Union  Stock  Yaeds,  Chicago,  III.,  22. 

To  J.  C.  Stubblefield:  Sent  money  as  ordered  to-day. 
Wire  me  full  particulars  on  receipt  of  this.     W.  W.  Sheabbr." 

In  reply  the  impostor  sent  the  following: 

"  Chetopa,  Kansas,  22. 
To  W.  W.  Sheaekr  &  Co.:     Bought  240  corn  fed  Texas. 
Top  of  300  at  ?20  a  head.     J.  C.  Stubblefield." 

During  the  foreuoon  of  April  22d,  the  impostor  had  given 
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orders  to  the  railroad  company  for  eleven  stock  cars  to  be  set 
on  the  track  for  his  use  for  the  purpose  of  shipping  cattle  to 
be  shipped  by  him  on  the  24th  of  April,  He  informed 
Davenport  tliat  he  was  buying  cattle  to  ship  from  Chetopa, 
and  that  he  was  expecting  money  from  Chicago  with  wliich 
to  pay  for  them;  that  he  had  ordered  the  money  from  plaint- 
iffs by  telegraph.  On  the  morning  of  the  24th  he  called  on 
the  agent  of  the  appellee  Express  Co.,  and  asked  if  there 
was  a  package  there  for  Stubbleiield.  The  agent  asked  him 
if  his  name  was  Stubblefield,  to  which  he  replied,  '*  It  is." 
Being  asked  what  were  his  initials  he  replied  J.  C.  The 
agent  then  said  there  was  a  package  for  J.  C.  Stubbleiield, 
and  asked  the  impostor,  "What  identification  have  you  ?"  lie 
then  took  from  his  pockets  two  accounts  of  sales,  and  a  tele- 
gram, and  handed  them  to  the  agent  The  telegram  was  the 
one  signed  by  Shearer  &  Co.,  and  addressed  to  J.  C.  Stubble- 
field  at  Chetopa,  a  copy  of  which  is  above  set  out.  The 
accounts  of  sales  show  transactions  between  J.  C.  Stubbleiield 
and  appellants  wherein  appellants  have  sold  in  Chicago  cattle 
consigned  to  them  by  J.  C.  Stubblefield.  The  agent  then 
asked  the  impostor,  "  Is  there  anybody  here  with  whom  j'ou 
are  acquainted  ? "  To  which  he  replied,  "  Nobody  except  the 
landlord."  The  impostor  then  brought  in  Davenport,  the 
landlord,  and  stated  that  lie  came  after  the  package.  The 
agent  inquired  of  Davenport  if  he  was  acquainted  with  this 
man.  Davenport  said,  "  1  am."  The  agent  then  asked,  "  Who 
is  he  ?  what  is  his  name? "  Davenport  replied,  "  J.  C.  Stubble- 
field." The  agent  asked,  "  How  do  you  know  that  is  his 
name?"  Davenport  said,  "  At  least  that  is  the  only  name  I 
ever  kne\^  him  by;  besides  ho  has  been  stopping  at  my  house 
several  days;  nearly  a  week.  He  is  also  on  the  trade  with 
some  parties  west  of  the  town  for  some  stock.  He  has  got 
the  cars  ordered;  they  are  now  on  the  track  at  the  dejx)t" 
The  agent  then  asked  the  impostor,  "  What  are  you  looking 
for?"  He  said,  "A  package  of  money."  The  agent  asked, 
''  How  much  ? "  He  answered,  «  $4,000  from  W.  W.  Shearer 
&  Co.,  Chicago,  111."  The  agent  then  delivered  the  package 
of  money  to  the  impostor,  he  receipting  for  it  in  the  name  of 
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J.  C.  Stubblefield,  and  Davenport  signing  his  own  name  as 
identifying  Stubblefield.  Tlie  impostor  then  directed  Daven- 
port to  retain  a  room  for  him  as  he  wonld  be  back  that 
night,  and  took  a  train  for  CoflFeyville,  and  was  not  thereafter 
seen  in  Chetopa.  Tlie  genuine  J.  C.  Stubblefield  left  Coffey- 
ville  on  April  24th,  and- came  to  Chicago,  where  he  at  once 
called  at  the  office  of  the  appellants,  and  it  was  then  discovered 
that  a  trick  had  been  played,  and  steps  were  taken  bj'  Shearer 
and  Stubblefield  to  stop  the  i)ayment  of  the  money,  but  it  was 
then  too  late. 

On  the  trial  before  the  court  without  a  jury  there  was  a 
finding  and  judgment  in  favor  of  the  express  company.  The 
rule  as  to  the  liability  of  express  companies  to  safely  deliver 
matter  intrusted  to  them  is  thus  stated  by  our  Supreme  Court: 
"  They  become  insurers  for  safe  delivery;  being  so,  nothing 
can  excuse  them  from  their  obligation  safely  to  carry  and 
deliver,  but  the  act  of  God  or  the  public  enemy.  *  *  * 
Express  companies  have  so  many  opportunities  to  do  wrong, 
so  many  temptations  are  spread  out  before  their  employes, 
and  such  is  the  necessity  of  intrusting  them,  every  presumjv 
tion  sliould  of  rights  be  against  tliem,  and  should  prevail 
unless  rebutted." 

Hutchinson  on  Carriers,  Sec.  344,  thus  states  the  rule  with 
reference  to  delivery:  "No  circumstances  of  fraud,  imposi- 
tion or  mistake  will  excuse  the  common  carrier  from  respon- 
sibility for  a  delivery  to  the  wrong  person;  the  law  exacts  of 
Mm  absolute  certainty  that  the  person  to  whgni  the  delivery 
is  made  is  the  party  rightfully  entitled  to  the  goods,  and  puts 
upon  him  the  entire  risk  of  mistake  in  this  respect,  no  matter 
from  what  cause  occasioned,  however  justifiable  the  delivery 
may  seem  to  have  been,  or  liowever  satisfactory  the  circum- 
stances or  proof  of  identity  may  have  been  to  his  mind,  and 
no  excuse  has  ever  been  allowed  lor  a  delivery  to  a  person  for 
whom  the  goods  were  not  directed  or  consigned." 

In  support  of  this  rule  the  author  cites  numerous  cases  in 
which  the  carrier  has  been  held  responsible  for  a  delivery  to 
a  person  not  entitled  to  the  goods,  and  among  them  many  cases 
resembling  in  their  facts  and  cii^cnmstances  the  case  now  under 
consideration. 
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In  American  Express  Co.  v.  Fletcher,  25  Ind.  492,  a  per- 
son claiming  to  be  J.  O.  Riley  applied  at  a  telegrapli  office  to 
have  a  message  sent,  signed  J.  O.  Kiley,  requesting  a  remit- 
tance of  money  to  his  address.  The  message  was  sent,  and  tlie 
money  forwarded  by  an  express  company,  as  requested,  and 
received  by  the  agent  of  tlie  company  at  the  place  from  which 
the  message  was  sent.  The  same  person  was  express  agent 
and  telegraph  operator,  and  he  paid  over  the  money  to  the 
person  who  had  sent  the  telegraph  message.  It  turned  out 
that  this  person  was  a  swindler.  It  does  not  appear  from  the 
case  that  there  was  a  real  J.  O.  Rilev,  but  it  is  assumed  that 
there  was.  It  was  held  that  the  express  company  was  liable 
in  delivering  the  money  without  further  proof  of  the  person 
to  whom  it  was  delivered  being  the  right  party  than  the  mere 
fact  that  he  had  sent  the  dispatch,  in  response  to  which  the 
money  was  received. 

In  American  Express  Co.  v.  Stack,  29  Ind.  27,  a  per- 
son who  had  knowledge  that  certain  goods  were  in  the  pos- 
session of  the  wife  of  one  James  Stack,  and  tliat  said  James 
Stack  was  absent  from  her,  telegraphed  to  her  in  the  name  of 
•her  husband  to  send  goods  to  his  address.  She  sent  the 
goods  by  the  express  company,  as  directed,  at  the  same  time 
writing  a  letter  addressed  to  James  Stack,  at  the  place  to 
which  the  goods  had  been  forwarded,  telling  him  that  they 
had  been  sent  as  he  directed.  This  letter  came  into  the 
hands  of  the  swindler,  as  he  had  pre-arranged.  lie  then  de- 
manded the  goods  of  the  company,  showing  this  letter,  and 
describing  the  goods,  as  proof  that  he  was  the  genuine  James 
Stack.  The  agent  refused  to  deliver  the  goods  to  him  with- 
out further  evidence  of  identity,  and  he  produced  to  the 
agent  of  the  company  a  person  known  to  said  agent,  who 
stated  the  man's  name  to  be  James  Stack,  as  he  honestly 
thought  it  was.  The  goods  were  then  delivered,  and  it 
turned  out  that  the  man  was  not  the  real  James  Stack  to 
whom  the  goods  had  been  sent.  Tlie  company  was  held 
liable. 

In  Palm  v.  Watt,  7  Hun,  318,  one  Raleigh  took  the  name 
of  John  M.  Gillespie  while  temj)orarily  staying  in  Texas,  and 
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in  such  name  wrote  letters  to  the  mother  of  the  true  John  M. 
Gillespie,  representing  himself  to  be  that  person,  who  had 
not  been  heard  from  for  some  time,  and  asking  assistance  to 
enable  him  to  return.  The  mother  wrote  a  letter,  and 
inclosed  a  check  payable  to  the  order  of  John  M.  Gillespie, 
San  Saba,  Texas.  The  letter  was  taken  out  of  tlie  office  bj 
Kaleigh,  and  the  check  indorsed  by  him  with  the  name  of 
John  M.  Gillespie,  and  the  money  paid  on  it  by  one  Ward. 
The  indorsement  was  held  to  boa  forgery.  In  dcnj'ing 
Ward's  right  to  recover  on  the  check,  it  is  said  by  the  court : 

"  It  is  urged  that  the  possession  of  the  letter  which  inclosed 
the  check,  and  which  was  addressed  and  written  to  one  Jolm 
M.  Gillespie,  enabled  Raleigh  the  more  easily  to  personate 
Gillespie,  and  thus  deceive  Ward.  This  is  no  more  true  than 
it  would  be  in  the  case  of  any  thief  who  had  stolen  a  letter 
addressed  to  a  third  party,  inclosing  a  check  to  the  order  of 
such  party,  and  who  brought  the  check  to  the  bank  with  such 
stolen  letter  as  the  evidence  of  his  identity." 

In  Sword  v.  Young,  89  Tenn.  126,  "one  J.  F.  Gillenwaters, 
over  the  assumed  and  fictitious  name  of  'Charles  G.  Magrau- 
dcr,'  wrote  to  Sword  &  Son,  of  Cleveland,  Ohio,  to  send  a 
brick  machine.  The  machine  was  shipped  and  came  to  Knox- 
ville  on  the  cars  of  the  defendant  com])any.  Shortly  after 
its  arrival  Gillenwaters  presented  the  bill  of  lading  made  in 
the  name  of  Charles  G.  Magrauder,  demanded  the  machine, 
which  was  delivered  to  him,  paid  the  freight  and  receipted  in 
the  name  of  Charles  G.  Magrau  Jer.  He  was  not  required  to 
identify  himself  as  the  consignee,  nor  was  the  bill  indorsed. 
The  court,  in  deciding  the  case,  holding  the  carrier  responsible, 
quote  the  rule  as  stated  by  Chancellor  Kent,  that  a  common 
carrier  is  in  the  nature  of  an  insurer,  etc.,  and  say:  "It  can 
make  no  difference  that  the  defendant  carrier  thought  because 
Gillenwaters  had  the  bill  of  lading  that  he  was  Charles  G. 
Magrauder.  If  he  was  a  stranger,  as  the.  proof  shows  him  to 
be,  it  was  the  duty  of  the  carrier  to  have  required  him  to 
identify  himself  as  the  consignee,  or  his  rightfully  constituted 
agent.  By  its  failure  Gillenwaters  was  enabled  to  practice 
that  fraud  intended  to  be  guarded  against  by  the  rule  from 
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Kent"  (tlie  obtaining  of  goods  by  false  pretenses).  "That  Gil- 
lenwaters  succeeded  in  deceiving  the  complainants  by  repre- 
senting liiniself  as  Magrauder  is  no  excuse  for  tlio'  defendants 
for  its  failure  to  use  an  effort  to  discover  his  true  character. 
*  *  *  There  is  no  difference  between  this  case  and  one  in 
which  a  consignment  has  been  made  to  an  actual  person,  and 
the  goods  delivered  by  accident,  mistake  or  carelessness  to  a 
cheat  wlio  represents  himself  as  the  real  consignee.  It  is  nec- 
essary in  both  to  have  proof  of  identity,  or  authority  to 
receive." 

Price  V.  Eailroad  Company,  50  N".  T.  213,  is  similar  in  its 
facts  to  the  case  last  quoted.  There  the  swindler  sent  a  letter 
in  the  name  of  a  fictitious  firm  requesting  goods  to  the  address 
of  the  firm.  When  the  'goods  arrived  a  stranger  to  the  de- 
fendant's agent  paid  the  freight  o.n  them,  and  was  permitted 
to  take  them.  Tlie  person  to  whom  tliey  were  delivered  was 
the  same  person  who  had  sent  the  letter  signed  with  the  name 
of  the  fictitious  firm  to  the  plain  tiff,. and  he  obtained  the  goods 
by  falsely  assuming  to  be  the  party  to  wliom  they  were  con- 
signed. The  company  was  held  liable  for  failing  to  deliver 
to  the  right  consignee,  or  on  failing  to  find  him,  not  notifying 
the  consignor. 

It  will  be  noticed  that  in  several  of  these  cases  the  sender 
of  the  money  or  consignor  of  the  goods  liad  knowledge  of  a 
real  person  of  the  name  used  by  the  personator,  and  sent  the 
goods  or  money  on  a  request  not  coming  from  the  real  per- 
son, but  sent  in  his  name  by  the  personator,  and  that  the 
deliveries  by  the  carriers  were  induced  by  the  personatore 
being  known  to  them  as  the  persons  who  really  requested  the 
forwarding  of  the  goods  or  the  money  in  the  name  of  the  real 
person.  In  this  case  there  cannot  be  the  slightest  doubt  that 
Shearer  &  Co.  supposed  that  the  request  for  the  money  came 
from  J.  C.  Stubblefield,  with  whom  they  had  dealt,  with  whose 
personality  they  were  acquainted,  and  to  whom  they  had  at  dif- 
ferent times  prior  to  this  date  sent  money.  When  they  con- 
signed the  money,  they  consigned  to  him,  and  the  carrier  could 
only  excuse  himself  by  delivering  it  to  him;  that  he  did  not 
deliver  it  to  him  is  admitted,  and  that  instead  he  did  deliver  it 
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to  one  wlio  faltely  personated  J.  C.  Stnbblefield  both  in  sendin*^ 
the  request  for  the  money,  and  in  receiving  it  from  the  express 
company.  It  is  folly  to  contend  that  Shearer  &  Co.  intended 
the  money  to  bo  delivered  to  a  man  who  sent  them  a  dispatch 
signed  by  the  name  J.  C.  StubWetield,  and  neither  did  \liey  direct, 
it  to  beso  delivered.  They  designated  the  consignee  by  his  true 
name  and  by  so  doing  directed  the  delivery  of  the  money  to 
him  only.  It  was  the  dnty  of  the  express  company  to  strictly 
observe  directions  and  deliver  it  to  J.  C.  Stubblelicld,  the  con- 
signee. A  failure  to  do  so,  not  induced  by  any  negligence  of 
the  consignor,  whatever  the  circumstances  of  fraud  or  imposi- 
tion that  brought  it  about,  will  not  excuse  the  carrier.  lie 
delivers  at  his  ])eril,  and  tlie  question  of  his  care  or  diligence, 
be  it  ever  so  great,  is  not  a  factor  in  Ihe  decision  of  any  given 
case — is  not  to  bo  considered — unless  there  is  contributory 
negligence  by  tlie  consjignor.  And  so  are' all  the  authorities. 
In  addition  to  those  already  cited,  see  Cone  v.  Watkins,  26 
Kans.  691;  Southern  Express  Co.  v.  Van  Meter,  17  Fla.  7S3; 
Winslow  v.  Vermont  Ry.  Co.,  42  Vt.  700. 

There  is  another  class  of  cases  where  the  swindler  was 
known  in  his  personality  to  the  seller  of  the  goods,  to  whom 
he  falsely  represented  himself  to  be  a  person  of  a  certain 
name,  and  by  whom  he  was  dealt  with  by  said  false  name, 
and  goods  ])urchase(l  by  liim  consigned  to  liim  by  such  false 
name,  and  where  to  liim  who  had  so  purchased  the  goods  by 
the  false  name  the  carrier  delivered  them.  In  such  cases  the 
delivery  is  to  the  very  person  wliom  the  c  ns'gnor  had  in 
mind  and  to  whom  he  intended  they  should  be  delivered, 
and  who  was  known  to  him  by  the  false  or  assumed  name, 
and  whom,  in  addressing  the  consignment,  he  identities  by 
such  false  name.  Such  cases  are  Dunbar  v.  Boston,  etc., 
Co.,  110  Mass.  26;  Edmunds  v.  The  Merchants'  Dispatcli 
Co.,  135  Mass.  283.  A  different  circumstance  distinguishes 
Samuels  v.  Cheeny,  135  Mass.  278,  from  cases  in  which 
the  carrier  is  held  liable  for  a  wrong  delivery.  -  In  that 
case  there  were  at  Saratoga  Springs  two  persons  named  A. 
Swannick,  one  a  reputable  merchant  having  a  permanent 
place  of  business,  the  other  a  person  who  rented  a  shop  and 
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secured  a  numbered  box  at  the  postoiBce.  The  latter  wrote 
to  the  plaintiffs  for  a  bill  of  goods  to  be  consij2:ned  to  him, 
giving  his  address  as  "  A.  Swannick,  P.  O.  Box  1595,  Sara- 
toga Springs,  N".  Y."  The  plaintiffs  supposed  that  the  letter 
came  from  the  responsible  Swannick,  though  it  does  not 
appear  that  they  knew  him,  or  had  ever  dealt  with  him  before. 
They  consigned  the  goods  as  directed,  and  wrote  a  letter 
inclosing  a  bill  for  the  goods  to  A.  Swannick,  postoffice  box 
1595.  This  letter  the  swindler  received,  as  it  came  to  his 
box,  and  the  goods  were  delivered  to  him  without  any  farther 
identification  after  they  were  offered  to  the  responsible  Swan- 
nick, who  had  not  ordered  any  ^goods  and  who  refused  to 
receive  them.  The  court  held  the  carrier  not  liable,  as  the 
goods  were  delivered  to  the  very  person  to  whom  they  were 
sold  and  consigned,  and  to  whom  the  letter  inclosing  the  bill 
for  the  goods  was  addressed.  Iloge  et  al.  v.  First  National 
Bank,  18  111.  App.  501,  may  be  properly  classed  with  Samuels 
v.  Cheeny.  See  U.  S.  v.  National  Exchange  Bank,  45  Fed. 
R  163. 

We  think  it  clear  on  principle  a/ well  as  authority  that  the 
delivery  of  the  money  in  this  case  to  the  impostor  was  not  a 
discharge  of  the  company  from  the  responsibility  which  it 
undertook  when  it  received  the  package  consigned  to  J.  C. 
Stubblefield,  Chetopa.  The  circumstances  of  which  the 
impostor  availed  himself  to  impose  upon  the  express  agent 
were  specious  and  were  of  a  character  calculated  to  inspire 
belief  that  ho  was  indeed  J.  C.  Stubblefield,  but  he  was  not; 
and  however  well  calculated  the  circumstances  were  to  deceive 
and  impose  upon  the  agent,  they  form  no  excuse  to  the  com- 
pany for  a  wrong  delivery.  If  the  impostor's  fraud  induced 
Shearer  &  Co.  to  transmit  $4,000  by  express  to  Chetopa, 
consigned  to  J.  C.  Stubblefield,  that  was  the  extent  of  the 
fraud  which  he  perpetrated  on  them;  that  he  induced  them 
to  forward  the  money  to  Stubblefield  was  no  excuse  for  the 
carrier  delivering  the  money  to  him  or  to  any  one  else  than  the 
J..  C.  Stubblefield  to  whom  it  was  consigned.  There  is  some 
contention  by  appellee  that  the  genuine  J.  C.  Stubblefield  was  in 
collusion  with  the  impostor  for  the  perpetration  of  the  fraud. 
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There  are  in  the  record  some  circumstances  which  might  give 
rise  to  a  suspicion  that  J.  C.  Stubblcfield  knew  more  of  the 
impostor  than  lie  now  admits,  but  we  tliink  these  circumstances 
too  slight  to  support  the  conclusion  that  he  was  actually  a  con- 
spirator with  the  impostor.  If,  however,  he  was  in  siicli 
conspiracy,  we  do  not  perceive  how  that  fact  can  i-elieve 
api>ellee  from  responsibility;  he  was  still  the  consignee  named 
by  Shearer  &  Co.  to  receive  the  money.  It  was  not  delivered 
to  him  nor  upon  his  order,  nor  by  his  procurement  evidenced 
in  any  such  manner  as  would  enable  Shearer  to  hold  him  for 
the  money.  The  express  company  have  disobeyed  the  con- 
signor's direction,  and  they  have  no  command  or  authority 
from  the  consignee  which  justifies  or  excuses  such  disobedi- 
ence. "Whether  Stubblcfield  was  engaged  in  the  attempt  to 
defraud  apjiellant  of  nionfey  or  not,  delivery  of  the  money  to 
him  by  the  carrier  would  have  been  a  fulfillment  of  its  dutj-. 
Its  contract  was  to  deliver  the  money  according  to  direction.' 
It  can  not  relieve  itself  from  liability  by  now  suggesting 
that  the  consignee  to  whoiil  it  failed  to  deliver  was  engaged 
in  the  effort  to  defraud  the  consignor. 

It  is  unueces&ary  to  consider  in  detail  the  propositions  of  law 
held  and  refused  by  the  court.  The  view  of  the  law  w^liich 
controlled  the  court  in  finding  the  express  company  not  liable 
was  in  conflict  with  the  view  taken  by  this  court,  as  shown  in 
what  has  been  above  written. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  case  remanded  for  new  trial. 

lievcrsed  and  case  remanded. 


»  202  Henrietta  Sweet 


V. 

Thaddeus  Dean  et  al, 

Hush<tv(J  fi»d  Wiffi — Conveyance  to  Wife — Consideration  Fwnished  Jw 
HnshandSill  to  Subject  Property  to  Husband's  Debts— Necessary  Eci- 
denee—Judyr,i€ut — Effvct  of. 
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1.  Upon  the  mere  fact  that  the  coneideration  of  a  conveyance  lo  a  wife 
is  furnished  by  her  husband,  no  presumption  of  a  resulting?  trust  arises. 

2.  Upon  a  bill  to  subject  prop*^'rty  so  conveyed  to  the  debts  of  the  hus- 
band the  creditors  must  show,  either  that  they  were  creditors  at  the  time 
of  the  conveyance,  or  that  the  conveyance  was  so  made  for  the  purpose  of 
defrauding-  subsequent  creditors. 

3.  Upon  a  bill  by  a  judgment  creditor  to  set  aside  an  alleged  fraudu- 
lent conveyance  antedating  the  judgment,  the  judgment  is  not  evidence  that 
the  debt  existed  when  the  suit  was  commenced. 

4.  A  judgment  is,  for  or  against  strangers  to  it.'evidence  only  of  its 
own  existence,  and  affects  them  only  by  the  consequences  that  legally  flow 
from  that  existence. 


[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
EiRK  Hawes,  Judge,  presiding. 

Messrs.  Moses  &  Pam,  for  appellant. 

The  bill  of  complaint,  as  well  as  the  intervening  petition, 
called  for  the  sworn  answers  of  the  parties.  It  is  useless  to 
cite  authorities  upon  the  effect  of  sworn  answers,  as  the  rules 
are  well  known  in  this  court. 

There  is  no  legal  evidence  in  the  record  when  the  debt  of 
Dean  &  Bader  accrued,  except  the  recovery  of  a  judgment  of 
April  8,  1889. 

The  itemized  account  attached  to  the  declaration  did  not 
prove  itself,  and  was  no  part  of  the  record,  even  as  against 
Mr.  Sweet.  Harlow  v.  Boswell,  15  111.  56;  Gossett  v.  U.  M. 
A.  Ass'n,  27  111.  App.  266,  and  otlier  cases. 

As  to  the  law  of  gifts  from  husband  to  wife,  and  alleged 
fraudulent  conveyances,  see  Moritz  v.  Hoffman,  35  111.553; 
Gridley  v.  Watson,  63  111.  186. 

In  the  latter  case  a  judgment  debtor  had  property  sufficient 
to  satisfy  the  judgment.  There  was  no  allegation  in  the  cross- 
bill that  Watson  was  insolvent,  or  that  he  purchased  the 
property  in  the  manner  it  was  purchased,  or  conveyed  it  in 
anticipation  of  insolvency.  See  Sweeney  v.  Damron,  47  111. 
450;  Bridgeford  v.  Eiddell,  55  111.  261;  Pratt  v.  Myers,  56 
111.  24;  Mitchell  v.  Byrns,  67  111.  522;  Patrick  v.  Patrick,  77 
III.  555;  Yazel  v.  Palmer,  81  111.  82. 
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Wliere  there  are  no  creditors  it  is  competent  for  the  hus- 
band to  create  a  separate  estate  for  his  wife.  None  but  present 
creditors   can   complain.     Tunison  v.  Chamblin,   86  111.  37S. 

Patterson  v.  McKinney,  97  III.  42,  cites  Bump  on  Fraudulent 
Conveyances.  Reference  must  be  had  to  the  nature  and  state 
of  the  ])ropei-ty.  In  that  case  one  deed  was  avoided,  while 
the  other  was  upheld. 

The  bill  of  complaint  does  not  state  any  special  facts  war- 
ranting any  relief  asjainst  Mrs.  Sweet.  It  does  not  even  allege 
the  insolvency  of  Henry  Sweet,  either  present  or  impending, 
and  6iinj)ly  proceeds  upon  the  theory  that  Mrs.  Sweet  got 
property  from  her  husband.  Durand  &  Co.  v.  Gray,  King- 
man &  Collins,  129  111.  9. 

Mr.  Arnold  Tripp,  for  appellees. 

The  case  in  53  111.  180,  was  a  case  where  an  execution  had 
been  returned  nulla  bona,  and  no  effort  made  to  collect  the 
debt,  and  wliere  the  proof  affirmatively  showed  the  person  to 
be  entirely  solvent  and  possessed  of  property. 

In  the  case  35  111.  653,  the  court  affirms  the  doctrine  long 
established,  that  where  a  debtor  in  failing  circumstances  and 
owing  debts,  deeds  his  property,  it  is  presumptive  evidence  of 
fraud.  In  that  case,  however,  Hoffman  was  a  prominent  busi- 
ness man,  a  banker,  and  paid  money  daily  over  the  counter, 
and  retained  and  had  enough  money  to  pay  all  of  his  debts, 
which  is  not  the  case  at  bar.  Here  Sweet  had  practically 
nothing  left  except  that  which  was  heavily  incumbered,  and 
in  which  no  equity  existed,  and  which  in  fact  was  all  fore- 
closed and  taken  by  mortgage  creditors. 

We  contend  that  Sweet  was  bound  by  this  return,  and  that 
it  is  conclusive  aggiinst  him  as  well  as  his  wife. 

We  cite  in  support  of  that  proposition  the  case  of  Lewis  v. 
Lanphere,  79  111.  187.  In  that  case  the  court  say:  "It  is 
again  urged,  that  a  complainant  in  a  case  of  this  character 
(creditor's  bill)  must  exhaust  his  remedy  at  law  before  he  can 
resort  to  equity  for  relief.  There  is  no  doubt  of  the  correct- 
ness of  the  rule,  but  does  it  appear  that  he  has  not  in  this  case? 
Wm.  Lewis,  the  debtor,  when  called  on  by  the  constable  with 
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the  execution,  denied  having  money  or  property  to  discharge 
or  satisfy  it.  This,  then,  shows  that  he  liad-  neither  money 
nor  property  at  that  time.  Having  made  the  statement  he 
will  not  be  heard  to  say  that  it  was  untrue." 

The  demand  and  return  in  that  case  is  precisely  the  same 
as  the  case  at  bar  (see  page  189).  The  court  in  that  case  con- 
strued the  return  as  a  refusal  to  turn  out  property  and  lield 
that  he  could  not  now  be  heard  to  say  tliat  it  was  false. 

Mitchell  V.  Byrns,  67  111.  623,  was  a  creditor's  bill  exactly 
the  same  as  the  case  at  bar,  and  on  the  same  state  of  facts  the 
court  held  the  bill  to  be  good. 

The  precise  question  now  under  consideration  has  also  been 
definitely  settled  in  the-  case  of  Durand  etal.  v.  Gray  et  al.,  re- 
ported in  129  111.  and  in  Bowen  v.  Parkhurst,  24  111.  258. 

Gary,  J.  On  the  8th  day  of  April,  1889,  the  appellees 
recovered  in  the  Superior  Court  a  judgment  against  Ilcnry 
Sweet,  the  husband  of  the  appellant,  for  nearly  $1,800,  upon 
which  execution  was  issued  and  returned  nulla  bona.  When 
that  suit  was  commenced  does  not  appear.  Attached  to 
the  declaration  (common  counts)  was  a  bill  of  particulars  of 
items  of  dates  from  July  26  to  December  24,  1887,  but  no 
other  evidence  of  indebtedness  was  put  in  in  this  case.  Upon 
that  judgment  the  appellees  filed  a  judgment  creditor's  bill  to 
subject  to  the  satisfaction  of  it  some  real  property  conveyed 
by  a  third  person  to  the  appellant  on  the  29th  day  of  Sep- 
tember, 1887,  for  a  consideration,  as  is  alleged,  fiwnished  by 
the  husband.  Upon  the  mere  fact  that  the  consideration  of  a 
conveyance  to  a  wife  is  furnished  by  her  husband,  no  pre- 
sumption of  a  resulting  trust  arises  (2  Pom.  Eq.,  Sec.  1039), 
and  there  is  in  this  case  no  evidence  of  any  trust  by  agree- 
ment of  parties.  If  the  appellees  can  reacli  the  land,  it  must 
be  only  on  the  ground  that  the  conveyance  to  her,  and  not  to 
the  husband,  was  a  fraud  upon  them  as  his  creditors.  But  to 
give  them  a  standing  upon  this  ground  they  must  show  that 
they  were  such  creditors  at  the  time  of  the  conveyance,  or 
that  the  conveyance  was  so  made  for  the  purpose  of  defraud- 
ing subsequent  creditors^     Tunison  v.  Chamblin,  88  111.  378. 
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It  i8  not  contended  that  there  is  any  evidence  of  the  last 
member  of  the  above  proposition,  and  therefore  it  is  only 
necessary  to  consider  whether  there  is  any  evidence  of  the 
first.  There  are  some  decisions  that  can  no^  be  defended,  that 
with  the  aid  of  other  evidence,  not  of  itself  snfficient,  a  judg- 
ment may  help  to  make  out  proof  against  strangers  to  it,  of 
the  prior  existence  of  the  debt,  for  which  it  purports  to  have 
been  rendered.  They  are  cited  in  Sec.  605, 2  Black  on  Judg- 
ments. The  precise  question  that  is  on  this  record  has  been 
decided  several  times  in  Alabama  adversely  to  the  appellees. 
On  bills  to  set  aside  alleged  fraudulent  conveyances  antedating 
the  judgments,  the  judgments  are  not  evidence  that  the  debts 
existed  when  the  suits  w^ere  commenced.  Troy  v.  Smith,  33 
Ala.  469;  Marshall  v.  Croom,  60  Ala.  121;  Means  v.  Hicks,  65 
Ala.  241.  And  that  accords  with  the  general  principle  that  a 
judgment  is, for  or  against  strangers  to  it,  evidence  only  of  its 
own  existence,  and  affects  them  only  by  the  consequences  that 
legally  flow  from  that- existence.  2  Black  on  Judgments,  Sec. 
604;  Schreiner  v.  High  Court,  etc.,  35  III.  App.  576;  Sisk  v. 
Woodruff,  15  111.  15. 

Without  looking  into  the  transactions  between  the  appel- 
lant and  her  husband,  the  decree  must  be  reversed  upon  the 
ground  that  the  appellees  have  not  put  themselves  into  posi- 
tion to  attack  them.  They  have  not  shown  that  he  owed 
them  when  the  land  was  conveyed  to  her. 

The  deoree  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  rerimnded. 


Charles  H.  Lanyon 

43    654  V. 

Lanz,  Owen  &  Co. 

Judgments  and  Decrees — Practice — Judgment  hy  Confession  on  War- 
rant of  Attorney — When  Defendant  Allowed  to  Plead, 

A  jaclj^ment  was  entered  by  confession  in  parsnance  of  a  warrant  of 
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attorney,  and  defendant  promptly  filed  a  motion  to  set  aside  the  same  and 
to  be  allowed  to  plead,  filinf?  an  affidavit,  which  was  uncontradicted,  setting: 
out  that  part  of  the  judgment  was  entered  for  a  larger  amount  than  was  due^ 
this  court  holds  that  the  court  should,  under  the  circumstances,  have  allowed 
the  defendant  to  plead  to  the  disputed  portion  of  the  judgment. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Conntj;  tlio  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  Thornton  &  Chancellor,  for  appellant. 

Mr.  A.  Binswanger,  for  appellees. 

MoRAN,  J.  A  judgment  was  entered  in  favor  of  appellees 
and  against  appellant,  by  confession,  in  pursuance  of  a  warrant 
of  attorney,  for  the  sum  of  $739.44.  The  said  judgment  was 
entered  on  May  22d.  On  May  25th  appellant  made  a  motion 
to  set  aside  the  judgment  ayd  to  be  allowed  to  plead.  In 
support  of  said  motion  he  filed  a  sworn  petition  in  which  he 
states  facts  that,  taken  to  be  truly  stated,  show  that  he  was  not 
at  the  date  of  the  entry  of  said  judgment  indebted  to  said 
appellees  upon  the  note  in  a  larger  sum  than  8499.46.  This 
aflSdavit  was  wholly  uncontradicted.  The  court  refused  to 
set  aside  the  judgment  as  to  any  amount  or  to  let  appellant 
plead  to  the  portion  of  the  claim  which  he  disputes.  From 
the  denial  of  said  motion  the  appeal  is  prosecuted. 

Appellant's  uncontradicted  aflidavit  showed  that  the  judg- 
ment entered  against  him  was  in  part  unjust;  that  it  was 
against  right  and  equity  that  he  should  be  compelled  to  pay 
the  whole  amount  thereof.  If  such  a  showing  was  made  with 
reference  to  the  whole  judgment,  the  court  would  be  bound 
to  set  aside  the  judgment,  or  at  least  let  the  appellant  in  to 
plead,  letting  the  judgment  stand  as  security.  The  court 
exercises  an  equitable  power  in  dealing  witii  motions  to  set 
aside  judgments  by  confession,  and  has  the  right  to  make  such 
order  as  will  protect  the  interests  of  the  respective  parties. 
The  court  should  have  allowed  the  judgment  in  this  case  to 
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stand  and  onlercd  an  execution  to  go  upon  it  for  the  amount 
that  appellant  admitted  in  his  affidavit  to  be  due  thereon,  and 
have  allowed  appellant  to  plead  as  to  the  portion  of  Siiid  judg- 
ment that  lie  claimed  was  discharged,  and  was  not  owing  by 
him  to  appellees,  and  an  issue  as  to  whether  said  disputed 
portion  was  in  fact  owing  by  him  could  be  submitted  to  a 
jury.  The  court  erred  in  denying  the  motion  to  let  appellant 
in  to  [)lead  to  the  disputed  portion  of  the  judgment  note.  For 
such  error  the  order  denying  appellant  the  right  to  plead  to 
such  portion  of  the  judgment  must  be  reversed  and  the  cape 
remanded,  with  directions  to  the  court  to  allow  defendant  to 
file  his  plea  to  all  but  $499.46  of  said  judgment,  and  to  stay 
execution  for  any  greater  amount  than  said  sum  upon  said 
judgment  till  the  issue  formed  on  defendants'  plea  shall  have 
been  determined  in  accordance  with  the  practice  of  the  court 
in  such  cases. 

Reversed  and  remanded. 


83  121,  Frank  Wells 

9:1    122 

■2-221  Francis  J.  Parrott. 

Aftachmenf — Non-residence — What  Necessary  io  Prove — Commission  on 
Loan — Contract  Price — Amount  of  Pecocery, 

1.  In  an  action  commenced  by  attachment  the  bnrden  is  on  the  plaintiff 
to  prove  that  the  defendant,  is  a  non-resident,  and  where  the  evidence  is 
hazy  and  uncertain,  this  court  will  not  reverse  the  decision  of  the  lower 
court  diBsolring  the  attachment. 

2.  In  the  case  presented,  defendant  had  afirreed  to  pay  plaintiff  a  certain 
fixed  sum  for  securing  him  a  loan,  and  plaintiff  complied  with  his  part  of  the 
contract;  this  court  holds  that  the  court  below  erred  in  reducing  the  amount 
of  plaintiff's  compensation  below  that  fixed  by  contract. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
Julius  S.  Grinnell,  Judge,  presiding. 
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Mr.  Chakles  B.  McCoy,  for  appellant. 
Messrs.  Louis  Kistlbk  &  Son,  for  appellee. 

MoHAN,  J.  This  was  an  action  commenced  by  attachment 
on  the  ground  that  defendant  was  a  non-resident  of  this  State. 
The  defendant  filed  a  plea  denying  that  he  was  a  non-resident 
of  this  State  and  also  a  plea  to  the  merits.  On  the  trial  the 
court  found  in  favor  of  the  defendant  on  the  attachment 
issue,  and  in  favor  of  plaintiflE  on  the  merits,  allowing  a  judg- 
ment, however,  for  only  about  half  what  plaintiflF  claimed  was 
due  him.  Plaintiff  excepted  to  the  finding  on  both  issues  and 
the  case  is  brought  here  for  review. 

As  to  the  question  of  non-residence,  the  evidence  shows  that 
the  defendant,  who  became  of  age  in  June,  1888,  and  was 
unmarried,  and  had  always  lived  with  his  parents  in  Chicago, 
left  an  employment  in  which  he  had  been  engaged  in  Chicago 
for  many  years,  and,  on  October  9,1888,  went  to  Eau  Claire, Wis- 
consin, in  the  employ  of  an  insurance  company.  That  when  he 
first  went  he  only  expected  to  stay  a  couple  of  weeks  and  took 
only  a  hand  sachel  and  a  change  of  linen,  leaving  his  trunk 
and  other  clothing  at  his  father's  home.  His  stay  in  Eau 
Claire  was  prolonged  from  time  to  time,  and  he  returned  every 
three  or  four  weeks  and  spent  Sunday  with  his  parents  and 
brought  his  soiled  clothing  back  sometimes  and  took  other 
with  him  on  his  return  to  Eau  Claire.  He  finally  left  there 
and  returned  to  Chicago  in  September,  1889,  something  over 
three  months  after  the  attachment  was  commenced.  August  22, 
1889,  at  Eau  Claire,  he  wrote  a  letter  to  one  Brown  at  Chicago, 
offering  to  take  employment  at  Eau  Claire  as  representative 
of  an  insurance  company,  and  saying,  "  I  have  resided  here 
for  the  past  year,"  etc. 

Plaintiff  might  have  shown  by  cross-examination  what  the 
exact  terms  of  defendant's  employment  at  Eau  Claire  were,  but 
nefflected  to  do  so.  .The  evidence  is  left  on  indefinite  state- 
ments  of  the  defendant  as  to  his  expectations  and  intentions. 
Residence  consists  of  action  and  intention,  and  intention  or 
expectation  may  be  proved    by    the    party's   own  statement; 
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that  is,  his  statement  as  to  what  his  intention  was  when  he 
left  and  while  he  remained  away,  is  competent,  though  it  may 
be  overcome  by  acts  evincing  a  different  intention.  Abpenee 
from  the  State  and  having  a  Hxed  abode  in  another  place,  with 
the  intention  to  remain  permanently,  at  least  for  a  time,  for  buBi- 
ncss  or  other  purposes,  will  constitute  non-residence  even  if 
there  be  an  intention  to  return  at  the  expiration  of  the  time 
of  residence  in  the  foreign  State. 

Casual  or  transitory  absence  from  the  State  will  not  con- 
stitute non-residence  within  the  meaning  of  the  attachment 
law.  The  absence  must  be  so  protracted  as  to  amount  to  a 
prevention  of  legal  remedy  by  ordinary  process,  and  in  deter- 
mining whether  one  has  ceased  to  be  a  resident  it  is  important 
to  know  whether  the  pur])ose  of  the  absence  was  such  as  to 
admit  or  require  the  acquisition  of  residence  elsewhere. 
Lawson  v.  Adlard,  48  N.  W.  R  1019.  A  mere  departure  of 
one,  though  an  unmarried  man,  from  the  State  on  an  engage- 
ment which  is  not  expected  to  last  more  than  two  weeks,  when 
the  intention  is  to  return  at  its  termination,  would  not  make 
one  a  non-resident,  nor  would  the  prolongation  of  the  absence 
thus  commenced  by  a  series  of  engagements  temporary  in 
character  and  acconqianied  with  the  same  intention  have  that 
effect.  The  burden  was  on  plaintiff  to  sustain  tlie  allegation 
of  his  affidavit  that  defendant  was  a  non-resident,  and  he  has 
left  the  matter  in  too  hazy  and  uncertain  a  condition  forufi  to 
reverse  the  finding  of  the  trial  court  upon  that  issue. 

The  finding  on  the  merits  we  are  compelled  to  reverse. 
Defendant  made  a  written  contract  with  plaintiff  in  and  by 
which  he  agreed  to  pay  to  plaintiff  for  obtaining  a  loan  of 
SlOjOUO,  five  per  centon  that  amount,  and  to  pay  for  the  exam- 
ination of  title,  and  all  other  expenses  of  making  the  loan.  If 
plaintiff  was  entitled  to  recover  at  all  under  the  contract  for  a 
loan,  he  was  entitled  to  recover  $800  as  the  commissions,  and 
§25,  which  was  shown  to  be  the  fee  paid  for  examination  of  the 
abstract.  The  court  must  have  found  that  plaintiff  performed 
his  part  of  the  contract  in  order  to  find  him  entitled  to  recover 
anything  under  it  There  is  nothing  in  the  record  which 
authorized  the   court  to  reduce  the  compensation  which  plaint- 
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iff  should  receive  to  $400.  Plaintiff  was  not  entitled  to  inter- 
est on  the  loan  for  the  time  it  was  detained,  but  was  entitled, 
if  entitled  to  anything  at  all,  to  $825.  For  the  error  in  refus- 
ing to  allow  him  the  commission  fixed  by  the  contract  the 
judgment  on  tlie  merits  must  be  reversed  and  the  case 
remanded,  but  the  judgment  on  the  attachment  issue  will  stand 
affirmed. 

jReversed  and  rernanded. 


3.  M.  Brinker  et  al. 

V. 
O.  F.  SCHEUNEMANN. 

Sales — Lex  Loci — New  York  Statute  of  Frauds — Alteration  of  Proposi- 
tion, Whether  Material. 

1.  Where  a  person  residing  in  one  State  orders  eoods  of  a  person  resid- 
ing in  another  State,  who  is  there  to  deliver  the  goods  to  a  carrier  for  the 
purchaser,  the  contract  is  made  in  the  StAte  of  the  vendor  and  its  validity 
is  to  be  determined  by  the  law  of  that  State. 

2.  Where  an  order  as  prepared  by  a  vendor  to  be  signed  by  vendee  pro- 
vided that  vendee  should,  if  required,  give  his  paper  at  sixty  days  and  the 
vendee,  before  signing,  so  changed  the  order  that  it  provided  that  he  should 
give  his  paper,  if  required,  **  at  sixty  or  ninety  days/*  the  effect  of  the 
change  was  to  give  the  vendee  the  option  as  to  the  time  for  which  he 
should  give  his  paper  and  was  a  material  alteration  in  the  proposed  con- 
tract. 

[Opinion  filed  February  9,  1892.] 

Appkal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Elliott  Anthony,  Judge,  presiding, 

Messrs.  TJllman  &  Hackeb,  for  appellants; 

Mr.  John  C.  Eichbehg,  for  appellee. 

MoBAN,  J.    This  was  an  action  to  recover  for  the  failure 
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to  deliver  certain  coal  which  it  is  claimed  appellants  agreed  to 
deliver  to  appellee.  From  a  judgment  in  favor  of  appellee 
this  ap]^eal  is  prosecuted. 

Through  two  coal  brokers  as  agents,  one  named  Uoberts, 
residing  in  BuflFalo,  N.  Y.,  and  one  named  Negley,  residing  in 
Chicago,  certain  negotiations  were  carried  on  for  the  purchase 
by  ai)pellee  of  about  1,000  tons  of  coal  from  appellants.  It 
is  unnecessary  to  detail  the  communications  that  passed  be- 
tween the  brokers  further  than  to  say  that  they  ascertained 
the  prices  at  which  appellants  would  sell  the  different  kinds 
of  coal,  and  about  the  quantities  of  the  different  kinds  which 
appellee  would  want,  and  the  general  terms  on  which  a  con- 
tract for  the  sale  of  the  coal  from  appellants  to  apjx^llee  could 
be  made.  On  June  12,  1SS8,  Negley,  in  his  own  name,  ad- 
dressed to  Roberts  an  order  to  ship  to  appellee  three  cargoes  of 
coal,  stating  price,  quality,  etc.  This  order  was  presented  to 
Packard,  a|)pellants'  manager  in  Buffalo,  by  Roberts,  but  he 
refused  to  ship  the  coal  because  neither  Roberts  nor  Negley 
was  financially  responsible,  and  said  that  if  appellants  sold  any 
coal  to  Schcunemann  they  would  want  the  order  to  come 
direct  from  him  and  to  be  signed  by  him  and  exactly  as  they 
proposed  it.  Packard,  acting  for  appellants,  thereupon  drew 
up  an  order  and  sent  it  to  Roberts  with  the  following 
letter: 

"  Buffalo,  June  13,  1888. 
W.  T.  Roberts, 

Dea?*  Sir: — We  inclose  you  herewith  an  order  which  yon 
will  please  have  Scheunemann  &  Company  sign  and  return 
to  us.  You  are  to  have  from  this  price  on  the  payment  of 
the  account  ten  cents  per  gross  ton. 

Bbinkeb  &  Jones." 

The  order  inclosed  was  as  follows  : 

"  Chicago,  June  13,  1888. 
Brinker  &  Jones, 

Buffalo,  N.  T. 

Oenthmen: — Please  enter  our  order  and  ship  as  soon  as 
possible  three  cargoes  anthracite  coal,  about  three  thousand 
tons,  as  follows :  grate  and   eggy  $3.80;  stove  and  chestnut, 
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$4.05  per  net  ton,  f .  o.  b.  vessel,  BuflFalo.  First  cargo  ehestnnt 
if  you  can,  or  grate  and  chestnut,  or  if  you  can  not  do  that  make 
it  egg;  if  a  mixed  cargo,  aft.  In  this  order  I  shall  require 
about  1,000  tons  each  size,  grate,  egg  and  nut.  I  do  not  want 
any  stove  in  this  order,  unless  you  are  unable  to  make  up  a  cargo 
without  that  size.  In  that  event  you  can  put  in  say  500  tons 
stove.  Terras  of  settlement,  cash  at  end  of  sixty  days  from 
date  of  bill  of  lading.     Dock  weights  to  govern  settlements. 

If  you  require  it  we  will  give  you  our  paper  at  sixty  days 
from  date  of  bill  of  lading.  Coal  to  be  of  good  quality  and 
nicely  prepared." 

Roberts  inclosed  the  order  to  Negley,  telling  him  in  the 
accompanying  letter  that  appellants  wanted  appellee  to  sign 
it,  and  requesting  Negley  to  have  him  do  so  without  delay 
and  to  send  it  to  him,  Roberts,  when  signed,  and  he  would 
deliver  it  to  appellants.  Instead  of  having  the  order  signed 
as  it  was  drawn  by  appellants'  manager,  it  was  changed  so  as 
to  make  the  portion  of  it  immediately  following  the  sentence 
"  Dock  weights  to  govern  settlements"  read  as  follows  :  "If 
you  require  it  we  will  give  you  our  paper  at  sixty  days  or 
ninety  days  from  date  of  bill  of  lading,  we  paying  the  interest 
on  time  exceeding  the  sixty  days.  Coal  to  be  of  good  quality 
and  nicely  prepared.  We  would  prefer  you  to  make  the  order 
1,000  grate  and  egg,  500  range  and  1,500  chestnut." 

Thus  altered,  the  order  was  signed  by  appellee  and  was  for- 
warded to  Roberts,  who  delivered  it  to  appellants'  manager  in 
Buffalo  about  June  15th. 

There  is  a  conflict  of  evidence  as  to  whether,  when  Roberts 
handed  the  said  order  to  Packard,  the  latter  said  that  appel- 
lants would  fill  it,  but  in  the  view  we  take  of  the  case  this 
dispute  is  not  as  to  a  material  matter. 

It  is  not  pretended  that  appellants  or  their  manager  ever 
accepted  the  order  in  writing,  and  on  June  22,  1888,  they 
forwarded  to  appellee  the  following  letter : 

*'0.  SoHEUNEMANN  &  Co.,  Chicago  111. 

Gentlemen: — Some  few  days  ago  we  were  handed  an  order 
from  you  for  some  vessel  coal.  We  should  be  glad  to  furnish 
this  lot  of  coal,  and  are  sorry  that  it  is  impossible  for  us  to 
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do  so.     Our  vessel  brokers  here  refuse  to  give  us  boats  to  go 
to  your  dock.     The  tonnage  and  terms  are  not  as  talked  here. 

We  trust  that  when  jou  are  again  in  the  market  jou  will 
give  us  an  opportunity  of  quoting  you,  and  remain, 

Yours  very  truly, 
Brinker  &  Jones.     P." 

Appellee  insisted  in  a  letter  to  appellants  written  on  July 
7th,  that  he  had  purchased  three  cargoes  of  coal  from  them, 
and  notified  them  that  he  would  go  on  the  market  and  buy 
the  coal  and  hold  them  for  the  loss,  as  coal  had  advanced;  and 
appellants  replied,  on  July  12th,  that  they  had  sold  appellee  no 
coal,  and  that  they  would  entertain  no  claim  for  loss  he  might 
sustain. 

The  appellants  pleaded  the  New  York  statute  of  frauds. 
The  part  of  said  statute  material  here  declares  tliat  "  every 
contract  for  the  sale  of  any  goods,  chattels  or  things  in  action 
for  the  price  of  $50  or  more  shall  be  void,  unless  a  note  or 
memorandum  of  such  contract  be  made  in  writing,  and  be  sub- 
scribed by  the  parties  to  be  charged  thereby."  It  is  contended 
by  appellants,  that  the  order  received  by  them  from  appel- 
lee was  a  new  proposition;  that  it  could  not  become  a  contract 
till  it  was  properly  assented  to  by  them,  and  as  that  assent 
was  to  be  given  in  Buffalo  and  the  contract  was  to  be  per- 
formed there,  it  would  be  a  New  York  contract  governed  by 
the  statute  of  frauds  of  that  State,  and  as  there  was  no  assent 
to  or  acceptance  of  the  order  in  writing  by  the  party  sought 
to  be  charged  upon  it,  it  never  became  binding  as  a  contract. 

The  rule  is  that  the  contract  is  to  be  interpreted  and  defined 
by  the  law  of  the  place  where  it  is  made,  and  where,  in  the 
absence  of  anything  to  indicate  the  contrary,  it  is  presumed 
that  it  is  to  be  performed.  "  If  a  person  residing  in  one 
State  orders  gogds  of  one  residing  in  another  State,  who  there 
delivers  the  goods  ordered  to  a  carrier  for  the  purchaser,  the 
contract  is  made  there,  and  its  validity  depends  upon  the  law 
of  the  State  of  the  sellers  residence."  3  Am.  and  Eng. 
Ency.  of  Law,  857,  note  3,  and  cases  there  cited.  Therefore, 
if  the  order  signed  by  the  a[)pellee  and  forwarded  by  him  to 
appellants  is  to  be  treated  as  appellee's  proposition  to  them,  it 
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never  became  binding  on  tliem  for  the  reason  that  their  accept- 
ance of  its  terms  or  agreement  to  fill  it  was  not  evidenced  as 
required  by  the  statute  of   New  York.     It  is  contended  by 
appellee  that  tlie  order  is  to  be  treated  as  appellants'  proposal 
to  him,  and  that  he  accepted  and  signed  it  as  they  sent  it,  or 
without  material  change.     It  is  said  that  the  changes  made  in 
the  latter  part  of  the  order  was  no  change  of  the  contract; 
that  it  only  gave  to  appellants  another  option  as  to  terms  of 
payment  and  did  not  relieve  ap{>ollee  from  the  contract  as  pre- 
f>ared,  in  any  way,  or  vary  its  terms.     It  may  be  true  that  if 
the  effect  of  the  changes  in  the  order  was  only  to  give  appel- 
lants an  option  as  to  whether  they  would  take  appellee's  paper 
at  sixty  days  or  ninety  days,  the  change  would  not  be  mate- 
rial; but  that  is  not  the  effect  of  the  alteration.     Instead  of 
his  promise  to  give  his  pa])er  at  sixty  days  if  appellants  should 
require  it,  he  makes  a  promise  to  give  his  paper  at  sixty  or  at 
ninety  days.     The  option  is  secured  to  hi'ii  and  not  to  appel- 
lants.    Where  a  contract  is  in  the  alternative,  as  that    the 
promisor  shall  pay  in    money  or   in  goods,  "or  shall  pay  a 
sum  of  money  or  deliver  a  horse  to  the  promisee,"  the  right 
to  select  the    mode  of  performance  is  impliedly  vested  in 
the  promisor.     2  Chitty  on  Con.,  1061;  Bishop  on  Con.,  Sec. 
785.     "Without  considering  whether  the  other  changes  "made  in 
the  order  were  material  or  not,  it  is  manifest  that  this  one  was 
of   such  a  character  as  rendered  the  order  signed  by  appel- 
lee different  in  a  substantial  particular  from  the  one  sent  to  him 
by  appellant  to  be  signed.     The  act  of  appellee  in  so  changing 
the  order  sent  to  him  by  appellants  amounted  to  a  rejection  of 
their  offer  and  a  substitution  of   his  own  proposition  in  its 
place.     They  were  thus  released  from  the  acceptance  implied 
fi'om  thus  having  prepared  the  order  and  having  sent  it  to  him 
to  be  signed,  and  as  we  have  seen  that  they  never  assented  to 
appellee's  proposition  in  such  manner  as  to  make  it  valid  or 
.  binding  upon  them,  th«  result  was  that  no  contract  was  formed 
between  the  parties,  and  consequently  there  is  no  basis  for  this 
action.     Maclay  v.  Harvey,  90  111.  525;  Fox  v.  Turner,  1  111. 
App.  153;  Smith  v.  Wetherell,  4  111.  App.  655. 
The  contention  of  appellee  that  a  contract  was  made  and 
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ginned  by  Roberts  for  the  sale  of  the  coal  is  without  support 
in  the  evidence.  An  agreement  as  to  certain  terms  of  a 
contract  was  arrived  at  between  Roberts  and  Neglej,  hot 
Roberts'  letter  of  June  11,  18S8,  clearly  shows  that  no  con- 
tract was  then  formed  between  apj^ellants  and  appellee. 
Therein  he  directs  Negley:  "Be  sure  and  have  Otto 
(Scheuncmann)  write  out  this  order  to  Brinker,  Jones  &  Co., 
and  have  him  state  that  dock  weights  govern.  Make  it  so 
binding  that  he  can't  crawl  out  of  it." 

The  verdict  of  the  jury  is  clearly  against  the  law  and  the 
evidence,  and  the  motion  to  set  tiie  same  aside  should  have 
been  granted. 

The  judgment  will  be  reversed  and  the  case  remanded. 

Hevened  and  reraanded. 
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ACCOUNT— See  Evidence,  5. 

ACTIONS— See  Ejectment,  1 ;  Principal  and  Surety,  10,  13;  Mechan- 
ics* Liens,  3. 

1.  Where  an  injury  has  been  caused  by  an  act  in  one  county,  to  land 
situated  in  another  county,  the  venue  may  be  laid  in  either.  O.  <Jt  M. 
By.  Co.  V.  Combs,  119 

2.  The  commencement  of  a  suit  in  the  Circuit  Court  will  not  bar  or 
preclude  the  defendant  therein  from  bringing  a  suit  in  a  justice  court 
against  the  party  bringing  the  same.     Tompkins  v.  Gerry ^  2i.5 

3.  It  can  not  be  presumed  that  by  permitting  an  action  of  assump- 
sit to  be  brought  upon  a  sealed  instrumeni,  the  legislature  intended  to 
make  joint  contractors  of  those  who  separately,  part  by  deed  and  part 
by  parol,  had  engnged  for  the  same  thing.     Fischer  v.  Spang,        378 

4.  A  party's  rights  must  be  governed  by  the  law  in  force  when  his 
cause  of  action  accrued.     Berkowshy  v.  Sable,  410 

6.  Parties  have  no  vested  right  in  a  remedy  provided  by  law,  and 
the  legislature  may  properly  change  the  mode  of  enforcing  rights,  and 
the  new  law  will  govern  as  to  proceedings  instituted  after  it  goes  into 
effect,  no  matter  when  the  rights  sought  to  be  enforced  accrued.  But 
the  law  in  force  at  the  time  that  rights  accrue  is  the  law  that  measures 
and  limits  such  rights.     Hughes  v.  Bussell,  430 

6.  For  the  mere  telling  of  a  lie  an  action  can  not  be  maintained. 
Bans/ordv.  Willets,  436 

7.  There  is  no  precedent  for  an  action,  not  of  debt,  covenant  or 
assumpsit,  to  recover  money  due  by  contract,  but  of  trespass  on  the 
case  for  using  the  money  with  which  the  debt  ought  to  have  been  paid 
for  other  purposes.     Id.,  436 

ADMINISTRATION— Soe  Guardian  and  Ward;  Parent  and  Child. 

1.  As  a  matter  of  practice  each  item  in  an  administrator's  account 
rendered,  is  a  separate  claim  depfjnding  alone  upon  its  own  merits,  and 
as  to  each  item  judgments  are  separate,  and  the  same  principle  would 
apply  to  a  guardian's  report.     Bawson  v.  Corbett,  127 

2.  In  a  controversy  involving  a  claim  by  a  child  against  his  father's 
estate  for  services  rendered  for  the  father  at  his  request,  the  fact  that  the 
mother  of  such  claimant  is  administratrix  of  her  husband's  estate,  will 
not  prevent  her  from  testifying  in  his  behalf,  nor  will  the  relation  to  the 
estate  of  such  administratrix  by  way  of  her  interest  under  the  statute 
regarding  descents,  prevent  her  being  called  as  a  witness  in  such  case. 
Bobnett  v.  Bobnett,  191 

3.  A  mother  may,  in  such  case,  testify  that  at  her  deceased  husband's 

(665) 
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request  she  wrote  a  letter  to  a  child  of  a^re  and  earninf?  fais  HtId^  at  a 
distancCi  asking  him  to  return  home  and  remain.  She  nets  in  buchcase 
as  agent  of  her  husband  in  view  of  Sec.  5,  Chap.  51,  R  S.,  but  she  will 
not  be  allowed  to  testify  as  to  labor  performed,  mone}'  advanced  and 
the  like.     Id.,  191 

4.  Where  in  such  case  such  child  returns  and  takes  part  in  the  labor 
incident  to  home  life,  although  there  is  no  expreas  agreement  for  com- 
pen$iation,  an  intention  to  compensate  will  be  implied.     Id..,  191 

5.  Although  the  claimant  in  such  case  is  not  competent  as  a  witnet^^ 
in  chief,  he  is  competent  to  testify  in  rebuttal  to  conversations  and  tnin«- 
actionb  testified  to  by  other  witnesses  called  by  the  opposite  party.      /</.. 

191 

6.  While  a  claimant  who  does  not  file  his  claim  in  the  County  Court 
on  the  day  of  adjustment  may  be  liable  for  costs  this  does  not  follow 
upon  appeal  from  judgment  for  the  claimant  to  the  Circuit  Court  as  to 
the  costs  therein.     Id.,  191 

7.  Upon  the  presentation  of  a  claim  against  an  estate  covering 
moneys  alleged  to  have  been  due  complainant  from  deceased,  his  finan- 
cial agent,  it  is  enough  to  prove  that  funds  of  the  former  came  into  the 
bands  of  the  latter;  the  estate  must  show  what  became  of  them.  The 
complainant  is  not  required  to  show,  by  a  preponderance  of  the  evidence, 
that   neither  he  nor  any  other  person  had   received   from  such  agent 

or  another  the  amount  for  which  claim  Is  uiade.     Grant  v.  Odiome^ 

402 

AFFIDAVITS— See   Puactiop",  9;  Judgmknts  and  Dkcrbrs,  15;    New 
Trial,  3. 

1.  Affidavits  should  set  forth  facts.  It  is  for  the  court  to  draw  con- 
clusions from  the  facts  proved.     Carpenter  v.  White,  448 

AGENCY— See  Administkation;  Municipal   Cohporations,    5;  Tres- 

1.  An  agent  employed  to  settle  a  debt  can  not  purchase  it  for  him- 
self. One  who  agrees  to  act  for  another  is  not  allowed  to  deal  in  the 
business  of  his  ag^'uey  for  his  own  benefit,  or  to  do  an  act  having  a  tend- 
ency  to  interfere  with  the  proper  discharge  of  his  duties.  IVhitesides 
V.  Cook,  183 

2.  In  an  action  by  a  broker  to  recover  commissions  upon  a  wile  of 
real  estate,  this  court  holds,  there  can  be  no  recovery,  the  plaintiff's 
efforts  to  procure  terms  which  the  defendant  would  accept  havii>g 
failed,  the  trade  finally  made  having  been  brought  about  by  other  influ- 
ences after  the  plaintiff  had  abandoned  the  business.  Carlson  v. 
Nathan,  864 

3.  Where  certain  funds  are  in  the  hands  of  an  agent  under  an  ex- 
press trust,  he  holding  them,  not  as  a  collecting  but  as  an  investing 
agent,  the  statute  of  limitations  will  not  begin  to  run  as  to  them  until 
demand  is  mude  therefor,  or  he  places  himself  in  a  position^  of  hostility 
to  his  principal.     Grant  v.  Odiorne,  402 

4.  In  the  case  presented,  this  court  holds  that  the  evidence  tended 
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to  ebow  a  fraudulent  concealment,  and  the  fact  bein^  that  the  fraud 
was  not  discovered  until  after  the  death  of  the  agent,  that  the  statute 
began  to  run  only  from  its  discovery.     Id.,  402 

5.  The  statute  does  not  run  where  funds  are  intrusted  to  another 
to  investf  and  the  evidence  does  not  show  that  he  ever  refused  to  act  as  . 
an  investing  agent,  nor  any  demand  upon  him  to  pay  over  anything 
wore  than  the  interest  he  had  collected.    Id.,  402 

6.  In  an  action  brought  by  real  estate  brokers  to  recover  a  sum 
alleged  to  be  due  as  commission,  this  court  declines,  in  view  of  the 
evidence,  to  interfere  with  the  judgment  for  the  plaint iff-^.  Granger 
V.  Griffin,  421 

7.  In  an  action  brought  to  recover  a  sum  alleged  to  be  due  as  a  com- 
mission on  a  sale  of  real  estate,  this  court  declines,  in  view  of  the  evi- 
dence, to  interfere  with  the  judgment  for  the  plaintiff.     Crow  v.  Wolff t 

458 

8.  The  action  being  upon  a  special  contract,  a  contention  that  there 
can  be  no  recovery  under  the  common  counts  because  the  agent  did  not 
do  all  that  he  was  bound  to  do  thereunder — not  only  6nd  a  purchaser, 
but  prepare  the  papers  for  conveyance,  etc.,  the  own  er  having  sold  the 
propert)' — and  that  the  principal,  not  having  availed  himself  of  the 
offer,  obtained  no  benefit  from  what  the  agent  did,  is  unavailing  where 
there  is  no  evidence  that  it  was  the  understan  ding  that  the  agent  should 
prepare  the  papers  for  conveyance,  etc.,  or  that  it  was  the  custom  for 
the  agent  who  makes  the  sale  to  do  so.     Id.^  458 

9.  In  an  action  based  upon  a  contract  entered  into  by  an  alleged 
agent  of  defendant,  it  is  held  that  the  jury  were  properly  instructed  to 
find  for  the  defendant,  no  evidence  having  been  introduced  tending  to 
establish  the  alleged  agt^ncy.     Milium  Wagon  Co.  v.  Sterens,        508 

10.  A  principal  is  bound  to  indemnify  his  agent  against  the  conse- 
quences of  all  lawful  acts  done  by  him  bona  Jiile  in  pursuance  of  the 
authority  conferred.     First  National  Bank  v.  Tenney,    .  544 

11.  When  an  agent  is  sued  for  an  act  done  in  pursuance  of  his  employ- 
ment, he  is  not  bound  to  let  judgm-^nt  go  against  him,  but  miiy  defend 
and  recover  from  his  principal  the  expenses  of  a  detemchonajide  made; 
he  may  also  prosecute  an  appeal  from  an  adverse  judgment.     Id.,  544 

ALTERATION— See  Contracts,  11,  12,  13,14.  24. 

APPEAL  AND  ERROR— See  Agency,  11;  CRr.MiNAL  Law,  6;  Evidence, 
2,  3;  Guardian  and  Ward,  1;  .Judgments  and  Decueks.  15;  Jus- 
tices, 3;  Railroads,  2,  39. 

1.  The  fact  that  a  remittitur  ha«  been  entered  in  a  given  case,  in 
this  court,  for  a  part  of  the  sum  for  which  a  certain  judgment  was  ren- 
dered below,  can  not  cur«  errors  of  law  occurring  on  the  trial  going  to 
the  right  of  recovery.     Ramming  v.  Caldwell,  175 

2.  Upon  a  second  appeal  an  appellate  court  will  not  con^^ider  ques- 
tions passed  upon  and  determined  on  a  former  appeal.  Whitesides  v. 
Cook,  183 

3.  No  appeal  lies  from  an  order  in  vacation,  denying  a  motion  to 
dissolve  an  injunction.     School  Directors  v.  Wright,  270 
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request  she  wrote  a  letter  to  a  child  of  ag^e  and  earning  his  liTinfr  at  a 
distance,  asking  him  to  return  home  and  remain.  She  acts  in  buchciiKe 
as  agent  of  her  husband  in  view  of  Sec.  5,  Chap.  51,  R  S.,  but  she  will 
not  be  allowed  to  testify  as  to  labor  performed,  money  advanced  and 
the  like.     Id.,  191 

4.  Where  in  such  case  such  child  returns  and  takes  part  in  the  labor 
incident  to  home  life,  although  there  is  no  exprea^  agreement  for  com- 
pensation, an  intention  to  compensate  will  be  implied.     Id,.,  191 

5.  Although  (he  claimant  in  such  case  is  not  competent  as  a  wifneK.« 
in  chief,  he  ia  competent  to  testify  in  rebuttal  to  conversations  and  tran«- 
actionb  testified  to  by  other  witnesses  called  by  the  opposite  party.      Id., 

191 

6.  While  a  claimant  who  does  not  file  his  claim  in  the  County  Court 
on  the  day  of  adjustment  may  be  liable  for  co^t«,  this  does  not  follow 
upon  appeal  from  judgment  for  the  claimant  to  the  Circuit  Court  as  to 
the  costs  therein.     Id.,  191 

7.  Upon  the   presentation  of  a  claim  against  an  estate  covering 

moneys  alleged  to  have  been  due  complainant  from  deceased,  his  finan* 

cial  agent,  it  is  enough  to  prove  that  funds  of  the  former  came  into  the 

hands  of  the  latter;  the  estate  must  show  what  became  of  them.     The 

complainant  is  not  required  to  show,  by  a  preponderance  of  the  evidence, 

that   neither  he  nor  any  other  person  had   received   from  such  agent 

or  another  the  amount  for  which  claim  is  made.     Grant  v.  Odiornf, 

402 

AFFIDAVITS— See   Practiop,  9;  Judgments  and  Dkcrkes,  15;    Nkw 

TUIAL,  3. 

1.  Affidavits  should  set  forth  facts.  It  is  for  the  court  to  draw  con- 
clusions from  the  facts  proved.     Carpenter  v.  White,  448 

AGENCY — See  Administuation;  Municipal   Cohpokations,    5;  Trks- 

PAS-^,  5. 

1.  An  agent  employed  to  settle  a  debt  can  not  purchase  it  for  him- 
self. One  who  agrees  to  act  for  another  is  not  allowed  to  deal  in  the 
bu.^iness  of  his  agency  for  his  own  benefit,  or  to  do  ^n  act  having  a  tend- 
ency to  interfere  with  the  proper  discharge  of  his  duties.  Whitesides 
V.  Cook,  188 

2.  In  an  action  by  a  broker  to  recover  commissions  upon  a  sale  of 
real  estate,  this  court  holds,  there  can  be  no  recovery,  the  plaintiff's 
efforts  to  procure  terms  which  the  defendant  would  accept  having 
failed,  the  trade  finally  made  having  been  brought  about  by  other  influ- 
ences after  the  plaintiff  had  abandoned  the  business.  Carlson  v. 
Nathan,  364 

3.  Where  certain  funds  are  in  the  hands  of  an  agent  under  an  ex- 
press trust,  he  holding  them,  not  as  a  collecting  but  as  an  investing 
agent,  the  statute  of  limitations  will  not  begin  to  run  as  to  them  until 
demand  is  made  therefor,  or  he  places  himself  in  a  pasition  of  hostility 
to  his  principal.     Grant  v.  Odiorne,  402 

4.  In  the  case  presented,  this  court  holds  that  the  evidence  tended 


Index.  667 

.  »»   ■  ...  — — ——.^ — . —  ■ 

AGENCY.     Continued, 

to  8bow  a  fraudalent  concealment,  and  the  fact  bein^  that  the  fraud 
was  not  discovered  until  after  the  death  of  the  agent,  that  the  statute 
began  to  run  only  from  its  discovery.     Id.,  402 

h.  The  statute  does  not  run  where  funds  are  intrusted  to  another 
to  invest^  and  the  evidence  does  not  show  that  he  ever  refused  to  act  as 
an  investing  agent,  nor  any  demand  upon  him  to  pay  over  anything 
more  than  the  interest  he  had  collacted.    Id,,  402 

6.  In  an  action  brought  by  real  estate  brokers  to  recover  a  sum 
alleged  to  be  due  as  commission,  this  court  declines,  in  view  of  the 
evidence,  to  interfere  with  the  judgment  for  the  plaint iff-i.  Granger 
V.  Griffin,  421 

7.  In  an  action  brought  to  recover  a  sum  alleged  to  be  due  as  a  com- 
mission on  a  sale  of  real  estate,  this  court  declines,  in  view  of  the  evi- 
dence, to  interfere  with  the  judgment  for  the  plaintiff.     Crow  v.  Wolff, 

458 

8.  The  action  being  upon  a  special  contract,  a  contention  that  there 
can  be  no  recovery  under  the  common  counts  because  the  agent  did  not 
do  all  that  he  was  bound  to  do  thereunder — not  only  find  a  purchaser, 
but  prepare  the  papers  for  conveyance,  etc.,  the  own  er  having  sold  the 
propert}' — and  that  the  principal,  not  having  availed  himself  of  the 
offer,  obtained  no  benefit  from  what  the  asrcnt  did,  is  unavailing  where 
there  is  no  evidence  that  it  was  the  understan  ding  that  the  agent  should 
prepare  the  papers  for  conveyance,  etc.,  or  that  it  was  the  custom  for 
the  agent  who  makes  the  sale  to  do  so.    Id.,  458 

9.  In  an  action  based  upon  a  contract  entered  into  by  an  alleged 
agent  of  defendant,  it  is  held  that  the  jury  were  properly  instructed  to 
find  for  the  defendant,  no  evidence  having  been  introduced  tending  to 
establish  the  alleged  agt»ncy.     Milium  Wagon  Co.  v.  I^terens^        508 

10.  A  principal  is  bound  to  indemnify  his  agent  against  the  conse* 
quences  of  all  lawful  acts  done  by  him  bona  fide  in  pursuance  of  the 
authority  conferred.     First  National  Bank  y,  Tenney,    .  544 

11 .  When  an  agent  issued  for  an  act  done  in  pursuance  of  his  employ- 
ment, he  is  not  bound  to  let  judgment  go  against  him,  but  may  defend 
and  recover  from  his  principal  the  expenses  of  a  defense &o/j a ^</<?  made; 
he  may  also  prosecute  an  appeal  from  an  adverse  judgment.     Id.,  544 

ALTERATION— See  Contracts,  11,  12,  13,14.  24. 

APPEAL  AND  ERROR— See  Agency,  11;  CnrMrNAL  Law,  6;  Evidence, 
2,  3;GuAnDiAN  and  Wakd,  1;  .Judgments  and  Decrees.  15;  Jus- 
tices, 3:  Railroads,  2,  39. 

L  The  fact  that  a  remittitur  has  been  entered  in  a  given  case,  in 
this  court,  for  a  part  of  the  sura  for  which  a  certain  juilgiuont  was  ren- 
dered below,  can  not  curp  errors  of  law  occurring  on  the  trial  going  to 
the  riflrht  of  recovery.     Ramming  v.  Caldwell,  175 

2.  Upon  a  second  appeal  an  appellate  court  will  not  con^^ider  ques- 
tions passed  upon  and  determined  on  a  former  appeal.  Whifesides  v. 
Cook,  183 

3.  No  appeal  lies  from  an  order  in  vacation,  denying  a  motion  to 
dissolve  an  injunction.    School  Directors  v.  Wright,  270 
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4.  Where  a  declaration  charges  two  persons  to  be  joiatly  liable  under 
a  conlractt  the  trial  demoastratiog  the  contrary,  it  is  error  to  render 
judgment  aiT'tinst  one  of  them.     Cooper  v,  McNeil  <t  Higg'xns  Co.,    350 

5.  Error  without  injury  is  no  ground  for  reversal.    City  of  Chi - 
'  eago  v.  Edson^  417 

6.  Where  no  objection  is  made  to  evidence  when  offered,  an  ol^cc- 
tion  touching  the  same  can  not  be  considered  upon  appeal.    Id.^      417 

7*  Where  no  cause  of  action  is  stated  in  a  given  declaration,  nor 
proof  of  the  grievance  alleged  in  it,  this  court  will  not  inquire  whether 
the  proceedings  on  the  trial  were  regular  or  not.  Blumenfeldt  v. 
Korschuckt  434 

8.  The  question  whether  it  was  error  to  refuse  to  instruct  the  jury 
in  a  given  case  to  disregard  tbe  remark  of  an  attorney  in  the  ca^^e,  made 
in  his  opening,  upon  tbe  oral  request  of  opposing  counsel,  will  not  be 
considered  by  this  court.  A  written  instruction  to  such  effect  shouM 
be  asked.     Harding  v.  Sandy,  442 

9.  This  court  deprecates  the  practice  of  assigning  an  excessive  num- 
ber of  erroriii,  and  the  making  of  briefs  of  undue  length.    Id.,  442 

10.  If  upon  appeal  from  the  judgment  of  a  justice  it  appears  that 
the  certificate  to  the  transcript  is  defective,  a  rule  on  the  justice  to 
supply  a  proper  certificate  may  be  obtained.  It  is  not  proper  to  strike 
out  (he  transcript  on  file,  though  the  same  be  imperfect,  it  being  sufB- 
cient  to  give  the  court  jurisdiction  of  the  subject-matter.  McNichols  v. 
Hunt,  ^  451 

11.  There  is  no  legal  connection  or  ri^'pugnance  between  the  denial 
of  a  continuance  at  one  term, and  a  call  for  trial  in  the  first  week  of  the 
succeeding  term.     Id.^  451 

12.  The  decision  of  the  Supreme  Court,  in  Kirchoff  v.  Union  M.  L. 
Ins.  Co.,  128  III.  199,  133  111.  368,  holding  that  an  appeal  in  the  case 
presented  properly  lies  to  this  court,  followed.     Story  v.  Springer,  495 

13.  When  a  jury  trial  is,  under  the  statute,  waived,  and  the  case  tried 
by  the  court,  this  court  may,  on  review,  do  what,  in  its  judgment,  the 
lower  court  ought  to  have  done,  and  enter  judgment  accordingly. 
Union  National  Bank  of  Chicago  v.  Manistee  Lumber  Co.,  525 

14.  The  correct  practice  r<»quirefl  the  facts  in  such  case  to  be  recited 
on  the  record  here  only  when  a  judgment,  based  upon  the  facts,  is 
reversed  without  remanding,  or  with  final  judgment  on  the  cause  of 
action;  but  when  this  court  reverses  that  of  the  lower  court  for  error  in 
law,  and  refrains  from  remanding,  the  reason  why  it  refrains  from  an 
act  discretionary  need  not  appear.    Id.,  525 

15.  A  motion  for  a  new  trial,  and  exceptions  to  the  action  of  the 
court  thereon,  must  be  made  a  part  of  the  record  by  a  biU  of  exception^), 
or  this  court  can  not  take  notice  thereof.     Dignan  v.  Gilbert,  536 

16.  A  recital  by  the  clerk,  upon  the  record,  is  no  part  thereof. 
Id.,  536 

17.  Appellant  can  not  complain  here  of  an  error  committed  by  the 
lower  court  in  his  own  favor.     Spinney  v.  Barbe,  585 

18.  In  the  case  presented,  an  order  of  the  Circuit  Court  is  affirmed 
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in  order  that  the  question  involved  may  be  speedily  presented  to  the 
Supreme  Tourt  for  final  determination.    Fairhauks  v,  FartceJl,      5b2 

19.  Although  there  were  several  disputed  items  included  in  a  ver- 
dict, the  fact  that  the  trial  court  did  not,  in  ordering?  a  remittitur, 
specify  to  which  item  it  applied,  does  not  constitute  an  error  for  which 
this  court  will,  upon  the  case  presented,  reverse  the  judgment.  Ingalla 
V.  Allen t  6i:4 

20.  An  action  being  brought  to  recover  damages  for  a  broken  arm 
received  by  plaintiff  when  attempting  to  board  defendants'  car.  this 
court  holds  that,  in  the  abseiice  of  evidence  as  to  amount  of  expenses 
incurred  by  plaintiff,  it  was  error  to  tell  the  jury  that,  in  assessing 
damages,  they  might  consider  the  necessary  expenses  resultiug  from  the 
injury.     No.  Chicago  St,  Ry.  Co,  v.  Cooh^  6  j4 

ASSIGNMENTS— See  Insolvency,  13.  15. 

1.  Ordinary  diligence  on  the  part  of  the  assignee  of  an  insolvent, 
requires  that  he  should  avail  himself  of  sources  of  know ledcre* easily 
open  to  him,  to  learn  upon  what  account  money  is  paid  to  or  required 
of  him  in  his  cfaatacter  of  assignee.    Doran  v.  Hodson,  411 

2.  If  an  assignee  obtains  ex  parte  orders  of  a  County  Court  upon  an 
assumed  state  of  facts,  which  he  knows,  or  ought  to  know  doos  notexist. 
he  should  not  be  protected  by  them  against  just  claims.     Id,,  411 

8.  It  is  within  the  jurisdiction  of  the  County  Court  to  hold  the 
assignee  to  account  for  everything  that  comes  to  his  hands  by  virtue  of 
bis  position,  and  direct  the  disposition  thereof,  and  require  him  to  sur- 
render io  the  rightful  owner  what  in  his  hands  are  not  assets  of  the 
estate,  and  having  such  jurisdiction,  the  rightful  owner  can  not  go  to 
any  other  court  for  a  remedy.    Id.,  411 

4.  Upon  a  petition  to  a  County  Court  for  an  order  on  the  assignee 
of  an  insolvent,  to  pay  over  the  proceeds  of  certain  goods  sold  by  said 
insolvent  previous  to  his  as<:ignment,  this  court  holds  that  such  proceeds 
were  not  assets  of  the  estate,  and  that  the  court  erred  in  not  making  the 
order  prayed  for.    Id.,  411 

5.  All  the  original  jurisdiction  that  belongs  in  ordinary  cases  to  all 
courts,  belongs  to  and  may  be  exercised  by  the  County  Courts  in  admin- 
istering the  assets  in  the  possession  of  an  assignee  of  an  insolvent.  T. 
S.  Af.  E.  Church  v.  Wetherelh  414 

6.  This  court  holds  that  the  assignee  defendant  should  not  be  or<lered 
to  account  for  the  credits,  upon  which  in  part  certain  goods  were  sold, 
it  not  being  shown  that  he  received  such  credits,  or  anything  on  account 
thereof.     Chapin  <Sb  Gould  v.  Wabash  Mfg.  Co.,  446 

ATTACHMENT. 

1.  In  an  action  commenced  by  attachment  the  burden  is  on  the 
plaintiff  to  prove  that  the  defendant  is  a  non-resident,  and  where  the 
evidence  is  hazy  and  uncertain,  this  court  will  not  reverse  the  decision 
of  the  lower  court  dissolving  the  attachment.     WelU  v.  Parrott,     656 

ATTORNEY  AND  CLIENT—See  Guakdian  and  Ward,  3;  Master  and 
Servant,  8. 
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1.  Attorneys  who  have  entered  into  a  contract  to  institute  le^I  pro- 
ceedinflfs  to  test  the  validity  of  municipal  bonds  (the  contract  providing 
for  certain  fees  in  case  thoy  were  held  to  be  invalid;  can  not  be  required 
to  depart  from  th<^ir  own  view  of  the  law  as  to  the  manner  of  mnlcinf? 
such  test,  or  to  appear  and  defend  every  suit  that  may  be  brought 
thereon  against  a  given  county,  unletis  it  is  necessary  to  do  so  to  avoid 
liability  on  the  part  of  the  county  being  enforced  against  it;  and  the 
fact  that  they  were  notified  in  a  given  case  of  the  institution  of  a  suit 
in  a  court  named,  and  that  (hey  declined  to  appear  and  defend  the 
same,  will  be  no  defense  to  their  right  of  recovery  upon  said  contract, 
if  the  result  of  the  litigation  as  instituted  and  Ciurried  on  by  them  was, 
that  the  bonds  were  held  invalid,  or  that  taxes  could  not  be  collected  to 

^  pay  the  same.     Co,  of  Franklin  v.  Layman,  163 

2.  In  the  absence  of  such  contract  with  the  county  board,  a  contract 
with  an  individual  by  which  the  name  result  would  ensue  would  create 
no  liability  against  the  county.     Id.,  163 

3.  The  right  to  levy  a  tax.  and  to  make  an  asAessment  to  pay  it,  for 
the  purpose  of  raising  money  to  pay  the  interest  on  such  bonds,  being 
determinable  by  an  exception  to  the  application  of  the  collector  for 
judgment  against  delinquent  lands,  (he  fact  that  that  method  was 
selected  by  such  attorneys  and  prosecuted  in  the  name  of  an  individual 
tax  payer  was  within  the  contract  in  the  case  presented,  and  such  pro- 
ceeding resulting  in  a  judgment  that  would  defeat  the  collection  of  the 
bonds  would  warrant  a  recovery  of  the  fees  agreed  upon.     Id.,         163 

BANKS— See  Insolvency,  9;  Instucctions,   17;  Negotiable  Instru- 
ments, 11. 

1.  The  title  of  money  in  all  general  deposits  passes  to  the  bank  in 
which  they  are  placed.     Telford  v.  Pafton,  151 

2.  Where  money  is  deposited  in  a  bank  and  its  certificate  of  deposit 
is  received  by  the  depositor,  it  providing  for  payment  of  the  same 
within  a  time  named  to  another,  such  other  is  entitled  thereto  at  the 
expiration  thereof,  although  ihe  certificiite  remains  in  the  hands  of  the 
depositor.     Id.,  151 

3.  Acceptance  of  the  gift  by  the  person  in  whose  name  the  certificate 
was  made  out,  will  be  assumed,  although  the  depositor  dies  with  the 
saiue  in  his  possession,  it  having  never  been  delivered.    Id.,  151 

4.  A  special  deposit  is  a  deposit  to  be  returned  in  the  identical 
thing;  the  very  bills  or  coins  are  to  be  returned.  M.  A.  Assn.  of  N.  W. 
V.  Jacobs  d^  Shaw,  340 

5.  A  general  deposit  is  one  which  is  to  be  returned  in  kind,  not  the 
6ame  bills  or  coins,  but  the  same  amount  of  money.    Id,,  340 

6.  Where  money  is  received  in  a  bank  as  a  special  deposit  for  safe 
keeping,  with  the  understanding  that  it  shall  be  cared  for  and  the 
identical  money  returned,  the  bank  has  no.  right  to  use  the  money  in 
its  business;  but  where  the  money  is  deposited  with  the  understanding 
that  a  like  sum  shall  be  repaid,  the  transaction  is  in  the  nature  of  a 
loan,  the  relation  of  debtor  and  creditor  being  created,  and  no  trust 
can  be  predicated  on  such  a  deposit.    Id.,  340 
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7.  A  deposit  must  be  considered  to  be  a  general  deposit  where  the 
money  in  question  lias  been  mixed  with  the  funds  of  a  bank  by  the  ac- 
quiescence, or  with  the  consent  of  the  depositor.     Id.,  340 

8.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
that  the  deposit  in  question  was  preneral,  not  special.     Id.^  oAO 

BILl^  OF  EXCEPTIONS-See  Practice.  3. 

1.  The  rule  that  bills  of  exceptions  settled  and  signed  by  the  judge 
who  tried  the  cause,  although  after  the  expiration  of  his  term  of  office 
should  be  recognized  as  regular  and  valid,  does  not  obtain  in  this  State. 
People  V.  Alfgeld,  460 

BUILDING  AND  LOAN  ASSOCIATIONS.     '  ^ 

1.  A  by-law  of  a  building  and  loan  association,  providing  that  no 
share  shall  be  transferred  while  any  debt,  penalty,  or  due  of  any  kind 
against  the  owner  thereof  may  remain  unpaid,  creates  a  lien  upon  the 
shares  as  ng.dnst  the  shareholder,  for  a  debt  due  by  him  to  the  associa- 
tion, and  the  assignee  of  an  insolvent  shareholder  standi  in  the  sharp- 
holder's  shoes.     Thirty-first  Street  Bldg.  Assn.  v.  W ether elU  609 

2.  It  therefore  follows  that,  where  a  shareholder  in  a  building  and 
'         loan  association   was  a  banker,   having  funds   of   the  association  on 

deposit,  that  the  assignee  can  not  collect  from  the  association  the 
withdrawal  value  of  the  shares,  leaving  the  a<<soc!ation  to  share  with 
the  other  creditors  in  a  dividend  for  the  amount  of  its  deposit,  but  the 
association  can  off-set  against  the  assignee  the  amount  due  it  as  a 
depositor,  against  the  withdrawal  value  of  the  shares.    Id'^  109 

CARRIERS. 

1.  The  law  requires  that  carriers  of  passengers  shall  exercise  the 
highest  degree  of  practicable  care  and  diligence  consistent  with  the 
mode  of  transportation  used,  in  protecting  the  latter  from  injury.  M. 
d'  0.  Ry.  Co.  V.  Klein,  63 

2.  In  case  of  loss  by  a  carrier  of  personal  wearing  apparel,  the  owner  is 
entitled  to  recover  the  value  of  such  things  to  him,  not  what  the  same 
would  have  sold  for  in  the  market.     Parnielee  v.  Raytmtnd,  €09 

3.  Expresa  companies  are  insurers  for  the  safe  delivery  of  packages 
intrusted  to  their  care,  and  nothing  can  excuse  them  from  this  obliga- 
tion except  the  act  of  God  or  of  the  public  enemy.     No  circumstance  of 
fraud,  imposition  or   mistake  will   excuse  the  delivery,  by  a  common 
carrier,  of  a  package  to  the  wrong  person.    Shearer  v.  Pacific  Ex.  Co., 

641 
CHAMPERTY. 

1.     A  champerfous  contract  is  one  that  gives  to  an  attorney  or  a 

third  person  a  portion  of  the   property  sued  for.     Neal  v.  County  of 

Franklin,  267 

COMMISSION  MERCHANTS. 

1.  A  consignor  may  always  direct  as  to  the  disposition  of  the  net 
proceeds  of  a  consignment.     McCausland  v.  Wheeler  Savings  Bunk, 

8«1 

2.  If  a  consignee  takes  a  consignment  with  knowledge  that  a  druf 
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COMMISSION  MERCHANTS.     Continued. 

has  been  drawn  against  it,  he  can   not  retain  the  consignment  or  its 
proceecl5>,  and  repudiate  the  draft.     Id.,  381 

3.  If  comnuRsion  merchants  are  notified  by  a  shipper  that  a  draft  in 
favor  of  a  third  person  is  to  be  paid  out  of  the  proceeds  of  go6ds  shipped, 
such  notification  in  connection  with  the  draft  amounts  to  an  appropria- 
tion of  the  proceeds  to  the  piiynient  of  such  draft.    Id»,  381 

CONTINUANCE— S.!e  Practick.  2,  9. 

CONTRACTS— See  Attokney  and  CYient,  L  2.  3;  Cdampertt,  1;  Cor- 
porations, 1,  2,  3;  Interest:  Real  Property,  4,  6;  Specutic  Per- 
formance, 1,  2. 

1.  A  court  of  law  can  not  reform  the  contract  in  question,  although 
the  evidence  introduced  would  justify  a  court  of  equity  in  so  doing.  A. 
C,  Ins.  Co.  V.  Simpson,  98 

2.  Whether  or  not  an  alleged  contract  was  entered  into,  is.  in  a 
given  case,  a  question  of  fact  for  the  jury.  Co.  of  Franklin  v.  Lay- 
man, 163 

3.  There  can  be  no  implied  contract  between  parties  named  touch- 
ing a  given  matter,  there  being  a  complete,  written  express  contract 
embracing  the  tame.     Rannning  v.  Caldtrell,  175 

4.  A  written  contract  containing  no  warranty,  the  law  will  imply 
there  was  none,  and  that  a  given  purchnpe  was  made  at  the  risk  of  the 
purchaser  and  upon  his  own  judgment.    Id.,  175 

5.  It  is  proper,  in  cane  of  a  written  contract,  for  the  court  to  con- 
strue the  same  and  instruct  the  jury  if  such  be  the  case  that  it  contains 
no  warranty.     Id.,  175 

6.  An  express  contract  in  writing  can  not  exist  as  to  one  part  of  a 
contract,  and  an  implied  one  of  the  vendor  as  to  another  part  of  the 
same  contract,  growing  out  of  the  same  transaction,  and  the  same  in 
point  of  time.     Id.,  175 

7.  A  promise  to  pay  the  debt  of  a  retail  dealer  to  a  wholesale  mer- 
chait  as  a  part  of  the  consideration  of  a  sule  of  the  stock  of  such  retail 
dealer  to  the  promisor,  is  founded  on  a  legal  consideration.  Scudder 
V.  Carter,  '  252 

8.  Such  promisor  can  not  defeat  recovery  of  the  debt  he  promised 
to  pay,  because  of  any  secret  agreement  be  may  have  had  with  the  orig- 
inal debtor.     Id.,  252 

9.  A  board  of  supervisors  of  a  county  is  a  corporate  body  and  can 
only  act  as  such.  It  represents  the  interests  of  the  county  as  to  those 
matters  wherein  power  is  conferred  by  statute.  The  duties  imposed  by 
law  are  of  such  a  nature,  and  the  corporate  body  is  of  such  a  character 
as  to  make  it  a  dt^liberative  assembly.  It  has  those  riglits  which  inhere 
in  any  such  body,  of  which  any  one  dealing  with  it  must  take  notice. 
If  for  want  of  due  deliberation  ill  advised  action  is  taken,  the  interests 
of  the  public  require  that  it  should  be  permitted,  at  least  at  the  same 
meeting,  to  reconsider  and  annul  such  action.  Ntal  v.  County  of 
Franklin,  267 


Index,  673 

CX>NTRACTS.     Continued, 

10.  Changes  may  be  made  in  sealed  instruroenfB  after  (heir  execu- 
tion by  consent  of  the  parties  thereto,  though  made  after  delivery,  and 
such  consent  may  be  proved  by  parol.    Kneedler  v.  Anderson,         817 

11.  The  doctrine  that  a  contract  under  seal  can  not  be  changed  by  a 
parol  agreement,  does  not  apply  to  an  actual  change  in  the  instrument 
itself  by  the  direction  or  consent  of  the  parties  thereto.  In  such  case 
there  is  no  parol  agreement  existing,  independent  of  the  contract.    7(2., 

317 

12.  This  doctrine  applies  where  the  parol  agreement  exists  inde- 
pendent of  the  contract  under  seal  and  where  such  contract  is  left  intact 
in  form.    Id.,  317 

13.  A  scrivener  employed  to  put  in  writing  a  contract  for  the  sale 
of  land,  may  make  changes  therein  at  the  instance  of  the  parties  thereto; 
authorization  in  writing  is  not  necessary.     Id.,  317 

14.  A  contract  for  the  sale  of  land  does  not  have  to  be  under  seal, 
neither  does  the  agent^s  authority  to  make  such  contract;  but  to  be 
valid,  it  must  be  in  writing.    Id.,  317 

15.  The  rule  that  where  there  is  an  inconsistency,  the  written  por- 
tions of  a  contract  will  prevail  over  the  printed,  has  no  application  where 
there  is  no  inconsistency,  and  does  not  do  away  with  the  rule  that  effect 
is,  if  possible,  to  be  given  to  every  portion  of  the  contract.  Peek  v, 
SeovilleMfg,  Co.,  360 

16.  No  joint  liability  exists  upon  separate  individual  contracts 
although  for  the  same  matter.     Fischer  v.  Spang,  378 

17.  Where  parties,  wholly  upon  the  assurance  of  an  architect  that 
they  will  be  paid,  he  having  no  authority  to  accept  bids  or  make  con- 
tracts, do  work,  not  at  the  request  of  the  owner  of  a  building  in  process 
of  construction,  and  which  they  had  no  reason  to  f^uppose  he  would 
regard  as  an  extra,  no  request  by  him  will  be  implied.  McKey  v.  NeU 
son,  456 

18.  A  man  may  always  bind  himself  by  a  promise  to  pay  an  honest 
debt,  whatever  bar,  such  as  bankruptcy,  statute  of  limitation  or  the 
requirement  of  performance  oi  conditions  precedent,  may,  in  fact'  or 
law,  exist  to  bar  an  notion  on  the  original  contract  under  which  the 
indebtedness  was  incurred .    Morse  v.  Crate,  513 

19.  One  party  to  a  contract  loses  no  rights  by  failing  to  make  a 
tender  contemplated  by  the  cohtrnct,  where  the  other  party  was  not 
ready  to  perform  on  his  part.  Union  National  Bunk  of  Chitago  v. 
Manistee  Lumber  Co.,  625 

20.  Upon  thA  case  presented,  this  court  holds  that  the  defendant  was 
justified  in  treating  the  contmct  upon  which  the  action  was  brought,  as 
terminated  by  the  act  of  plaintiff's  representative.  Bigelow  v.  Chap- 
man, 561 

21.  Appellee  contracted  with  appellant  to  deposit  in  his  favor  a  cer- 
tain sum  with  a  firm  named;  this  court  hold»  that  the  firm  in  question 
having  charged  appellee  and  credited  appellant  with  the  stated  sum 
upon  its  books,  that  the  contract  had  been  complied  with  by  appellee. 

Bigdon  v.  Con  Jet/,  593 

Vol.  XLIII  43 
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22.  Id  the  cane  presented,  defendant  had  aj?reed  to  pay  plaintiff  a 
certain  fixed  sum  for  securing:  him  a  loan,  and  plaintiff  complied  with 
his  part  of  the  contract:  this  court  hold')  that  the  court  below  erred 
in  reducing  the  amount  of  plaintiff's  compensation  l)elow  that  fixed  by 
contract.     Welh  v.  Parroft,  656 

23.  Where  a  person  residing  in  one  State  orders  goods  of  a  person 
residing  in  another  State,  vbo  is  there  to  deliver  the  goods  to  a  carrier 
for  the  purchaser,  the  contract  is  made  in  the  State  of  the  vendor  and 
its  validity  is  to  be  determined  by  the  law  of  that  State.  Brinker  v. 
Scheunemann^  659 

24.  Where  an  order  as  prepared  by  a  vendor  to  be  signed  by  vendee 
provided  that  vendee  should,  if  required,  give  his  paper  at  sixty  days, 
and  the  vendee,  b<.^fore  signing^  ro  changed  the  order  that  it  provided 
that  he  should  give  his  paper,  if  required.  **  at  sixty  or  ninety  days.'* 
the  effect  of  the  chanpre  was  to  give  the  vendee  the  option  as  to  the 
time  for  which  he  should  give  his  paper  and  was  a  material  alteration 
in  the  proposed  contract.    Id.,  659 

CORPORA']  lONS-See  Insolvency,  10.  11,  12. 

1.  Contracts  between  the  controlling  mnjority  of  stockholders  of  a 
corporation,  in  its  behalf  with  IheraRelves,  are  not  sanctioned  by  courts 
of  equity.  Such  contracts  courts  of  equity  treat  as  of  no  avail;  the 
parties  acting  thereunder  become  entitled  to  receive,  not  (he  sum  stip- 
ulated, but  merely  a  fair  compensation  for  what  they  have  done.  Big- 
don  V.  Waicotf,  ^  S52 

2.  The  right  of  one  stockholder  that  all  the  agents  of  the  corporation 
shall  act  not  in  their  own  interest,  or  in  the  interest  merely  of  those 
stockholders  by  whose  favor  they  hold  their  places,  but  with  an  eye  single 
to  the  interests  of  the  corporation,  is  as  great  as  that  of  all  the  stock- 
holders.   Id.,  "  852 

3.  In  the  case  presente),  this  court  holds,  in  view  of  the  evidence, 
that  coraplainant^s  contract  with  defendant  was  not  one  of  which  a  court 
of  equity  would  or  could  conitiel  a  specific  performance,  and  declines  to 
interiere  with  the  decree  for  the  defendant.     Id.,  352 

4.  No  judgment  at  law  is  necessary  to  determine  that  parlies  filing 
a  bill  to  recover  under  Sec.  J6,  Chap.  32,  R.  S.,  are  creditors.  They 
may  establif^h  that  they  are  creditors  and  the  amount  of  the  indebted- 
ness, and  reach  the  fund  or  liability  create<i  by  said  section,  and  dif;trit>- 
ute  it  among  all  those  for  whose  benefit  it  -is  created,  by  an  original 
bill  in  chancery.     Woolr€r1on  v.  Taylor  Co.,  425 

5.  In  the  case  presented,  this  court  holds  that  it  was  improper  to 
refuse  to  grant  leave  to  complainant  to  withdraw  his  replication  to  cer- 
tain pleas,  and  to  submit  a  motion  to  strike  the  same  from  the  files  for 
reasons  stated  therein;  that  the  purely  technical  judgment  on  the  issues 
made  by  the  pleas  as  they  stood,  is  the  result  of  tho  court  denying  the 
motion,  which  shou'd  have  been  allowed,  and  that  the  judgment  on  the 
pleas  can  not  stand,  as  it  is  a  mere  technical  obstruction  to  reaching  a 
just  result  in  the  case.     Id.,  425 
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6.  Where  no  plea  of  ntiZ  tiel  corporation  has  been  filed ,  it  is  not 
necessary  for  a  plaintiff  corporation  to  make  proof  of  its  existence. 
Calumet  Paper  Co.  v.  Knight  A  Leonard  Co.,  566 

7.  Upon  a  bill  filed,  seeking:  to  take  the*  management  of  a  corpora- 
tion out  of  the  hands  of  its  officers,  to  have  a  receiver  appointed  and  an 
accounting  with  its  creditors,  its  affairs  wound  up  and  its  assets  dis- 
tributed among  its  stockholders,  upon  the  ground  that  its  affairs  were 
not  being  managed  in  the  interest  of  all  its  stockholders,  but  for  the  ben- 
efit of  other  corporations,  with  which  a  person  owning  a  majority  of  thf» 
stock  of  the  company  in  question  was  connected,  this  co;irt  holds,  that 
to  sustain  such  a  bill,  the  allegations  should  have  been  specific  and 
definite  in  the  charge  of  fraudulent  mismanagement,  so  that  the  court 
couid  see  that  the  charges  are  not  the  mere  conclusion  of  the  pleader. 
Wheeler  v.  Pullman  Iron  dt  Steel  Co,,  626 

COSTS — See  Administhation,  6;  Principal  and  Surety,  9. 

COCTRTS— See  Trial  by  Jury. 

1.  In  this  State  the  judicial  powers  of  government  are  vested  in 
courts,  and  persons  not  nieuibers  thereof  can  not  exercise  judicial  func- 
tions.    People  V.  Alt  geld,  460 

2.  As  an  individual,  a  judge  has  no  power  to  make  judgments  or 
judicial  records;  these  things  he  can  only  do  wheii  he  is  acting  as  a  court. 
Id,,  .  460 

3.  An  open  court  is  a  court  formally  opened  and  engaged  in  the 

transaction  of  judicial  affairs  to  which  all  persons  who  conduct  them. 

selves  in  an  orderly  manner  are  admitted.    Suesemilch  v.  Suesemilch, 

673 
CREDITOR. 

1.    The  word  "creditor  "  means  a  person  to  whom  a  debt  is  owing 

by  another  person;  standing  by  itself  it  means  creditor  at  large.    IVool- 

vert  on  v.  Taylor  Co,,  424 

CREDITORS'  BILT^. 

1.  Upon  a  bill  filed  to  subject  certnin  real  estate  to  the  payment  of  a 
judgment  obtained  against  a  married  man,  the  same  having  been  con- 
veyed by  himself  and  wife  to  a  third  party,  who  in  turn  conveyed  it  to 
the  wife,  this  court  holds,  in  view  of  the  evidence,  it  being  claimed  that 
the  premises  were  a  homestead,  and  bought  with  the  wife's  money,  that 
the  amount  of  mon'»y  so  invested  by  her  should  be  ascertained,  and  that 
to  such  extent,  in  addition  to  91.000  for  the  homestead,  if  the  premises 
should  be  sold,  she  is  entitled  to  be  paid,  but  without  interest.  Harder 
V.  Rohn,  365 

2.  Should  property  in  such  case  be  sold,  the  homestead  may  be  claimed 
under  the  statute  at  the  sale.     Id.,  365 

3.  This  court  holds  that  no  laches  is  imputable  to  the  plaintiff  in 
suffering  several  years  to  elapse  before  attempting  toassail  the  validity 
of  the  conveyance  in  question.    Id.^  •    365 

4.  Upon  a  bill  brought  to  subject  property  conveyed  by  a  husband  to 
his  wife,  to  the  debts  of  the  husband,  the  creditors  mu!=:f  show,  either 
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tbat  they  were  creditors  at  the  time  of  the  conveyance,  or  that  the  con- 
veyance was  so  made  for  the  purpose  of  defrauding  subsequent  creditors. 
Street  v.  Dean,  650 

5.  Upon  a  bill  by  a  judgment  creditor  to  set  aside  an  alleged  fraud- 
ulent conveyance  antedating  the  judgment,  the  judgment  is  not  evidence 
tbat  the  debt  existed  when  the  suit  was  commenced.    Id.,  650 

CRIMINAL  LAW. 

1.  Where  a  declaration  sets  forth  that  a  defendant  on  divers  days 
and  timefl  between  days  specified,  assauKed  the  plaintiff,  any  number  of 
assaults  within  that  period  may  be  proved.    Keith  v.  Knoche^  161 

2.  Whether  or  not  an  assault  by  a  man  upon  a  woman  is  to  be  looked 
upon  as  having  been  made  with  a  view  to  carnal  intercourse,  is  a  ques- 
tion to  be  determined  by  the  jury  from  the  evidence  adduced.    Id,,  161 

3.  The  method  provided  for  by  Sec.  574  of  the  Criminal  Code,  for 
procuring  a  discharge  from  imprisonment,  or  for  preventing  the  defend- 
ant, who  may  be  convicted  of  a  misdemeanor,  punishable  by  fine  only, 
from  being  imprisoned,  is  purely  statutory  and  unknown  to  the  com- 
mon law.     Lambert  v.  People*  223 

4.  The  best  form  of  practice  to  b^  adopted  under  that  section  is  to 
determine  the  amount  of  fine  and  of  costs,  and  enter  appearance  and 
confess  judgment,  so  much  fine  and  so  much  costs,  together  with  costs 
to  thereafter  accrue.  No  particular  form  of  judgment  is  necessary  if 
the  record  contains  sufficient  to  show  the  amount  for  which  execution  is 
to  issue.    Id.,  223 

5.  When  a  conviction  is  had  and  the  judgment  entered  for  fine  and 
costs,  it  appearing  in  the  same  judgment  and  record  that  the  defendant 
so  convicted,  being  desirous  of  replevying  the  fee  bill  und  fine  with 
persons  named,  confessed  a  judgment  in  favor  of  the  people,  and  tl  e 
costs  are  taxed  in  a  fee  bill,  ihe  judgment  will  show  the  amount  of  fine, 
and  the  fee  bill  wjll  show  the  amount  of  costs,  and  the  costs  in  such  case 
are  determined  by  the  fee  bill;  and  where  a  defendant  procures  his 
discharge  or  prevents  his  imprisonment  by  reason  of  a  confession  of  judg- 
ment for  the  amount  of  fine  and  costs  by  himself  and  his  sureties,  he  is 
estopped  from  questioning  the  amount  of  the  fine  or  costs.    Id,,        223 

6.  No  appeal  or  writ  of  error  could  be  prosecuted  from  the  judgment 
of  conviction,  for  the  reason  that  the  judgment  by  confession  would  be 
a  release  or  waiver  of  error,  and  the  costs  are  as  integral  a  part  of  that 
judgment  of  confession  as  would  be  the  fine  assessed  on  the  judgment  of 
conviction.    Id,,  223 

7.  Where,  in  such  case,  an  execution  issues  after  the  lapse  of  five 
months  for  the  amount  shown  by  the  record  for  the  fine,  and  the  amount 
shown  by  the  fee  bill  for  the  costs,  the  court  may  not,  on  a  motion  to 
retax  fee  bill,  or  a  motion  to  quash  the  fee  bill  entered  on  the  judgment 
of  conviction,  either  retax  costs  or  quash  the  fee  bill,  and  even  if  enter- 
tained, such  action  can  not  affect  the  judgment    Id,,  22S 

CROPS. 

1 .  When  a  crop  planted  is  not  up  when  destroyed,  the  value  thereof 
must  be  estimated  upon  the  basis  of  rental  value  and  cost  of  seed  and 
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labor;  when  the  crop  is  more  or  less  matured  so  that  the  product 
can  be  fairly  determined,  the  value  of  the  crop  when  destroyed  consti- 
tutes the  measure  of  dama^res.  0.  dt  M.  Ry.  Co.  t.  Nuefzel,  108 
2.  In  the  case  presented,  this  court  holds  certain  questions  sougrht  to 
be  asked  touchincr  rental  value  and  cost  of  labor  in  raisingf  crops,  proper 
as  a  matter  of  cross-examination,  in  order  to  test  the  fairness  and 
determine  the  basis  on  which  the  witness  fixed  the  value  of  the  crop 
destroyed,  but  that  the  sustaining  of  the  objections  thereto  was  not  such 
error  as  would  warrant  a  reversal.    /c2.,  108 

CROSS-BILLS— See  Mortqagbs,  4. 

1.  A  cross-bill  is  a  bill  filed  by  a  defendant  in  a  given  suit  against 
the  plaintiff  therein,  or  other  defendants  therein,  or  both,  touching  the 
matter  in  question  in  the  original  bill.     Vail  v.  Arkell,  466 

2.  In  the  case  presented,  the  original  bill  prayed  for  an  injunction 
restraining  persons  named  from  interfering  wit  beer  tain  premises.  The 
defendants  therein  filed  a  cross-bill  asking  for  an  injunction  restrain- 
ing complainant  and  another  from  interfering  with  the  Uiking  possession 
thereof  by  them.  A  second  cross-bill  was  filed  by  a  third  person,  claim- 
ing a  right  to  redeem  the  same;  she  was  made  a  party  to  both  bill  and 
cross-bill,  in  neither  of  which  was  any  allegation  shoving  why  she 
should  be  a  party,  neither  showing  any  ground  of  relief  against  her,  nor 
asking  for  any.  This  court  holds  that  she  could  have  successfully 
demurred  to  both.    Id.,  466 

DAMAGES — See  Cabriers,  2;  Crops,  2;  Judgments  and  Decrees,  II, 
12,  13;  Master  and  Servant,  8,  15,  22;  Municipal  Corporations, 
1;  Trespass,  6;  Railroads;  Sales,  7;  Water-courses.  3. 

1.  In  cases  of  collision  of  teams  in  a  street  the  innocent  party  is  en- 
titled to  recover  from  the  wrong-doer  what  it  is  reasonably  necessary 
for  him  to  pay,  and  he  does  pay,  in  order  to  repair  the  damuge  done, 
and  also  a  reasonable  sum  for  the  loss  of  the  use  of  his  carriage  while 
he  18  necessarily  deprived  thereof.     Travis  v.  Piersoftf  bid 

2.  What  one  has  actually  paid  for  repairs  is,  in  the  absence  of  any- 
thing to  indicate  bad  faith,  admissible  in  evidence  to  show  what  the 
reasonable  cost  of  such  repairs  is.     Jd.f  579 

DIVORCE— See  Separate  MaintenanccT, 

1.  It  is  not  to  be  laid  down  as  settled  law  that  a  wife  must  live  with 
her  mother-in-law,  or  upon  refusing  to  do  so,  be  divorced  for  desertion. 
Alheev.  Alhee,  870 

2.  An  agreement  by  a  woman  before  her  marriage  to  live  when 
married  in  the  house  of  and  with  her  mother-in-law  is  of  no  force;  all 
such  promises  are  merged  and  obliterated  by  the  marriage  contract. 
Id.,  370 

3.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
that  complainant  is  not  a  bona  fide  resident  of  the  State  of  Illinois. 
Id.,  370 

4.  The  statute  requiring  residence,  should  have  a  strict  construc- 
tion.   Id.»  370 
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5.  lo  a  proceeding  for  divorce,  where  the  defendant  fails  to  appesir 
and  the  bill  is  taken  as  confessed,  a  divorce  cm  not  be  had  upon  the 
testimony  of  only  one  witness,  examined  in  open  coart,  and  the  deposi- 
tion of  one  other  witness.     Suesemilch  v.  Suesemilch,  573 

DOWER— vSee  Guardian  akd  Ward,  4.  5. 

DRAM  SHOPS. 

1.  Intoxication  will  be  considered  the  proximate  cause  of  a  per8on'*8 
death,  aithoutrh  a  new  force  or  independent  act  is  the  immediate  cause 
thereof,  where  such  intoxication  puts  the  person  killed  in  the  way  of  the 
operation  of  such  force  or  act.     Meyer  v.  Butferbrodt,  312 

2.  In  the  case  presented,  this  court  holds  that  the  huf>l>nnd  of  plaintiff 
came  to  his  death  from  drowning  by  reason  of  his  intoxicated  condition. 
Id.,  312 

EJECTMENT. 

1.  The  statutory  provision  abolisbinjir*  after  a  recovery  in  ejectment, 
the  action  for  m^^n^  profits,  and  substituting  a  sufrsestion  in  assnmpsit, 
does  not  apply  to  an  action  against  a  party  not  a  defendant  in  the  eject- 
ment suit     Snow  V.  MeCormick,  537 

ELECTIONS. 

1.  An  election  must  be  held  at  the  time  and  place  required  by  law. 
Snowball  V.  People,  241 

2.  Whether  a  person  who  claims  the  right  to,  and  exercises  the 
powers  of  a  public  office,  has  been  lawfully  elected,  is  a  question  in 
which  the  people  have  an  interest,  and  they  have  the  right  to  test  the 

•  incumbent's  title  to  the  office  by  a  proceeding  in  quo  warranto  and 
have  him  ousted  if  he  has  usurped  the  Kame.  and  Circuit  Courts  in  this 
State  have  jurisdiction  of  such  proceedings.    Id,,  '  241 

3.  In  a  proceeding  in  quo  warranto  to  try  the  litle  of  a  perron 
named,  to  the  offic-)  of  member  of  the  board  of  educition  of  a  school 
district  in  a  certain  county,  compof^d  of  territory  lying  partly  without 
and  partly  within  a  certain  city,  this  court  holds  that  the  judgment  of 
ouster  was  properly  entered  therein,  (Chap.  46,  R.  S.,  665,  lb89.)  not 
having  been  observed  an  to  that  portion  of  the  district  outside  said 
city.     Id. ,  241 

ESTOPFEL—See  Mortoagbs.  3. 

EVIDENCE— See  Personal  Injdrirs,  5;  Railroads;  Witnkssks. 

1.  Expert  testimony  is  inadmissible  in  a  controversy  where  the  rela- 
tion of  certain  facts  and  their  probable  result  can  be  determined  withonc 
special  skill  or  study.     O.  <t  M.  By.  Co.  v.  Nuefzel,  lOS 

2.  In  the  case  presented,  this  court  holds,  a  witness  for  the  plaintiff 
having  been  permitted,  against  the  objections  of  defendant^  to  state  bis 
conclusions  upon  a  material  point,  based  upon  what  he  had  learned  bv 
investigation,  that  the  admission  thereof  was  improper.  Frezinsti  t. 
I^ewhorg,  506 

3.  It  was  not  error  in  the  case  presented  for  the  court  to  allow  cer- 
tain witnesses,  who  were  shown  to  have  had  experience  in  dealing  in 
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secood-band  furniture,  to  give  an  opinion  as  to  the  value  of  Rucb  goods 
without  having  seen  them,  upon  the  aaRumption  that  they  had  been 
truly  describ'^d  as  to  their  general  condition  and  appearance  by  other 
witnesses.  The  objection  to  such  testimony  goes  to  its  weight  and  not 
to  its  competence.     Walker  v.  Bernstein,  568 

4.  The  question  of  whether  the  treatment  of  a  horse  in  the  hands  of 
a  given  person  was  such  as  a  careful,  prudent  man  would  exercise  in 
the  care  of  his  own  horse,  is  a  question  of  fact  for  the  jury  in  a  given 
case.     Small  v.  Roberts,  hll 

5.  Undisputed  evidence  that  an  account  had  been  presented  to  and 
Jeft  for  a  time  with  a  defendant  five  years  before  trial,  that  thereafter 
such  defendant  had  been  repeatedly  importuned  for  paynit^nr,  that  no 
objection  had  been  made  to  any  item  in  the  account,  and  that  defend- 
ant had,  long  before  suit,  gone  out  of  business,  held,  in  the  case  pre- 
sented, to  have  been  sutticient  to  sustain  a  claim  of  an  account  stated. 
House  v.  Beakf  .  615 

6.  Receipts  for  goods  given  in  the  regular  course  of  business,  no 
complaint  having  been  m^de.  for  years,  that  they  were  incorrect  or 
improperly  given,  are  prima  facie  evidence  of  the  truth  of  their  con- 
tents, although  it  doe3  not  appear  that  the  persons  signing  them  had 
any  knowledge  of  the  contents  of  the  packages  receipted  for,  other  than 
appeared  from  their  murkings.     Id.t  615 

EXEMPTIONS—See  Principal  akd  Surety,  12. 

EXPRESS  COMPANIES— See  Carriers.  3. 

FEES— See  Attorney  and  Client;  Witnesses,  5. 

FELLOW-SEHVANTS. 

1.  In  the  case  presented,  this  court  holds  that  a  locomotive  engineer 
and  a  laborer  were  not  fellow-servants,  in  the  sent^e  that  the  master  would 
not  be  liable  for  an  injury  to  the  latter,  occurring  through  the  negli- 
gence of  the  other.     F,  D.  <^  E.  Ry.  Co,  v.  Johns,  83 

FENCES— See  Railroads,  7,  8,  18,  22,  23.  24,  30,  31,  37. 

FIXTURES. 

1.  Articles  personal  in  their  nature  retain  the  character  of  personalty 
by  agreement  of  parties,  although  the  same  are  attached  to  the  realty 
in  such  a  manner  that  without  such  agreement  they  would  lose  that 
chanicter,  provided  they  are  so  attached  that  they  may  be  removed 
without  material  injury  to  tiie  article  itself  or  the  freehold.  Ellison  v. 
Salem  Coal  db  Mining  Co.<,  120 

2.  Where  chattels  are  sold  to  the  owner  of  the  soil  on  an  aerreement 
that  their  character  as  personal  property  is  not  to  be  changed,  and  he 
takes  a  chattel  mortgage  thereon  to  secure  the  purchase  money,  a  prior 
mortgagee  of  the  land  can  not  claim  them,  although  sub>equently  an- 
nexed to  the  freehold.     Id.,  120 

3.  Upon  the  case  presented,  this  court  holds  that  the  mirror,  for 
removing  which  damages  were  sought,  was  a  part  of  the  realty. 
Spinney  v.  Barbe,  685 
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formeu  adjudication. 

1.  In  an  uction  of  trespass  quare  clausum  f  regit ^  this  court  holds  (bat 
the  question  raised  therein  is  res  ad  judicata  and  affirms  the  jadgiuent 
for  the  defendant.     MonteithY.  Gehrig ^  465 

FRAUD— See  Aorncy,  4;  Corporations.  7;  Insolvency.  3,  5,  6,  7,  13,14; 
Replkvin.  2. 

1.  Where  persons  named  alleged  that  they  had  been  induced  to  pur- 
chiise  8tock  of  another  by  his  fraudulent  representations,  be  can  not  be 
heard  to  my  thut  the  duty  rested  on  tbem  to  suspect  his  veracity  and 
that  therefore  their  delay  in  finding:  out  the  fraud  excuses  it  Tolman 
V.  Smith,  562 

2.  If  the  president  of  a  bank,  occupying  a  quasi  fiduciary  relation  to 
his  general  customers,  by  deceit  induces  one  of  them  to  buy  from  hiui 
shares  of  stock  at  double  their  value,  and  retain^^  tbem  himself  as  secu- 
rity for  a  portion  of  the  price  unpaid,  that  customer  may,  by  an  action 
on  the  c\\-e,  if  not  for  money  bad  and  received,  have  the  portion  paid 
refunded,     /rf.,  562 

FRAUDL/LKNT  SALES— See  Crkditor's  Bills;  Insolvency. 

1.  As  against  creditors,  sales  of  per«onal  property  by  verbal  contract 
ma}'  be  deemed  fraudulent  and  voidable,  first,  when  the  contract  was 
entered  into  with  fraudulent  intent;  second,  when  by  the  rules  of  law 
a  fraudulent  intent  is  presumed  from  the  nature  and  character  of  tho 
trnn'«act'«)n.  Of  this  latter  olas<  are  salfs  made  when  there  is  no  chang»», 
actual  or  constructive,  of  the  possession  of  the    property.     Uttcett  v. 

Grimcohh  43 

2.  If  after  a  ^ale  the  property  remains  in  the  possession  and  control 
of  the  vendor  a*  before  the  sahe,  the  law  conclusively  presumes  that  the 
transaction  is  fraudulent  as  to  creditors.     Id.,  4^i 

3.  There  is  no  difft'rence  in  effect  between  a  sale  made  with  actual 
intent  to  defraud  creditors,  and  one  fraudulent  in  law.  Notice  of 
either  is  only  notice  of  a  fraudulent  transaction  not  binding  upon  a 
creditor.     /«?.,  43 

4.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
that  there  was  no  such  change  in  possession  of  certain  cribs  of  corn  as 
the  rules  of  law  required,  and  that  the  sale  thereof  was  fraudulent  in 
law,  and  void  as  to  creditors,     /rf.,  43 

5.  A  sale  induced  by  fraud  is  not  absolutely  void,  but  is  valid  and 
binding  if  the  innocent  party,  upon  whom  the  fraud  was  perpetrated, 
sees  fit  to  affiim  the  transaction.     JRigdon  v.  Walcott,  JJ52 

6.  If  the  defrauded  party  disaffirms  the  tranf^action,  he  must  do  so 
t;i  tofo  and  must  offer  to  restore  the  statu  quo,    Id.^  852 

7.  If  by  the  conduct  of  the  party  guilty  of  the  fraud,  it  has  been 
rendered  impossible  for  the  statu  quo  to  be  restored,  a  cx)urt  of  equity 
will  not  deny  to  the  innocent  party  the  right  of  rescission  because  of  such 
impossibility,     /d..  352 

8.  The  purchaser  of  property  alleged  to  have  been  sold  in  fraud  of 
the  creditors  of  the  grantor  may  be  interrogated,  he  being  charged  with 
knowledge  of  such  fraudulent  intention  as  to  his  financial  condition  and 
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ability,  in  proceeding's  instituted  by  such  creditors  to  set  aside  the  same. 
Hhoades  <&  Ramsay  Co.  v.  Smith,  400 

9.  If  such  purchaser  pjiid  for  the  property,  he  can  not  be  deprived  of 
it,  unless  he  took  it  with  knowledge  of  the  gran  tor  *s  fraudulent  intent, 
or  with  knowled<;e  of  such  facts  and  circumstances  as  would  put  him  on 
notice  that  such  grantor  was  conveying  the  property  for  the  purpose  of 
hindering,  delaying  or  defrauding  his  creditors.    Id.,  400 

GAMING. 

1.  Margins  advanced  to  brokers  on  contracts  made  to  be  settled  on 
differences  may  be  recovered  from  the  person  or  persons  to  whom  they 
were  paid.     Flder  v.  Talcott,  439 

2.  Upon  a  bill  filed  to  enjoin  an  action  at  law  on  a  promissory  note 
made  by  the  complainant  to  defendants,  and  to  recover  a  sum  paid  by 
the  complainant  to  defendants  on  the  ground  that  paid  note  bad  beens 
given,  and  said  money  paid  by  said  complainnnt  to  indemnify  and  rec- 
ompense said  defendants  for  losses  incurred  by  complainant  to  them 
in  wagering  or  gambling  contracts  made  for  the  purchase  and  sale  of 
grain,  it  being  alleged  to  have  been  agreed  and  understood  that  the 
dealing  should  be  indifferences,  and  that  no  grain  should  be  received  or 
delivered  on  such  contracts;  this  court  declines,  in  view  of  the  evi- 
dence, to  interfere  with  the  decree  for  the  complainant.    Id.,  439 

GARNISHMENT — See  Nkgottablk  Instruments,  1. 

1.  In  a  garnishment  proceeding,  where  the  fund  constituting  thesub- 
ject-matter  of  the  litigation  has,  without  authority,  passed  into  the 
custody  of  a  court  of  another  State,  the  court  has  the  power  to  order  an 
intervening  potitionerto  sign  a  stipulation  agreeing  that  the  fund  in 
question  be  restored  to  a  receiver  of  the  court,  and  upon  the  refusal  of 
the  ioterpellant  to  sign  such  stipulation,  may  properly  strike  his  peti- 
tion from  the  files.    Brown  v.  Gary^  482 

GIFT— See  Banks,  1,  2.  3. 

GUARDIAN  AND  WARD — See  Administration,  1;  Parent  and  Child, 
1;  Partnership,  1. 

1.  Where,  in  a  given  controversy,  certain  exceptions  to  a  guardian^s 
account  are  overruled  and  the  ward  appeals,  and  an  order  sustaining 
other  exceptions  is  excepted  to  by  the  guardian,  who  sues  out  a  writ  of 
«rror  and  brings  the  record  to  this  court,  assigning  error  thereon,  and 
the  ward  assigns  cross-error,  both  proceedings  may  properly  be  incor- 
porated in  one  record.     Ratcson  v.  Corbel t^  127 

2.  The  failure  of  a  guardian   to  attempt  to  loan  the  funds  of  his 

.  ward  wi{hin  a  reasonable  time  from  the  receipt  thereof,  is  a  neglect  of 
duty  to  such  an  extent  as  to  make  him  liable  for  interest.  In  the  case 
presented,  sixty  days  are  held  to  be  such  time.    Id.,  127 

3.  A  ward  should  not  be  called  upon  to  pay  attorney's  fees,  made 
necessary  by  the  negligence  of  the  guardian.     Id.,  127 

4.  This  court  holds  that  defendant  should  not  be  credited  with  one- 
third  of  the  income  of  certain  farm  lands,  he  claiming  the  same  by  virtue 
of  his  rights  of  dower  in  the  real  estate  of  his  deceased  wife,  the  fee 
thereof  being  in  his  wards.    Id.,  127 
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5.  As  to  such  wards,  damages  for  ihe  non-assignment  of  dower 
could  only  be  bad  from  the  date  of  filing  a  petition  for  such  assignment. 
Id.,  127 

6.  The  guardian,  in  such  case,  as  surviving  huuband,  not  being  en- 
titled to  any  portion  of  such  income  beciiu»e  of  no  demand  for  assign- 
ment of  dower,  it  follows,  as  a  necessiiry  conesquence,  that  he  will  not  be 
liable  for  any  part  of  the  expenditures  in  keeping  up  the  affairs  of  the 
furm  improvenients  and  the  taxes  thereon.     Id.,  ^  127 

7.  Upon  a  claim  filed  against  the  estate  of  the  ox-guardian  of  claim- 
ant, the  same  being  alleged  to  call  for  an  amount  received  by  him  as  guard- 
ian and  never  paid  over,  a  certain  receipt  having  been  given  by  her  to 
him  in  his  lifetime,  in  full  of  all  demands,  this  court  di'clines  to  interfere 
with  a  judgment  in  her  favor  for  a  sum  named.    Blair  v.  Guthrie,   1^7 

8.  Upon  a  claim  filed  ag.iinst  the  estate  of  an  ex-guardian  of  claim- 
ant, the  same  being  alleged  to  cover  an  amount  received  by  him  as 
guardian  anil  never  paid  over,  a  certain  receipt  having  been  given  by 
her  to  him  in  his  lifetime,  in  full  of  all  demands,  this  court  declines  to 
interfere  with  judgment  in  her  favor  in  a  sum  named.  Kattleman  t. 
Guthrie,  188 

9.  Compound  interest  can  not  be  recovered  from  the  estate  of  a 
deceased  guardian,  who,  at  his  death,  was  indebted  to  his  ward  in  a 
given  sum,  unlesn  there  was  a  wilful  withholding  of  the  funds  in  case  of 
a  suit  by  the  ward  against  the  estate  for  such  funds  so  held  as  guardian. 
Kattelmanv,  Guthrie,  188 

10.  If  the  ward,  after  attaining  majority,  and  without  any  fraud 
being  perpetrated,  permits  his  ex-guardian  to  retain  and  handle  such 
funds,  compound  interest  can  not  be  allowed.    Id.,  188 

HIGUWAYS-See  Parties,  1,  2,  3.  4. 

\.  Highway  commissioners  are  empowered  by  Sec.  17,  Chap.  121.  R. 
8.,  in  force  July  1,  1883,  to  draw  orders  on  their  treasurer  in  favor  of 
the  owners  of  land  taken  for  highway  purposes,  the  same  to  be  payable 
only  out  of  a  tax  to  be  subsequently  levied  and  collected  for  their  pay- 
ment.    Commisgioners  of  Hightcays  v.  Dehoe,  25 

2.  Such  orders  should  only  be  delivered  to  the  land  owners.  Where 
they  are  disposed  of  to  third  persons,  such  irregularity  cau  not,  after 
its  occurrence,  be  corrected  by  a  writ  of  injuhction.    Id.,  25 

3.  No  private  right  exists  in  a  given  person  to  recover  damage  su-?- 
taiued  by  the  public  alike,  through  the  obstruction  of  a  public  road, 
unless  he  avers  damage  special  to  himself.     Storm  v.  Barger,  173 

4.  The  fact  that  the  public  has  not  worked  a  public  road,  does  not 
destroy  its  character  unless  the  condition  thereof  is  such  as  to  require 
it  to  be  workf'd  so  as  to  enable  the  public  to  use  the  same.     Id.,       173 

5.  Monuments  and  landmarks  must  prevail  as  against  a  plat  in 
establishing  the  true  line  of  a  given  road.  Hunt  v.  Commissioners  of 
Highu^ays,  279 

6.  Upon  a  petition  for  mandamus,  the  prayer  being  for  a  peremp- 
tory order  commanding  commissioners  of  highway's  to  proceed  toremove 
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obstructions  from  a  given  highway,  to  use  iheir  legal  power  to  desig- 
nate the  boundaries  thereof  by  visible  objects  and  to  warn  adjacent 
owners  and  occupants  of  land  to  desist  from  in  nny  way  obstructing 
the  same  in  the  future,  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  judgment  denying  the  same.    /(/.,  279 

HUSBAND  AND  WIFE— See  Admin  is  ru  at  [on.  2,  3;  Insolvency,  1,2,  3; 
Mastkk  and  Servant,  3. 

1.  At  common  law  a  husband  was  liable  in  an  action  at  hiw  at  the  suit 
of  any  person  furnishing  his  wife  with  the  necessaries  of  life  suitable 
to  her  condition,  if  f^he  was  residing  apart  from  him  because  of  his 
wrong  or  with  his  consent.     Seyhold  v.  Morgan^  39 

2.  The  husband  has  uniformly  been  held  liable  foi*  the  funeral  ex- 
penses of  the  wife,  though  at  the  time  of  her  .death  she  lived  apart  from 
him  of  her  own  fault.    Id.,  39 

3.  No  right  of  action  at  common  law  existed  in  Huch  case  in  favor  of 
the  wife  either  at  law  or  in  equity.  She  could  only  rely  upon  obtaining 
credit  from  those  who  were  given  a  right  of  action  against  her  husband. 

.  Id.,  89 

4.  A  bill  for  separate  maintenance  can  not  bo  sustained  in  a  case  of 
Feparation  by  mutual  consent,  but  only  where  the  separation  was  with- 
out the  wife*8  fault.  The  enactments  of  the  statute  touching  separate 
n  ain'enance  in  no  wise  affect  the  common  law  right  of  action  in  favor 
of  persons  supplying  necessaries  to  the  wife.  Such  right  of  recovery 
still  exists  by  force  of  the  common  law,  if  the  wife  is  living  separate 
from  her  husband  because  of  his  fault  or  wrong,  or  with  his  consent. 
Id.,  39 

5.  Whether  the  separation  in  a  given  case  was  because  of  the  fault 
of  the  husband,  or  was  with  bis  consent,  is  a  question  of  fact  for  the 
determination  of  the  jury.     Id.,  39 

6.  A  new  trial  should  not  be  granted  in  such  case,  for  the  reason 
that  the  person  with  whom  the  wife  lived,  and  who  brings  suit  after 
her  d'^ath  against  her  husband  to  recover  for  necessaries  furnished  her  in 
her  life  time,  in  which  suit  the  plaintiff  prevails,  had  in  his  possession 
a  letter  written  by  the  husband  to  the  wife  which  the  husband  insists 
should  have  been  produced  in  evidence  upon  the  trial  of  such  suit,  no 
notification  or  request  to  produce  the  same  having  been  given,  it  being 
cumulative  evidence  only.    Id.,  39 

7.  A  wife  may  not,  without  authority,  deliver  to  the  consignor, 
goods  sold  and  consigned  to  her  husband,  he  having  deserted  his  family. 
Richelieu  Wine  Co.  v.  Ra gland,  257 

8.  Upon  the  mere  fact  that  the  consideration  of  a  conveyance  to  a 
wife  is  furnished  by  her  husband,  no  presumption  of  a  resulting  trust 
arises,     it^weet  v.  Dean,  650 

INJUNCTIONS-Sep  Appkal  and  Error.  3;  Cross-Bitj^.  2;  Gaming,  2; 
Highways,  2;  Municipal  Corporations,  2;  Parties. 

1.  If  public  officers  are  about  to  violate  an  official  duty  which  is  pub- 
lic in  its  nature,  and  the  violation  of  which  affects  the  public  in  general 
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alike,  a  citizen  who  is  not  threatened  with  some  Rpecial  injury  or  dam- 
age can  not  volunteer  to  become  a  complainant  and  prevent  the  viola- 
tion by  injunction.  The  remedy  in  such  case  is  upon  application  to  the 
proper  public  officer,  who  will  proceed  in  behalf  of  the  pubUc.  Com' 
miasioners  of  Highways  v.  Dehoe,  25 

2.  The  writ  of  injunction  can  only  afford  preventative  relief.  It 
can  not  be  employed  to  correct  a  wronsror  injury  already  done,  nor  to 
restore  parties  to  rights  of  which  they  have  been  already  deprived. 
Id.,  25 

8.  It  is  a  good  defense  to  a  bill  for  an  injunction,  to  show  that  the 
act  6ou(?ht  to  be  prevented  bad  already  been  done  before  the  bill  was 
filed.  It  is  idle  to  speak  of  restraining  the  borrowing  of  money  already 
borrowed,  or  the  issuing  of  orders  already  issued.     Id,,  25 

4.  A  court  of  chancery  by  its  writ  of  injunction  affords  the  only 
complete  and  adequate  remedy  to  prevent  the  doing  of  an  illegal  act. 
School  Directors  v.  WHght,  •  270 

5.  A  citizen  Is  entitled  to  the  aid  of  a  court  of  equity  to  prevent  the 
illegal  expenditure  of  public  funds  in  the  erection  of  a  school  house  upon 
a  site  not  lawfully  selected.    Id,,  270 

6.  The  fact  that  such  citizen  voted  at  an  illegal  election,  the  result 
of  which  decided  no  question,  can  not  operate  to  deprive  him  of  the 
riffht  (o  institute  such  proceedings.     Id,,  270 

INSOLVENCY— See  Assignments;  Jurisdiction,  6;  Negotiable  Instru- 

MKNl^.  10. 

1.  A  person  insolvent  when  he  sells  certain  property,  can  not,  as 
against  bis  creditors,  make  a  gift  to  his  wife  of  notes  given  upon  such 
sale,  nor  can  he  invest  her  with  title  to  them  by  way  of  a  settlement  in 
her  favor,  except  for  a  valuable  consideration.    McCaffrey  v.  Dustin, 

2.  While  a  wife  may  refuse  to  execute  a  deed  except  on  condition 
that  a  portion  of  the  purchase  price  be  paid  or  secured  to  her,  where  the 
evidence  fails  to  show  that  she  demanded  it  to  be  done,  or  that  it  was 
done  as  compensation  to  her  for  her  possible  interest  in  the  land,  her 
l^elease  of  her  right  of  dower  therein  can  not  be  looked  upon  as  consti- 
tuting such  consideration.    Id.^  S4 

3.  Where  purchase  money  notes  are  made  payable  to  the  wife,  by 
the  mere  voluntary  act  of  her  insolvent  husband,  the  grantor,  it  is  the 
presumption  of  the  law  that  this  was  done  with  fraudulent  intent  as  to 
his  creditors,  and  is  therefor  void  as  to  them.    Id.,  *    34 

4.  A  creditor  violates  no  rule  of  law  when  he  tukee  payment  of  his 
demand,  though  other  creditors  are  thereby  deprived  of  all  means  of 
obtaining  satisfaction  of  their  own  equally  meritorious  claims.  Mathews 
V.  beinhardt,  169 

5.  Admitting  that  a  person  subsequently  insolvent,  in  purchasing 
good?,  fraudulently  obtained  credit,  and  that  a  creditor  to  whom  a  bill 
of  sale,  covering  the  sauie  was  given,  had  knowledge  of  that  fact,  it 
can  cut  no  figure  unless  there  was  a  disaffirmance  of  the  sale.    Id., 

169 

6.  The  purchase  of  goods  from  a  person  properly  in  possession 
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thereof  under  a  bill  of  sale  given  by  an  insolvent  can  not  be  construed 
as  aiding:  a  fraudulent  intent  on  the  part  of  the  in.«olvent,  although  the 
purchaser  of  the  stock  knew  of  the  pecuniary  condition  of  such  insolvent. 
And  this  c6urt  holds  that  there  is  no  evidence  in  the  case  presented, 
justifying  the  view  that  a  purchaser  named  was  a  party  to  any  fraudu- 
lent transaction.    Id.,  169 

7.  While  mere  inadequacy  of  price  is  not  per  se  ground  for  setting 
aside  a  transfer,  it  may  be  a  circumstance  to  be  considered  in  determin- 
ing whether  the  sale  was  fraudulent;  yet,  unless  so  gro6!<<  and  palpable  as 
to  amount  in  itself  to  proof  of  fraud,  it  would  not  authorize  a  sale  to  be 
set  aside.     Id.,  169 

8.  A  court  of  equity  in  cases  of  insolvency  wiU  regard  the  real  par- 
ties in  interest,  and  allow  a  set-off  of  demands  in  reality  mutual.  T. 
S.  M.  E.  Church  v.  WetherelU  414 

9.  Upon  a  petition  thut  an  amount  in  an  insolvent  bank  be  set  off 
against  an  indebtedness  due  thereto,  this  court  holds,  in  view  of  the 
evidence,  th^t  the  order  denying  the  petition  can  not  stand.     Id,t    414 

10.  Insolvency  can  be  proved  in  proceedings  at  law  without  the  evi- 
dence of  the  return  of  an  execution  unsatisfied;  'while  that  is  required  in 
cases  where  a  creditor's  bill  is  filed,  in  other  cases  insolvency  can  be 
proved  the  same  as  any  other  fact.     Woolverton  v.  Taylor  Co,y        424 

11.  Insolvency  is  the  condition  of  inability  to  pay  one's  debts  as  they 
fall  due,  or  in  the  usual  course  of  trade  or  business;  such  insolvency 
alleged  in  a  bill  seeking  to  enforce  the  liability  under  Sec.  16  of  the 
statute  on  corporations,  is  sufficient.     Id.,  424 

12.  It  seems  to  have  been  contemplated  in  the  case  presented  that 
the  proceeds  of  certain  goods  would  be  minsrled  with  the  proceeds  of  the 
goods  of  an  insolvent  named.     Chopin  dt  Gould  v.   Wabash  Mfg,  Co., 

446 

13.  The  mere  fact  of  the  payment  of  a  debt  by  an  insolvent,  after  he 
has  determined  to  make  an  assignment,  and  who.  thereafter,  in  pur- 
suance of  such  determination  does  assisruv  does  not  constitute  a  fraudulent 
preference  which  will^be  set  aside.  Illinois  Paper  Co.  v.  N.  W.  Nat. 
Bank,  499 

14.  It  ha?  uniformly  been  held  in  this  State  in  respect  to  the  statutes 
for  the  prevention  of  frauds  and  perjuries,  that  both  debtor  and  creditor 
must  have  had  an  intent  to  hinder,  defraud  or  delay  creditors  in  order 
to  bring  the  transaction  within  the  purview  of  the  statute.    Id.,     499 

15.  The  pet i  ion  of  a  landlady  to  the  County  Court  in  an  insolvency 
case  to  award  to  her.  as  a  preferred  claim,  rent  that  accrued  under  a 
lea^e,  after  the  assignment,  upon  the  ground  that  the  an^ignee  by  his 
conduct  elected  to  take  the  term  under  the  lease  as  such  assignee,  refused. 
Such  a  claim,  if  valid,  exists  against  the  assignee  personally.  i>mifhv, 
Goodman,  530 

INSTRUCTiONS— See  Appeal  and  Error.  8;  Railroads.  40. 

1.  An  instruction  not  based  upon  the  evidence  should  be  refused. 
P.,  Z>.  <fc  E,  Bij.  Co.  V.  Afen,  68 

2.  The  evidence  in  a  given  case  being  conflicting  upon  material 
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points,  the  instructions  should  be  accamte,  or  taken  as  a  series,  the  jnry 
Rbould  thereby  be  correctly  informed  what  the  law  is,  ss  applicable  io 
the  facts  proven.     P..  D.  dt  E.  Ry.  Co,  v.  Johns,  83 

3.  An  instruction  failing  to  require  thH  jury  to  base  their  findings  on 
the  evidenco,  should  not  be  given.     Id,,  83 

4.  Nor  one  setting  forth  that  a  railroad  company  failing  to  keep  in 
good  repair  and  safe  eohdition  its  engines  and  machinery,  whereby  one 
of  its  employes  is  injured,  is  liable  therefor,  such  employe,  when 
injured,  being  in  the  exercise  of  reasonable  care  and  prudence.    Id., 

83 

5.  An  infitruction  is  erroneous  which  sets  forth  that  there  can  be 
no  recovery  where  a  railroad  embankment,  which  has  been  treated  as 
a  permanent  obstruction  by  the  parties  to  a  given  suit,  was  created 
more  than  live  years  previous  to  the  institution  thereof,  the  evidence 
sbowinflr  the  same  to  have  been  increased  in  height  during  such  period. 
(>.  d'  M.  Rij.  Co,  V.  Nuefzel,  108 

6.  It  is  proper  to  refuse  an  instruction,  the  substance  of  which  is 
contained  in  one  given.    Id.,  108 

7.  An  instruction  not  based  upon  the  evidence  should  be  refused. 
Id.,  108 

8.  This  court  holds  as  proper  the  refusal  of  certain  instructions 
iisked  on  behalf  of  the  defendant,  the  same  setting  forth  in  substance, 
first,  that  if  it  appears  that  the  making  of  a  certain  embankment  was 
warranted  and  necesHary,  the  same  l>eing  done  Ciirefully  and  in  a  work- 
manlike manner,  actions  for  injuries  caused  thereby  must  be  instituted 
within  five  years;  and  second,  that  a  purchivsor  of  land  so  injured  takes 
the  same  in  its  depreciated  condition,  and  without  any  right  of  action, 
they  ignoring  the  question  as  to  whether  the  work  was  done  in  accord- 
ance with  skillful  engineering  and  proper  construction  with  reference 
to  the  rights  of  adjacent  owners.     Id,,  108 

9.  An  appellate  court  can  not  determine  whether  instructions  were 
properly  refused  without  knowing  what  instructions  were  given.  The 
alistract  of  an  appellant  is  full  notice  to  an  appellee  of  the  condition  of 
the  record  in  a  given  case,  and  such  court  m^UFt  assume  that  if  the  rec- 
ord was  deficient,  his  counsel  would  have  had  it  corrected.  C,  C,  C. 
dt  St,  L,  By.  Co.  v.  Rickey,  247 

10.  An  instruction  in  a  personal  injury  case,  setting  forth  that  de- 
fendant is  liable  for  all  damacres  occasioned  by  a  certain  negligent  act, 
should  not  be  given.     O,  dt  M.  Ry.  Co,  v.  Simtns,  260 

11.  It  is  proper  to  refuse  an  instruction,  the  substance  of  which  is 
embodied  in  one  given  for  the  same  party.  O.  dt  M.  Ry,  Co,  v. 
WangeJin,  824 

12.  Likewise  one  invading  the  province  of  the  jury,  by  instructing 
them  in  a  given  case  that  there  was  no  evidence  to  prove  a  material 
fact.    Id.,  .324 

13.  An  instruction  trenching  upon  the  province  of  the  jury,  either 
by  direct  or  implied  assumptions  of  fact,  or  by  describing  what  particu- 
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lar  acts  constitute  care,  or  its  reverse,  should  not  be  given.     Citt/  of 
Chicago  v.  Edson,  417 

14.  In  an  action  asrainst  a  church  for  money  loaned,  where  the  evi- 
dence fairly  presented  a  question  of  subrogation,  this  court  holds  that 
an  instruction  which  ignored  that  question  was  erroneous.  Swedish 
Lutheran  Immanuel  ChHrch  v.  Nelson,  493 

15.  In  the  case  presented  it  is  held:  The  evidence  raising  a  ques- 
tion whether,  even  if  the  plaintiff  were  entitled  to  recover,  the  church 
should  not  be  credited  for  moneys  collected  and  paid  to  the  plaintiff  by 
another  defendant,  that  this  question  should  have  been  included  in  an 
instruction  to  the  jury  purporting  to  give  the  law  as  to  the  amount  of 
recovery,  if  any,  to  which  the  plaintiff  was  entitled.     Id.^  493 

16.  Objection  to  an  instruction  on  the  ground  that  it  contained  an 
assumption  of  a  disputed  fact,  held  to  have  been  cured  by  a  previous 
paragraph  of  the  instructions  in  the  case  presented.     Small  v.  Roberts, 

hll 

17.  In  the  case  presented,  this  court  holds,  the  bank  upon  which  cur- 
tain checks  were  drawn  having  remained  solvent,  an  instruction  to  the 
jury  that  it  was  the  duty  of  the  receiver  of  the  checks  to  present  the 
same  for  payment  not  later  than  the  day  after  that  on  which  they  were 
received,  was  erroneous.     Shackelford  v.  Clarke,  618 

INSURANCE^  ACCIDENT. 

1.  The  fact  that  a  person  injured  in  an  accident  insurance  company 
engaged  in  a  fight,  though  he  himself  w«is  not  the  aggressor,  brings  his 
injury  received  as  the  result  thjreof  within  a  condition  in  the  policy 
providing  that  it  would  not  cover  accidental  injuries  msulting  from,  or 
Cimsed  directly  or  indirectly,  wholly  or  in  part,  by  fighting.  U,  5.  3/. 
A'  Assn.  V.  Millard,  148 

2.  Where  such  company  contrncts  to  indemnify  a  person  injured  for 
loss  of  time  when  wholly  disabled  from  attending  to  his  ordinary  busi- 
ness, there  can  be  no  recovery,  the  injury  being  no  slight  as  not  to  seri- 
ously interfere  with  the  prosecution  thereof.     Id.,  148 

3.  This  court  reverses  the  judgment  for  the  plaintiff  in  the  case  pre- 
sented, he  being  an  attorney  whose  thumb  was  injured  durinsr  an  alter- 
cation, said  injury  interfering  in  only  a  slight  degree  with  the  practice 
of  his  profession.     Id,,  148 

INSURANCE— FIRE — ^See  Negotiable  Instruments,  4. 

1.  An  insurance  company  can  not  retain  a  policy  belonsring  to  a  per- 
son insured,  and  in  avse  of  loss,  insist  that  he  be  governed  by  the  terms 
thereof  as  to  proofs  of  loss.     A .  C.  Ins,  Co.  v.  Simpson,  98 

2.  An  insurance  company  can  not,  in  case  of  loss,  require  the  policy 
holder  to  appear  with  his  books  and  accounts  at  irs  oiHcc  in  another 
State,  there  to  be  subjected  to  an  examination  under  oath.     Id.,         98 

3.  A  policy  holder  may  insist  upon  the  presence  of  his  attorney  at 
such  examination  in  the  city  where  he  resides,  and  will  be  justified  in 
refusing  to  submit  to  the  same  where  the  adjuster  of  the  company 
declines  to  accord  such  right.    Id.,  98 


688  Appellate  Courts  of  Illinois. 

INSURANCE-FIRE.     Continued. 

4.  The  object  and  purpose  of  the  reqairement  of  the  law  of  this  State 
proTidin;^  fbat  all  foreig^n  insurance  companies  dointf  bu-<^ines8  herein 
shall  desigfnate  agent<)  herein  upon  whom  process  can  be  served,  is,  that 
persons  in  thi:i  State  holding  insurance  bj  such  compcinies  shall  not  be 
compelled  to  resort  to  other  jurindictions  at  grefit  expense  in  time  and 
money,  in  order  to  enforce  their  rififhts.  ^  Neither  should  such  person 
be  required  to  go  outside  this  State  for  the  purpose  of  arbitnition,  and 
to  submit  his  proofs.  A  clau^te  in  a  policy  requiring  such  act  as  a 
condition  precedent^ to  a  right  of  recovery  would  be  against  public 
policy  and  void,  and  when  the  contract  is  silent  in  that  regard  no  higher 
right  would  exist  by  reason  of  a  notice  and  demand  for  compliance  there- 
with.    Id.,  S8 

5.  This  court  holds,  in  the  case  presented,  that  a  certain  registered 
letter  from  the  company  to  asitured,  which  he  refused  to  receive,  must 
be  considered  to  have  reached  his  hand,  but  (hat  the  notice  contained 
therein  was  not  one  which  he  wns  bound  to  accede  to.    Id.,  98 

INSURANCE—LIFE— See  Mutual  Benepit  A.«»80crATioNS. 

1.  The  fact  that,  in  an  action  on  a  b'^nefit  certificate,  parol  proof  of 
the  death,  intestate,  of  the  member,  and  that  the  plaintiff  Wiis  his  widow, 
is  neces^iary,  does  not  take  the  Ciise  out  of  the  category  of  actions  upon 
written  instruments,  the  limitation  of  which  is  ten  years.  Uaihcay 
Conductors  Mutual  Aid  Assn.  v.  Loomis,  599 

2.  A  provision  of  the  by-laws- of  such  organiz-rition,  that  members 
neglecting  or  refusing  to  pay  a^^sessments  for  thirty  days  from  date  of 
same  cease  to  be  members,  is  self- executing,  but  (he  constitution  and  by- 
laws being  silent  on  the  subject  of  notice,  the  law  requires  it.    /(f.,  599 

I  8.     Where  the  law  requires  notice  and  the  method  is  not  prescribed, 

it  must  be  personal .    Id.,  599 

4.  Under  the  constitution  of  the  appellant  the  beneficiary  of  a  cer- 
tificate issued  by  it  is  not  finally  concluded  by  the  action  of  the  board  of 
directors  in  refusing  to  allow  his  claim.     Id.,  599 

INTEREST— See  GuAUDiAN  and  Wakd,  2, 9,  10;  Judgments  and  De- 
crees, 4. 

1.  A  higher  rate  of  interest  than  six  per  cent  can  only  be  stipulated 
for  on  written  contracts.    Friend  v.  Engel,  .  886 

INTERPLEADER— See  Justices,  2. 

JUDGMENTS  AND  DECREES— See  A ppeal  and  Errou,  4 ;  Mechanics' 
Liens,  8,  4;  Practicr,  3;  Personal  Injuries,  8,  4.  5;  Railroads,  4. 

1.  This  court  declines  to  interfere  with  the  judgment  for  the  defend- 
ant in  the  case  presented,  the  record  not  purporting  to  contain  all  the 
evidence  introduced  in  the  court  below.     MafcaJ/e  v.  Gunkel,  200 

2.  In  actions  ex  contractu  (he  judgment  must  t>e  against  all  who  are 
served  or  who  appear.     Cooper  v.  McNeil  <t  Biggins  Co.,  3i^0 

8.  The  words  of  a  decree  must  be  read  and  understood  in  the  light 
of  the  law.     Friend  v.  Engel.  886 

4.  Where  a  decree  provides  (hat  the  rate  of  interest  agree*  to  be 
paid  by  a  person  docensed  shjill  be  allowed,  no  legal  or  valid  agreement 
being  shown  for  more  than  sis  p'  r  cent,  only  that  rate  can  be  charged. 
Id.,  886 


Index.  689 

JUDGMENTS  AND  DECREES.     Continued. 

5.  Where  a  trial  court^renders  a  decree  variant  from  that  directed 
by  the  Appellate  Court  in  a  given  Ciise,  an  appeal  may  behad  therefrom, 
or  a  writ  of.  error  sued  out  A  court  of  equity  will  not  look  with  favor 
upon  a  claim  that  Ruch  decree  was  rendered,  where  it  is  not  made  for 
sorae^years  after  the  rendition  thereof.     Vail  v.  ArkelU  46t) 

6.  This  court  holds  that  there  is  nothing  in  the  charge  that  the 
master  began  the  publication  of  notice  of  sale  prior  to  the  expiration  of 
the  time  fixed  for  payment,  that  the  amendment  to  the  decree  was 
purely  formal,  and  that  the  decree  remained  a  judgment  as  of  the  date 
of  its  entry.     Id.,  466 

7.,  Where  an  intervening  petition  has  been  property  dismissed  the 
intervening  petitioner  can  not  question  the  correctness  of  the  distribu- 
tion of  the  fund  in  controversy  between  the  parties  to  the  proceeding. 
AuFlin  V.  Austin,  488 

8.  Appellant  having  failed  to  comply  with  the  rules  as  to  printing 
his  abstract,  the  judgment  must  be  affirrat^d.     Downey  v.  Hopkins,  54*^2 

9.  Judgments  by  default  on  returns  of  nihil  upon  writs  of  sci':  fa,, 
to  revive  judgtfaents  against  defendants  who  had  ceased  to  reside  in 
the  States  where  such  judgments  were  entered,  will  not  support  actions 
against  such  defendants  in  another  State.     Rohh  v.  Anderson,         hlh 

10.  In  the  case  presented,  it  being  established  that  appellee  had 
taken  title  to  land  in  trust  for  appellant,  under  an  agreement  to  trans- 
fer the  title  io  it  on  payment  of  his  expenses  within  a  reasonable  time, 
which  time  had  long  since  elapsed,  this  court  holds  as  correct,  a  decree 
ordering  appellant  to  pay  the  expenses  incurred  by  appellee  by  a  time 
fixed,  otherwise  appellee's  title  to  become  absolute,   a  sale  being  un- 

. necessary.     C.  dtC.  R,  Af.  Co,  v.  Scully,  '  622 

11.  Where  damages  are  assessed  upon  a  count  in  which  entire 
damages  are  claimed  from  both  actionable  and  non-actionable  causes 
joined,  judgment  should  be  arrested.     Chittir.k  v.  Toirn  of  Lake,    632 

12.  In  the  case  at  bar,  there  being  no  sufficient  allegations  or  proof 
to  show  that  plaintiffs  had  suffered  any  damage  because  of  the  acts  of 
defendant  which  they  would  not  have  suffered  in  any  event,  the  judg- 
ment for  defendant  must  be  sustained.     Id,,  632 

13.  Where,  upon  the  whole  record,  it  is  obvious  that  the  plaintiff 
is  entitled  to  recover,  and  the  damnges  assessed  are  reasonable,  this 
court  will,  notwithstanding  the  fact  that  improper  evidence  was  ad- 
mitted, affirm  the  judgment  in  plaintiff's  favor.  No-  Chicago  St.  R.  R, 
Co  V.  Cook,  634 

14.  A  judgment  is,  for  or  against  strangers  to  it,  evidence  only  of  its 
own  existence,  and  affects  them  only  by  the  consequences  that  legally 
flow  from  that  existence.    Sweet  v.  Dean,  650 

15.  A  judgment  was  entered  by  confession  in  pursuance  of  a  warrant 
of  attorney,  and  defendant  promptly  filed  amotion  to  set  aside  the  same 
and  to  be  allowed  to  plead,  filing  an  affidavit,  which  was  uncontra- 
dicted, setting  out  that  part  of  the  judgment  was  entered  for  a 
larger  amount  than  wtis  due;  this  court  holds  that  the  court  should. 
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under  the  circumstances,  have  allowed  the  defendant  to   plead  to  the 
dinputed  portion  of  the  judgment.     Lanyon  v.  Lanz,  Owen  <it  Co.,    6^ 

JURISDICTION— See  Assignments,  8,  5;  Elections,  2. 

\,  A  plea  in  abatement  to  the  jurindiction  of  the  court  by  a  deft^nd- 
ant  in  a  given  case,  raade  after  full  appearance  by  him,  is  unavailing. 
Kinaman  dt  Co.  v.  Decker ,  30 J 

2.  Where  a  proceeding  in  a  court  of  equity  is  to  reach  equitable 
assets,  the  remedy  at  law  must  first  be  exhausted,  for  thp  reason  that 
there  is  no  jurisdiction  in  equity  while  there  remains  an  adequate  rem- 
edy at  law.     Wooh-erton  v.  Taylor  Co,,  424 

3.  This  court  can  not  command  one  who  4s  no  longer  a  judge  to 
exercise  judicial  functions— to  do  a  judicial  act.  Tue  settling  of  a  bill 
of  exceptions  is  a  judicial  act.     People  v.  Altgeld,  460 

4.  This  court  has  no  power  to  settle  a  bill  of  exceptions,  that  is,  malie. 
or  alter  a  portion  of  the  record  of  a  lower  court  as  to  a  case  tried  therein: 
nor  has  it  authority  to  set  aside  a  judgment  of  an  inferior  court  and 
grant  a  new  trial  unless  reversible  error  is  fouad  in  the  record.    Id., 

460 

5.  Where  a  court  of  superior  general  jurisdiction  has  proceeded  to 
adjudicate  and  to  decree  in  a  matter  before  it,  all  reasonable  intend- 
ments will  be  indulged  in  favor  of  its  jurisdiction*     Austin  v.  Austin, 

4S8 

6.  All  the  original  jurisdiction  that  belongs  in  ordinary  case^  to  all 
courts,  belongs  to  and  may  be  exorcised  by  a  County  Court  in  admin- 
istering the  assets  of  an  insolvent.  Thirty-first  Street  Bldg .  As^n. 
V.  WetherelU  509 

JUSTICESr-See  Appeal  and  Erkor,  10;  Moktgagks.  6;  Parties.  4. 

1.  Justices  of  the  peace  are  courts  of  interior  and  limited  juri'*dic- 
lion,  and  act  only  within  the  limits  prescribed  by  statute.  Stafford  v. 
Scroggin,  48 

2.-  The  proceeding  by  way  of  interpleader  authorized  in  courts  of 
record,  is  not  applicable  to  cases  of  attachment  before  justices  of  the 
peace.    Id ,  48 

3.  In  the  case  presented,  this  court  holds  that  the  justice  in  question 
roust  be  presumed  to  have  been  acting  under  the  provisions  of  Chap.  79, 
R.  S.,  rather  than  under  Sec.  29.  Chap.  11,  R.  S.,  and  that  from  his 
decision  an  appeal  could  only  be  taken  by  filing  an  appeal  bond  within 
five  days.     //?.,  ^  4S 

LANDLORD  AND  TENANT— See  Insolvency.  15. 

1.  A  tenant  bound  to  restore  premises  named,  in  good  order,  "Moss 
by  fire  or  inevitable  accident,  or  ordinary  wear  excepted,"  is  obli^red  to 
repiiir  a  window  broken  by  a  stone  accidentally  kicked  by  a  passing 
team.     Peck  v.  Seorille  Affg.  Co.,  360 

2.  In  such  case,  the  burden  of  proving  that  the  window  was  broken 
by  inevitable  accident,  is  upon  the  tenant.     Id,,  360 

LIMITATIONS— See  Agency,  3.  4,6;  Negotiable  Instruments,  5. 

1.  Five  years  is  the  period  of  limitation  in  this  State  to  an  action  on 
the  judgment  of  another  State.     Bobb  v.  Anderson,  575 
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MALPRACTICE. 

1.  Where  a  prescription  is,  by  a  lapsus  calamt,  improperly  written, 
as  result  of  which  the  person  taking  it  dies,  the  fact  that  the  drug- 
gist who  fills  the  prescription  may  have  been  negligent,  is  no  defense  to 
the  physician  writing  it,  in  an  action  against  him  for  malpractice. 
Murdockv.  Walker,  690 

MANDAMCJS— See  Highways,  6;  Jurisdiction,  3. 

1.  Mandamus  is  a  remedy  at  law  and  lies  to  compel  the  performance 
of  a  legal  act  and  the  proper  expenditure  of  public  funds.  School 
Directors  v.  Wriffht,  270 

2.  The  writ  of  mandamus  should  not  issue  where  the  right  sought 
to  be  enforced  is  doubtful;  and  the  party  praying  for  its  issuance  must 
show  a  clear  legal  right  to  the  remedy  afforded  by  it,  before  it  will  be 
ordered.     Hunt  v.  Commrs,  of  Highways,  279 

MASTER  AND  SERVANT— See  Fellow-Seuvants,  1;  Personal  Inju- 
ries; Railroads. 

1.  The  extent  of  an  employer's  duty  is  to  use  ordinary  care  to  pro- 
vide machinery  and  appliances  for  the  use  of  his  employes  such  as  are 
reasonably  safe  and  fit  for  the  purposes  they  are  intended  to  serve. 
Consolidated  Coal  Co.  v.  Bonner^  17 

2.  In  an  action  brought  to  recover  for  personal  injuries  suffered 
through  the  alleged  negiigrnce  of  a  coal  company  in  continuing  the  use 
of  a  defective  door  latch,  this  court  holds  that  the  same  resulted  from 
the  careless  use  thereof,  that  it  was  not  out  of  repair  but  reasonably 
safe  and  fit  for  its  use,  and  that  the  judgment  for  the  plaintiff  can  not 
stand.     Id.,  17 

3.  In  view  of  Sec.  8,  Chap.  68,  Starr  &  C.  111.  Stats.,  a  wife  is  not 
entitled  to  payment  for  services  rendered  her  husband,  while  ill  through 
injuries  suffered  during  the  course  of  his  employment,  and  in  an  action 
brought  to  recover  from  the  employer  therefor,  the  jury  should  not  be 
instructed  that  the  ministrations  of  the  wife  should  be  considered  in 
the  estimation  of  damages.     P.  D.  dt  E.  Ry.  Co,  v.  Johns,  83 

4.  The  consequences  of  an  engineer's  neglect  to  report  the  defective 
condition  of  an  engine  are  not  assumed  by  a  laborer  accepting  employ- 
ment upon  the  road.  He  is  not  bound  to  inform  himself  whether  such 
report  has  been  made,  or  whether  tho  engine  was  in  good  repair.    Id., 

83 

5.  In  view  of  the  evidence  in  the  case  presented,  this-court  holds 
-   that  the  relation  of  master  and  servant  existed  between  the  parties 

thereto;  that  the  plaintiff  was  not  guilty  of  negligence  in  remaining  at 
work  after  notifying  the  defendant  of  defects  in  a  certain  structure,  a 
promise  to  make  the  same  safe  having  been  given;  that  he  did  not 
assume  the  risk  of  so  remaining,  and  that  the  judgment  in  his  favor  can 
not  be  interfered  with.    SL  Ciair  Nail  Co,  v.  Smith,  105 

6.  It  is  for  the  jury  to  determine  what  the  oral  contract  of  service 
was  in  a  given  case,  and  whether  it  was  complied  with  by  the  employe. 
Rowland  v.  Records,  198 

7.  The  law  impliedly  imposes  upon  a  traveling  salesman  the  duty 
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of  exercising  reasonably  good  judgment  and  care  in  makini?  sales.     Id., 

19S 

8.  This  court  holds  that  the  evidence  in  the  case  presented  did  not 
ivarrant  the  allowance  of  the  attorney's  fee  in  quej*tion.    id.,  198 

9.  In  an  action  brought  by  a  servant  to  recover  for  personal  injuries 
alleged  to  have  been  suffered  by  him  through  obeying  the  orders  of  his 
employer's  vice-principal  to  splice  a  rope  at  m  certain  time  and  place, 
this  court  holds,  in  view  of  the  evidence,  that  the  judgment  for  the 
plaintiff  can  not  stand.     Wiggins  Ferry  Co.  v.  Heilig.  2c8 

10.  It  is  a  question  of  fact  for  the  jury  to  determine  in  a  personal 
injury  case  whether  or  not  the  person  injured  knew,  at  the  time  he  went 
to  work  at  the  machine  at  which  he  was  working  when  killed,  that  it 
was  defective  and  unsafe,  and  with  Fuch  knowledge,  voluntarily 
incurred  the  peril  of  operating  it,  and  whether  or  not  he  was  in  the 
exercise  of  ordinary  care  for  his  own  safety  at  the  time  of  the  injury. 
T,  St,  L.  <!t  K.  C.  B.  R.  Co,  v.  Bailey,  292 

11.  In  such  case,  evidence  going  to  show  that  the  defendant's 
employes  regarded  the  same  to  be  unsafe,  is  admisuible.     Id,,  292 

12.  In  an  action  brought  by  the  administratrix  of  a  railroad  emplo3-e 
to  recover  for  his  death,  the  same  being  alleged  to  have  been  cau?^d 
through  its  negligence  in  placing  him  at  work  with  a  defective  engine, 
this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judg- 
ment for  the  plaintiff.     Id,,  *292 

13.  Where  an  employe  suffers  personal  injury  through  the  negligent 
construction  of  an  nppliance  he  is  obliged  to  use,  no  notice  of  it«  con- 
dition to  the  employer  is  necessary  in  order  to  warnint  a  recovery. 
Crown  Coal  Co,  v.  Hiles,  «10 

14.  It  is  not  necessury  in  an  action  brought  to  recover  for  the  death 
of  a  servant  through  the  alleged  negligence  of  his  employer,  in  order  to 
recover  substantial  damages,  that  proof  be  introduced  as  to  the  amount 
contributed  by  deceased  in  his  lifetime  toward  the  support  of  the  next 
of  kin,  in  view  of  the  uncontradicted  facts  that  he  actually  did  con- 
tribute to  the  relative's  support,  and  that  such  person  actually  was  in 
need  of  help.     O,  <t  M,  By.  Co.  v.  Wangelin,  324 

15.  How  such  pecuniary  damage  is  to  be  measured,  must  be  largely 
left  to  the  discretion  of  the  jury  in  a  given  case.  This  court  holds  the 
sum  of  8^.000  to  be  reasonable  in  the  case  presented.     Id.,  824 

16.  A  master  must  use  reasonable  diligence  to  provide  his  servant 
with  reasonably  safe  machinery  and  apparatus,  which  such  servant  is 
employed  to  operate.  This  law  is  not  only  applicable  to-the  machinery 
owned  by  the  master,  but  to  other  machinery  and  apparatus  owned  by 
another  person  than  the  master,  which  the  servant  is  required  in  the 
line  of  his  duty  to  use,  and  the  rule  applies  to  cars  of  other  roads,    /ri., 

324 

17.  No  defect  is  latent  that  an  inspection  will  disclose.    Id.,       324 

18.  A  master  is  not  entitled  to  notice  of  defects  in  appliances  which 
he  is  bound  to  furnish  in  proper  shape  for  the  work  they  are  called  npon 
to  perform.    Id.^  324 
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19.  Id  the  case  presented,  this  court  holds  that  defendant  was  guilty 
of  negligence  in  furnishing  a  certain  car  belonging  to  another  road  for 
the  use  of  its  employe,  who  was  killed  through  such  use,  without  giv- 
ing him  notice  of  its  condition.    Id.,  824 

20.  The  presumption  in  a  personal  injury  case  is  that  the  servant 
injured  knew  nothing  of  the  dangers  of  the  premises  in  which  he  was 
employed,  in  the  absence  of  proof  to  the  contrary.  City  of  Chicago  v. 
EdsoHf  417 

21.  Under  the  allegation  of  expenses,  proof  of  liabilities  incurred  is 
admissible.    Id.,  417 

22.  Although  the  plaintiff  in  a  personal  injury  case  is  working,  when 
injured,  for  a  given  salary,  in  estimating  his  pecuniary  loss,  evidence 
of  his  capacity  to  earn  more  money  in  another  employment  for  which 
he  was  fitted,  is  competent.    Id.,  417 

28.  In  an  action  brought  to  recover  for  the  death  of  a  brakeman,  the 
same  being  alle^^ed  to  have  occurred  through  the  negligence  of  a  rail- 
road company  named,  the  contention  being  whether  the  defendant, 
against  whom  judgment  was  obtained,  was  responsible,  the  plaintiff 
having  been  employed  by  a  combination  of  companies  doing  business 
under  a  certain  name,  this  court  holds,  in  view  of  the  evidence,  that 
defendant  company  was  in  said  combination,  and  that  it  was  liable, 
severally  or  jointly,  with  the  other  companies  so  operating,  for  the 
injury  in  question.     W,  C,  R.  R.  Co.  v.  Ross,  454 

24.  The  owner  of  a  manufacturing  plant  is  under  no  obligation  to 
make  all  parts  of  the  premises  safe  for  a  stranger  to  them  to  ramble 
through  in  the  night,  even  if  such  person  was  at  work  for  the  owner  in 
a  part  of  the  premises  where  there, was  no  danger.  C.  dt  A,  S,  dt  R, 
Co.  V.  Collins,  478 

MECHANICS'  LIENS. 

1.  For  the  lack  of  a  statement  in  compliance  with  Sec.  85,  Chap.  82, 
R.  S.,  this  court  holds  that  the  plaintiff  in  the  cas^  presented  can  not 
recover  for  work  performed  and  material  furnished.     Wieska  v.  Imroth, 

857 

2.  Sec.  29  of  the  Mechanics*  Lien  Act  does  not  extend  the  right  to  a 
lien  to  an  employe,  or  a  sub- con  tractor  of  a  sub-contractor.  Berkou^ 
sky  V.  Sahle,  410 

3.  One  who  has  no  right  to  a  lien  can  not  maintain  an  action  at  law 
to  obtain  a  personal  judgment  under  the  terms  of  Sec.  87  of  the 
Mechanics*  Lien  Act.    td.,  410 

4.*  In  the  case  presented,  this  court  holds  that  the  plaintiff's  right  to 
his  judfrment  in  the  court  below  is  clear  under  Sec.  35,  Chap.  82,  R.  S., 
in  force  when  his  action  accrued,  and  declines  to  interfere  therewith. 
Hughes  v.  Russell,  430 

5.  The  making 'of  the  statement  required  by  Sec.  85  of  the  Mechan- 
ics* Lien  Law  is  a  condition  precedent  to  the  maintenance  of  an  action 
by  the  contractor  upon  his  contract.     Bonheim  v.  Meany,  682 

6.  It  appearing  upon  the  face  of  a  bill  asserting  a  mechanic's  lien, 
that  complainants  had   delayed  filing  the  same  beyond  the  statutory 
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period,  and  nothing^  appearinfjf  to  excuse  Buch  delay,  a  demurrer  to  the 
bill  was  properly  suataiued.    BiUenhouse  v.  Sable,  558 

MINES— See  Sales,  4.  5. 
MISNOMER. 

1.  Tbat  a  party  is  known  by  one  name  as  well  a*  by  another  is  a  j?ood 
replication  to  a  plea  of  misnomer.    Parmelee  v.  Baymo»df  609 

MORTGAGES — See  Appeal  and  Error,  12;  Writs  op  Assistance. 

L  In  proceedini^  to  foreclobe  a  chattel  mortgage  on  heavy  machinery, 
a  subsequent  purchaser  of  the  same  and  the  land  upon  which  ic  is  located, 
with  notice  of  the  mortgage,  takes  the  premises  subject  to  the  chattel 
mortgage,  and  a  subsequent  mortgagee  would  stand  in  no  better  lieht 
than  a  subsequent  purchaser.  Ellison  y.  Saltm  Coal  dt  Mining 
Co.,  120 

2.  A  clause  in  a  real  estate  mortgage  setting  forth  that  it  is  given 
subject  to  a  chattel  mortgage  is  notice  of  such  fact  to  the  mortgagee. 
Id.,  120 

3.  Where,  in  such  case,  the  chattel  mortgage  is  not,  in  fact,  executed 
until  after  the  real  esti^ite  mortgage,  such  clause  will  protect  the  mort- 
giigee  in  the  chattel  mortgage  by  way  of  estoppel.    Id.^  120 

4.  Persons  named  were  made  defendants  to  certain  cases  wherein 
material- men*8  liens  were  sought  to  be  enforced  upon  the  property  of  a 
coal  company.  They  set  up  a  lien  by  virtue  of  a  certain  contract  and 
chattel  mortgage  upon  machinery  furnished  said  coal  company,  and  filed 
a  cross-bill  to  foreclose  such  mortgage,  there  being  a  real  estate  mort- 
gage upon  the  property  where  such  machinery  w^yi  located;  this  court 
holds  that  said  cross-bill  was  properly  filed;  that  the  property  described 
in  the  chattel  mortgage  was  not  so  attached  to  the  realty  a»  to  become  a 
part  thereof,  and  that  the  lien  of  the  mortgagees  therein  was  not  sub- 
ject to  either  the  lien  of  the  material -men  or  the  real  estate  mortgagees. 
Id.,  120 

5.  This  court  affirms  the  decision  of  the  court  below,  holding  that  the 
evidence  in  the  ca^e  at  bar  was  insufficient  to  establish  that  the  deed 
in  evidence  was  intended  by  the  parties  as  security  for  a  loan.  Story 
V.  Springer,  495 

6.  It  is  not  necessary  for  the  plaintiff,  in  an  action  based  on  a  chattel 
mortgage,  to  prove  tbat,  at  the  acknowledgment  of  the  mortgage,  the 
justice  made  the  entry  in  his  docket  required  by  the  statute.  Calumet 
Paper  Co.  v.  Knight  tS:  Leonard  Co.,  566 

7.  The  statute  forbidding  a  sale  of  property  to  be  mode  under  power 
of  sale  contained  in  a  mortgage  or  trust  deed  where  the  owner  of  the 
equity  of  redemption  of  the  premises  covered  by  the  mortgage  or  deed 
bad  died  before  such  sale,  is  not  retroactive  so  as  to  nullify  provisions  of 
a  deed  which  were  legal  at  the  time  the  deed  was  executed  and 
delivered.     Fisher  v.  Green,  596 

MUNICIPAL  CORPORATIONS— See  Attorney  andClient.  1. 2,8;  Con- 
tracts. 10;  Opfickrs;  Parties. 
1.    Where  a  city  council  acts  favorably  upon  a  petition  signed  by 
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property  owners,  such  owners  are  estopped  from  claiming  damages  occa- 
Fioned  by  granting  such  request,  likewise  from  ol^jecting  that  the 
petition  was  not  suflSciently  signed.    Joi/ctt  v,  E,  i>t.  L.  E.  S.  By.  Co., 

167 

2.  Where  a  person  has  influenced  a  city  council  to  act  favorably 
through  60  signing,  and  in  consequence  a  third  person  has  been  induced 
to  incur  expense  and  liability  through  the  action  of  the  city  council  so 
brought  about,  sueli  signer  can  not  enjoin  the  prosecution  of  the  work 
in  question.    Id.,  157 

3.  In  view  of  Par.  23,  clause  8,  Chap.  34,  Starr  &  C.  ill.  Stat.«».,  a  county 
board  can  take  steps  to  defeat  the  collection  of  a  tax  assessed  to  pay  an 
apparent,  but  in  fact  an  illegal  debt  of  the  county,  and  procure  a  iinal 
adjudication  declaring  void  and  invalid  certain  bonds,  to  pay  the  interest 
upon  which  such  tax  was  assessed.  Co.  of  Franklin  v.  Layman^  163 
'  4.  In  a  controversy  touching  the  violation  of  a  municipal  ordinance 
requiring  truckmen  and  other  common  carriers  to  be  licensed,  this  court 
holds  that  the  penalty  provided  for  was  intended  to  be  imposed  upon 
those  only  who  carried  on  business  within  a  given  municipality  without 
a  license,  and-  that  defendant,  who  hauled  eroods  from  another  city 
wherein  he  wtw  licensed,  to  a  depot  within  the  boundaries  of  complain- 
ant, could  not  bo  considered  as  having  been  guilty  of  a  breach  of  said 
ordinance.     City  of  East  St.  Louis  v.  BuXf  276 

5.  One  who  deals  with  agents  of  a  municipal  corporation  is  bound  to 
know  their  authority,  and  if  he  receives  from  them  money  which  they 
have  no  legal  authority  to  pay.  it  may  be  recovered  in  an  action  by  the 
municipality.     County  of  Cook  w  Wren,  388 

6.  A  county  may  recover  any  excels  of  compensation  paid  a  county 
commissioner  over  and  above  what  was  legally  due  him,  and  the  same 
is  a  proper  mutter  of  set-off  in  an  action  brought  to  recover  on  a  war- 
rant issued  to  such  person  in  payment  of  his  per  diem  as  commissioner. 
Id.,  888 

MUTUAL  BENEFIT  ASSOCIATIONS— See  Insttuancr— Ltfb. 

1.  An  ex- member  of  a  mutual  benefit  association  must  exhaust  his 
remedy  in  the  order  before  he  can  appeal  to  the  courts,  either  for  rein- 
statement or  damages  for  his  expulsion.     Blumenfeldt  v.  Kovsehuek, 

2.  If  a  member,  or  the  beneficiary  under  a  certificate  to  him,  is  suing 
the  order  for  keeping  him  out  of  the  lodge,  or  for  money  due  upon  a 
certificate,  and  an  expulsion  is  set  up  as  a  defense,  the  question  may  be 
made  whether  the  expulsion  is  valid  or  void.     Id.y  434 

NEGLIGENCE— See  Railroads. 

1.  The  question  of  contributory  negligence  in  a  given  case  is  for  the 
jury.     L.  dt  N.  R.  H.  Co.  v.  Shelton,  220 

2.  In  an  action  brought  to  recover  for  personal  injuries  alleged  to 
have  occurred  through  the  negligence  of  the  owner  of  a  building  in 
process  of  construction,  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  judgment  for  the  plaintiff.    Burt  v.  Wrigley,     367 
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NEGOTIABLE  INSTRUMEiVTS.    See  G amino.  2. 

L  One  who  buj-s  a  note  after  its  maturity  flakes  it  suoject  to  all 
equities  and  defenses  existing  between  the  original  parties  to  the 
inRtruinent.  A  pa«t  due  note  is  already  dishonored  and  comes  to  one 
about  to  buy  it,  tainted  with  suspicion  and  discredited  upon  its  face.  A 
I)erson  buying  it,  takes  it  subject  to  any  right  acquired  by  an  attaching 
creditor  by  garnisheeing  the  maker.     McCaffrey  v.  Dustin,  34 

2.  An  indorsement  without  date  is  presumed  to  have  been  made 
before  the  maturity  of  the  note,  hut  this  is  a  prima  facie  and  not  a 
conclusive  presumption,  and  may  be  rebutted  by  evidence.  To  so  rebut, 
it  is  competent  to  show  that  the  note  remained  the  profierty  of  the 
payee  after  its  maturity,  and  the  acts  or  decUirations  of  the  payee  while 
having  possession  of  the  note  as  to  its  ownership,  are  admissible  to 
rebut  this  legal  presumption,     /rf.,  34 

S.  The  purchaser  of  a  note,  due  and  dishonored  when  offered  io 
him  for  sale,  is  in  duty  bound  to  make  inquiry  as  to  the  rights  of  the 
former  hoUt-r  and  the  liability  of  the  maker,  and  he  is  chargeable  with 
notice  of  all  he  could  have  learned  had  he  made  inquiry  should  he  fail 
to  do  so.     Id.,  34 

4.  In  an  action  brought  by  an  insurance  company  to  recover  upon  a 
note  given  for  a  premium,  the  defendant  contending  that  the  applica- 
tion misdescribed  the  location  of  the  property  insured,  and  that  be  hnd 
never  received  the  policies,  this  court  holds  that  the  verdict  for  the  de- 
fendant was  iig.iinst  the  law  and  the  evidence*  and  that  the  same  can 
not  stand.     Phenix  Ins.  Co.  v.  StiU^  ^M^ 

5.  A  promise  by  a  surety  on  a  note  to  pay  the  same  in  whole  or  in 
part  must  l^  in  writing  in  order  to  take  it  out  of  the  statute  of  limita- 
tions.    Davis  V.  Mann,  301 

6.  If  part  payment  is  relied  upon  it  only  operates  as  to  the  one 
making  or  contributing  thereto.     Id.i  .  •       301 

7.  A  note  given  as  collateral  security  for  a  pre-existing  debt  is 
founded  upon  a  valid  consideration.     Black-tcood  v.  Botten^  320 

8.  In  an  action  brought  to  recover  upon  a  note  given  as  collateral 
to  a  note  for  a  like  sum,  secured  by  a  trust  deed  upon  real  estate,  an 
extension  of  the  loan  represented  thereby  having  been  arranged,  a  fore- 
closure subsequently  taking  place,  and  a  deficiency  judfirment  against 
the  makers  of  said  collateral  note  entered,  this  court  holds  that  the  lat- 
ter note  WHS  based  on  a  suilicient  consideration;  that  the  usury  law  of 
the  State  of  New  York  in  view  of  Sec.  8,  Cbap.  7^,  111.  Stats.,  did  not 
apply  thereto;  and  declines  to  interfere  with  the  judgment  for  the 
plaintiff,     /rf.,  320 

9.  This  court  holds  as  proper,  in  the  case  presented,  the  refusal  to 
strike  the  declaration  from  the  Qles  and  dismiss  the  suit  on  account  of 
an  alleged  variance  between  the  writ  and  declaration,  and  for  an 
alleged  misjoinder  of  counts  in  debt  and  assumpsit  in  said  declaration, 
on  the  ground  that  there  is  no  variance,  and  that  there  is  no  count  of 
debt  in  the  declaration,     /rf.,  320 

10.  The  secondary  liability  of  an  assignor  on  a  promissory  note  mny 
be  made  out  by  showing  that  tho  maker  was  insolvent  without  proving 
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that  a  suit  was  brought  agfuinstbim  and  was  unavailing;  where  the  facts 
show  that  Buoh  an  action  would  be  unavailing,  no  action  iie^d  be 
brought  to  establish  the  assignor's  liability.    Wooherton  v.  Tat/lor  Co., 

424 
•        11.     The  evidence  in  the  case  at  bar  was  insufficient  to  justify  a  find- 
ing that  appellant  bank  had  notice  of  the  dissolution  of  appellee's  firm 
prior  to  the  executing  of  the  notes  sued  on*     Dixon  National  Bank  v. 
Spieltnan,  475 

12.  Upon  rehearing,  this  court  holds  that  notice,  that  as  between  a 
person  named  and  the  defendant  the  latter  had  become  but  a  surety, 
was  as  effectual  to  preclude  the  former  from  pledging  the  credit  of  the 
defendant  as  notice  of  the  dissolution,  if  received,  w^ould  have  been, 
and  that  the  judgment  for  the  defendant  must  stan.i.     Jd.,  475 

13.  Accommodation  notes  are  made  to  be  used,  and  in  the  hands  of 
one  who,  before  due,  bona  fide  receives  them  for  value,  are  as  good  as 
any  otiier  notes.     Hodges  v.  Nash,  648 

NEW  TRIAL — See  Husband  AND  Wipe,  6;  Jurisdiction,  4;  Practice,  1. 

1.  A  new  trial  should  not  be  granted  upon  the  ground  of  newly  dis- 
covered evidence,  the  same  being  merely  cumulative  in  character. 
Davis  V.  Mann,  301 

2.  A  party  is  not  ordinarily  entitled  to  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  unless  he  shows  that  the  same  is  material 
and  of  a  controlling  and  conclusive  character.  City  of  Chicago  v. 
Edson,  417 

3.  It  seems  that  upon  a  motion  for  a  new  trial,  affidavits  being  filed, 
counter  affidavits  should  not  be  received.     Id,,  417 

OFFICERS — See  Injunctions,  1;  Municipal  Corporations,  3,  6;  Prin- 
cipal AND  Surety.  1,  2,  3,  4,  5,  6,  7,  8. 

1.  A  person  taking  the  office  of  county  commissioner  is  bound  to 
know  the  location  of  the  institutions  under  the  control  of  the  county 
board,  and  that  the  management  of  them  will  involve  personal  inspec- 
tion thereof  by  it.  Where  the  compensation  of  such  officers  is  fixed  by 
law  at  so  much  each  per  day,  such  sum  covers  all  duties,  whether  their 
performance  involves  personal  expenue  in  traveling  or  not.  County  of 
Cook  V.  Wren,  388 

2.  In  such  case  a  commissioner  can  recover  for  his  services  only  the 
sum  resulting  from  multiplying  the  number  of  days  of  service  by  such 
amount.     Id.,  388 

3.  Where  the  estimate  for  the  annual  appropriation  contains  an 
amount  for  *' miscellaneous  expenses,"  such  expenses  must  "oe  looked 
upon  to  mean  expenses  of  the  county,  giot  personal  expenses  of  the  com* 
missioners.     Id.,  388 

4.  If  conveyances  become  necessary  for  the  transportation  of  the 
county  board,  or  its  committees,  in  the  discharge  of  board  functions, 
they  constitute  board  or  county  expenses,  and  are  not  incurred  by  indi- 
vidual commissioners,  nor  are  they  to  be  paid  to  them,     /c^.,  388 

OPTIONS— See  Gaming. 
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PARENT  AND  CHILD— See  Administration.  2,  3,  4.  6. 6. 

h  When  a  ntep-fatber  tuketf  bis  step-child  into  bis  family  as  a  meoi- 
ber,  and  services  are  rendered  by  the  child  and  accepted,  there  is  no 
liability  on  the  psirt  of  the  child  for  board.  But  in  the  settlement  of 
estates  and  the  accountinfp  of  guard ian<«,  the  rule  also  Is,  that  equitable 
rules  will  be  applied.  Therefore,  it  is  held  in  the  case  presented,  the  step- 
father having  kept  his  step-children  in  bis  faiuily  after  their  mother's 
decease,  she  having  requested  it,  they  having  an  estate  and  he  being 
financially  embarrassed,  that  he  was  eutitled  to  compensatioa  for  their 
board.     liawson  v.  Corbet t,  127 

PARTIES. 

1.  As  a  general  rule  any  tax  payer  of  a  given  town  has  sufficient 
interest  in  the  actions  of  highway  commi^sione^8  to  constitute  him 
a  proper  party  to  institute  an  action  to  restrain  them  from  the  p>er- 
forniance  of  an  unlawful  official  act,  if  sui-h  illegal  act  will  specially  in- 
jure ordaniasre  him;  if  the  threatened  act  will  o(ierate  to  increase  the 
burden  of  his  taxation,  or  the  aggregate  indebtedness  of  the  town, 
such  would  be  regarded  as  an  individual  injury  and  damage  to  him. 
Commhsioners  of  Uightcays  v.  Deboe,  25 

2.  A  bill  filed  at  the  instig;ition  of  others  by  an  individual  who  has 
no  private  interest  involved,  other  than,  or  different  fron.  the  body  of 
the  tax  payers  of  a  givep  town,  should   not  be  entertained.     Id.,      25 

8.  This  rule  is  limited  to  cases  where  the  action  is  ins^tituted  by  the 
tax  payer  in  good  faith  and  for  the  protection  of  his  own  interest. 
Relief  will  not  be  granted  if  it  appears  that  he  is  merely  a  colorable 
plaintiff  suing  really  in  behalf  of  other  parties  in  interest.     Id.,         25 

4.  Parties  can  not  be  sued  jointly  l)ef ore  a  justice  who  can  be  so 
sued  in  a  court  of  record  on  the  same  cause  of  action.  Fischer  v. 
Spang,  378 

PARTNERSHIP. 

1.  The  fact  that  one  member  of  a  firm  is  in  danger  of  a  criminal 
prosecution  will  not  justify  all  of  its  members  giving  a  chattel  mort- 
gage upon  firm  property  to  secure  his  individual  debt,  the  result  being 
to  render  worthless  a  Brm  indebtedness  to  wards  of  another  member 
thereof.     Jiawson  v.  Corhett,  127 

2.  In  view  of  the  evidence  in  the  case  presented,  this  court  holds 
that  certain  coiniuissions  received  by  one  of  two  partners  were  not  the 
receipts  of  the  firm,  or  earnings  in  which  the  other  was  entitled  to  any 
share,  or  for  which  the  former  could  be  required  to  account.  Metcalfe 
V.  Bradshatc,  286 

PERSONAL  INJURIES— See  Appeal  and  Ehrow,  20;  Iksttiucti0N8,  10; 
pKLiiOw- Servants;  Master  and  Servant;  Nkoliokncr,  2;  Rail- 
roads; Strf^t  Railways, 

1.  A  plaintiff  in  a  personal  injury  case,  to  maintain  his  action,  is  not 
required  to  establish  by  the  pr^of  all  the  material  averments  in  all  the 
counts  of  the  declaration;  he  need  prove  the  material  averments  of  one 
count  only.     P.  IJ.  db  E.  Ry.  Co.  v.  Johns,  83 

2.  An  individual  owes  a  duty  to  a  person  under  a  cotttract  to  per- 
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form  a  specific  service  for  him,  to  have  a  etructure  used  in  and  about 
the  same,  reasonably  safe  and  secure,  althousrh  he  be  not  a  servant  reg:- 
ularly  employed.     St.  Clair  NaiJ  Co-  v.  Stnitht  105 

3.  Trial  judges  should  exercise  their  powars  to  cut  down  excessive 
verdicts  in  personal  injury  cases.     City  of  Chicago  v.  Leseth,  480 

4.  This  court  declines  to  interfere  with  a  judgment  tor  $15,000  in 
the  case  presented.    Id.^  480 

5.  A  non-professional  man  should  not  be  permitted  to  tell  what  pain 
and  inconvenience  he  suffered  as  the  result  of  the  injury.  W,  Chicago 
St.  Rg.  Co.  V.  Cook,  *         634 

PLEADING— See  Criminal  Law,  1;  Principal  and  Surety,  14;  Tres- 
pass, 1. 

1.  An  answer  is  deemed  impertinent  if  it  goes  beyond  the  allega- 
tions of  the  bill  to  state  some  matter  not  material  to  the  case  and  not 
constituiing  a  defense.     Commissioners  of  Hi ghtrags  v.  Dvhne,        25 

2.  Allegations  which  are  unbecoming  the  dignity  of  the  court  to 
hear,  or  are  contrary  to  good  manners,  or  charge  some  porson  with  an 
offense,  are  deemed  scandalous,  unless  such  matters  are  proper  to  the 
defense  of  a  given  bill.  To  be  deemed  scandalous  the  matter  must,  nt 
the  same  time,  be  impertinent;  for  no  matter  how  scandalous  it  muy 
be  in  matter  of  fact,  it  is  not  scandalous  within  the  meaning  of  thr; 
word  as  used  in  equity  pleading,  if  it  is  pertinent  to  the  case.    Id.,  25 

3.  A  complainant,  in  chancery,  must  recover  upon  the  case  made  by 
the  bill.     If,  upon  a  hearing,  a  good  case  appears  in  the  evidence,  if  it 
does  not  correspond  with  the  alleg-ations  of  the  bill  relief  can  not  be- 
given.     /(/.,  25 

4.  If  an  answer  presents  a  complete  defense  to  the  case  as  made  by 
the  bill,  but  in  doing  so  discloses  a  good  case  for  the  complainant  upon 
another  ground  than  that  which  is  set  up  in  the  bill,  the  complainant 
may  avail  himself  of  the  new  case  by  applying  for  and  obtaining  leave 
to  amend  his  bill,  and  then  setting  out  the  facts  that  will  warrant  a 
decree  in  his  favor.     Id.,  25 

6.  A  demurrer  to  a  declaration  admits  the  facts  that  are  well  averred 
therein,  and  a  given  defendant  is  estopped  from  afterward  asserting  to 
the  contrary.     Neal  v.  County  of  Franklin,  267 

6.  Pleadings  are  to  be  construed  most  strongly  against  the  pleader. 
Where  a  declaration  avers  that  a  resolution  of  a  county  board  was 
rescinded  on  the  day  of  its  passage  without  stating  that  any  meeting 
intervened  between  its  adoption  and  rescission,  it  will  be  assumed  that 
the  adoption  and  rescission  occurred  at  the  same  meeting.     Id.,      267 

7.  Whenever  facts  alleged  involve  a  question  of  law,  they  must  be 
80  stated  that  the  court  can  see  that  the  legal  conclusion  relied  upon 
follows.     People  v.  Zivgraf,  337 

8.  The  lack  of  an  express  averment  of  scienter  is  not  fatal.     Bans- 
ford  v.  WiUets,  436 

9.  It  was  discretionary  with  the  court  in  the  case  presented  to  refuse, 
at  the  close  of  the  plaintiff's  case,  to  allow  the  defendants  to  file  a  plea 
of  justification.     Calumet  Paper  Co.  v.  Knight  dt  Leonard  Co,t       506 
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PRACTICE— See  Appeal  and  Error,  9,  10, 14,  15;  Contracts,  5;  Gar- 

KISHMENT. 

1.  A  new  trial  will  Dot  be  granted  to  enable  a  party  to  impeach  a 
witness  where  (here  is  other  credible  evideiiCQ  thai  tends  to  snstiiin  him. 
Keith  V.  Knoche,  161 

2.  It  is  proper  to  deny  a  motion  for  a  continnance  upon  the  gronnd 
of  absence  of  a  witness,  it  beinK  allefped  that  he  would  testify  in  a  cer- 
tain manner  if  present,  when  it  is  admitted  by  the  other  side  that  he 
would  so  testify.     Id.t  161 

3.  The  judgment  is  reversed  in  the  case  presented,  the  record  con- 
taining: no  placita  or  convening:  order  of  court,  it  not  appearin^r  before 
what  judge  the  cause  was  tried,  or  whether  it  was  heard  before  the 
judge  who  signed  the  bill  of  exceptions.  It  is  not  the  otiice  of  the  bill 
of  exceptions  to  supply  any  part  of  the  record  proper.  St.  L.  A.  it  T. 
11.  li.  B.  Co.  V.  GoodaJl  234 

4.  Sec.  J^>0  of  the  Practice  Act,  which  permits  a  defendant  bavini? 
claims  or  demands  against  the  plaintiff  in  a  given  action,  to  plead  tbe 
same,  or  give  notice  thereof  under  the  general  issue,  or  under  the  plea 
of  payment,  and  provides  that  the  same  or  such  part  thereof  as  he  shall 
prove  on  trial,  shall  be  set  off  and  allowed  him,  is  not  mandatory.  It 
differs  in  that  respect  from  Sec.  49,  Chap.  79,  R.  S.,  which  requires  par- 
ties to  suits  before  justices  to  bring  forward  all  existing  demands  which 
are  of  such  u  nature  as  to  be  consolidated,  and  which  do  not  exceed 
^200  when  consolidated.     Tompkins  v.  Gerry,  255 

5.  This  court  declines  to  consider  any  question  in  the  case  presented, 
there  being  no  assignment  of  errors  as  required  by  the  rules  hereof. 
Con  I  on  v.  Manning,  863 

6.  It  is  the  professional  duty  of  counsel  to  know  the  condition  of  the 
records  of  the  causes  in  which  they  are  engaged,  and  if  they  by  their 
conduct  lead  the  court  to  assume  a  particular  condition,  and  the  court 
has  acted  upon  that  assumption,  the  court  will  not  go  back  upon  itself, 
unless  justice  requires  it.    Fischer  v.  Spang,  378 

7.  If  parties  to  a  suit  expressly  or  tacitly  waive  compliance  with  a 
rule  of  this  court,  it  may  in  its  discretion  permit  them  to  proceed  upon 
the  real  merits  of  the  controversy  between  them.     Id.,  878 

8.  The  report  of  a  master  is  conclusive  until  it  is  shown  to  be  wrong, 
and  in  order  to  raise  the  question  whether  it  is  right  or  wrong,  the 
party  dissatisfied  with  it  must,  by  objections  before  the  master,  repeated 
as  exceptions  before  the  court,  point  out  with  reasonable  definiteness  the 
error  or  mistake  alleged.     Waska  v.  Klaisner,  .  611 

9.  On  an  application  for  a  continuance  on  the  ground  of  the  absence 
of  a  material  witness,  the  affidavit  must  state  that  the  party  has  no 
other  witness  by  whom  he  can  prove  the  facts  stated  in  the  affidavit  as 
completely  as  by  the  absent  witness.     Hodges  v.  Nash,  638 

PRINCIPAL  AND  SURETY— See  Negotiable  Instruments,  5,  12. 

1.  All  moneys  that  come  into  the  hands  of  a  township  treasurer,  as 
such,  must  necessarily  be  and  remain  there  in  contemplation  of  law  and 
in  the  real  sense  of  the  bond  given  by  him,  as  to  the  obligee,  and  for  all 
the  purposes  of  an  action  upon  such  bond  until  they  are  accounted  for 
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by  some  act  or  fact  which  legally  discharf^es  bini  from  liability  for  them. 
Where  they  have  thus  come  during  a  former  term,  and  have  not  been  .so 
accounted  for,  they  must  be  deemed  to  have  come  thence  into  his  hands 
as  treasurer  for  the  one  succeeding.     Trustees  of  Schools  v.  Peak,     61 

2.  Not  denying  the  fact  that  a  balance  is  due  from  such  officer,  his 
sureties  are  estopped  from  denying  it  to  be  in  his  hands,  and  having 
voluntarily  executed  the  bond,  public  policy  would  forbid  that  they 
should  escape  responsibility  by  showing  thatat  and  since  the  commence- 
ment of  a  given  term  he  was  never  able  to  produce  it.    Id.,  51 

8.  The  questions  whether  there  was  a  buhmce  due  from  such  treas- 
urer and  its  amount,  are  not  conclusively  settled  against  the  sureties 
upon  his  bond  by  the  stutenient  of  the  amount  thereof  in  his  report. 
Id.,  51 

4.  Even  when  accepted  by  school  trustees,  such  report  can  hardly 
have  the  force  and  effect  of  a  settlement,  and  such  acceptance  should 
not  estop  fhem  from  asserting  error  therein  subsequently  discovered. 
Id.,  51* 

5.  Upon  proof  that  a  treasurer  had  received  other  moneys  than  those 
accounted  for  by  him,  school  trustees  can  recover  the  same  in  an 
action  on  his  bond,  althou^ih  their  omission  may  have  been  entirely 
innocent  on  his  part  Errors  satisfactorily  shown  mny  ordinarily  be 
corrected  at  law.    Id. ,  51 

6.  In  the  case  presented,  this  court  holds,  the  trejisurer  being  dead, 
that  certain  books  and  vouchers  were  admissible  not  only  because  they, 
were  the  records  of  his  otficial  acts,  which  the  law  required"  to  be  kept, 
but  because  they  were  parts  of  the  res  gestcB.  and  for  the  further  rea- 
son that  they  were  as  competent  to  prove  a  negative  (that  entrieu  of 
alleged  charges  and  credits  were  not  made),  as  an  affirmative.    Id., 

51 

7.  It  is  not  incumbent  upon  a  surety  to  show  how  errors  came  to  be 
made  by  his  principal  in  such  case,  it  is  enough  to  satisfy  the  jury  that 
moneys  had  been  properly  paid  out  by  him  for  which  he  received  no 
credit.     Id.,  51 

8.  A  treasurer  is  entitled  to  credit  for  school  orders  paid  by  him 
although  the  same  may  have  been  informal,  the  amount  thereof  being 
properly  due  for  something  received  by  the  district.  .  Id.,  51 

9.  A  mere  offer  in  a  given  case,  to  pay  the  costs  of  a  recognizance, 
is  not  a  literal  compliance  with  the  statute  providing  that  a  forfeiture 
thereof  shall  not  be  set  aside  until  such  costs  are  paid,  and  until  actually 
paid,  sureties  who  have  caused  the  arrest  and  return  of  an  absconding 
defendant,  are  not  entitled  to  an  order  setting  aside  such  forfeiture. 
People  V.  Smith,  217 

10.  No  action  can  be  maintained  by  a  surety  on  a  warranty  to  his 
principal.     Kingman  (0  Co.  v.  Decker,  303 

11.  When  the  condition  of  a  bond  is  to  abide  the  order  or  judgment 
of  a  court,  the  action  of  a  given  court  binds  the  surety,  though  he  had 
no  opportunity  to  influence  it;  but  if  it  be  to  perform  an  act  in  pais, 
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then  such  a  juclprment  against  the  principal  is  not  eTideoce  asrainst  the 
Buroty.     People  v.  Zingraf,  367 

12.  If,  upon  the  schedule  presented  by  a  debtor,  it  waB  the  doty  of 
an  officer  to  releanc  property  attached,  as  exempt,  and  he  failed  to  do 
BO,  all  the  facts  from  which  the  duty  arose  nhould  be  stated  in  the  decla- 
ration in  an  action  upon  the  officer's  bond,     /d.,  337 

13.  In  an  action  on  such  bond  the  recovery  must  be  against  all  the 
defendants,  or  none.     Id.,  337 

14.  This  court  holds  that  the  averment  of  the  declaration  in  the  case 
presented  was  in^iufficient,  and  declines  to  interfere  with  the  judgment 
for  the  defendants.     Id.,  337 

QUO  WAftRAXTO-See  Elkctions,  2,  3. 

RAILROADS— See  Cauriuiu,   1;  Fellow-Seuvants,   1;  Instructioks, 
6,  8;    Witnesifes, 

1.  In  an  nction  brouf^ht  to  recover  from  a  railroad  company  for 
injuries  all  paired  to  have  occurred  to  a  pa<«senflrer  through  its  ne^rlisrence, 
he  having  jumped  from  the  train  in  question,  this  court  holds,  in  view 
of  the  evidence,  that  the  judgment  for  the  plaintiff  can  not  stand.  M. 
<Sb  O.  Ry,  Co.  V.  Klein,  63 

2.  In  the  c^ise  presented,  this  court  holds  as  improper  the  admission  in 
evidence  of  certain  alleged  declarations  of  servants  of  the  railroad  com- 
pany touching  the  condition  of  the  road,  and  the  liability  of  the  com- 
pany, the  same  not  being  a  part  of  the  res  gesfce.    Id.,  63 

3.  To  recover  in  such  case  plaintiff  must  have  been  in  the  exercise  of 
ordinary  care.     Id.,  63 

4.  Failure  to  comply  with  the  statute  concerning  signals  by  a  rail- 
road company  will  not  justify  a  judgment  against  it  in  an  injury  cafe 
unless  it  appears  by  the  facts  and  circumstances  preponderating,  that 
the  accident  was  the  result  of  such  neglect.  P.  D.  dt  E.  Ry,Co.  v. 
Aten,  68 

5.  Evidence  that  tracks  of  a  horse  or  horses  apparently  made  while 
running,  were  seen  on  the  road -bed  after  the  accident  is  not  sufficient 
to  authorize  a  verdict  of  guilty  of  negligence  in  the  management  of  a 
given  train  in  an  action  brought  to  recover  for  the  killing  of  horses, 
through  the  alleged  negligence  of  a  niilroad  company.     Id.,  68 

6.  Evidence  going  to  show  that  such  train  was  going  at  a  high  rate 
of  speed  does  not  necessarily  import  negligence.     Id.,  63 

7.  Where  it  is  contended  that  animals  were  injured  through  failure 
to  properly  fence,  the  pivotal  point  is,  as  to  the  condition  of  the  fence 
where  they  went  upon  the  track.  There  can  be  no  recovery  if  such 
place  was  properly  fenced.  Id.,  68 

8.  This  court  holds  as  proper  the  admission  of  evidence  in  the  ca.se 
presenfeil,  touching  the  condition  of  a  fence  at  places  other  than  where 
the  horses  in  question  went  upon  the  track,  the  same  being  insufficient 
to  turn  hogs.     Id.,  68 

9.  A  railroad  company  is  bound  to  bring  to  the  construction  of  its 
works  a  degree  of  engineering  skill  that  will  permit  no  negligent  and 
improper  construction.     0.  dt  M.  Ry.  Co.  v.  Thillman,  78 
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10.  The  common  Jaw  duty  of  a  railroad  company  is  to  so  construct 
its  road,  where  it  crosses  a  water-course,  as  uot  to  impair  the  usefulness 
thereof.     Id..  78 

11.  Such  duty  is  a  continuing  one,  and  each  overflow  caused  by  the 
ne^flif^ence  or  want  of  skill  of  the  company,  creates  a  new  cause  of 
action  for  damages  suffered,  and  this  is  so,  although  the  purty  injured 
acquired  his  interest  after  the  creation  of  the  obi^truction-     7rf.,  78 

12.  It  is  for  the  jury  to  determine  from  the  evidence  whether  a  flood 
was  an  extraordinary  one,  but  the  court  may  give  the  jury  a  legal  test 
by  which  to  apply  ther evidence  and  determine  the  fact.     Id.^  78 

13.  In  an  action  brought  to  recover  from  a  railroad  company  for  the 
killing  of  stock,  the  same  being  alleged  to  have  occurred  through  its 
negligence,  the  report  of  the  section  foreman  to  the  company  and  his 
opinion  as  to  the  cause  of  the  injury  is  not  competent  testimony.  O.  tit 
M.  Ry.  Co.  V.  Atteherry,  81 

14.  A  railroad  company,  whose  road  is  built  across  a  highway,  owes 
the  duty  of  restoring  the  same  to  its  former  condition,  or  in  a  suflicient 
manner  as  near  as  may  be,  so  not  to  materially  imp^^ir  its  usefulness, 
and  this  is  a  continuous  duty.     0.  dtM.  Ry.  Co.  v.  Town  of  Bridgeport ^ 

89 

15.  A  railroad  company  is  under  no  obligation  to  build  or  keep  in 
repair  a  road  or  bridge  on  its  right  of  way,  unless  the  same  is  rendered 
necessary  by  the  construction  of  the  railroad.     Id.,  89 

16.  The  duty  of  a  railroad  company  does  not  end  with  the  eonstruc- 
tion  of  approaches  to  a  bridge  and  crossings,  and  keeping  the  same  in 
repair.  When  there  is  a  change  of  condition  it  is  bound  to  conform  to 
new  circumstances  and  conditions  arising  in  the  future,  in  altering 
such  places  from  time  to  time  as' it  becomes  necessary,     /rf.,  89 

17.  In  an  action  brought  by  a  municipality  to  recover  from  a  rail- 
road company  a  sum  expended  in  the  erection  of  a  bridj^e  over  a  stream 
running  parallel  with  said  railroad,  and  upon  its  right  of  way,  said 
bridge  Ixjing  a  portion  of  a  street,  this  court  holds  that  the  verdict  for 
the  plaintiff  is  against  the  law  and  the  evidence,  and  that  the  same 
can  not  stand,     /d..  89 

18.  Tht^re  can  be  no  recovery  from  a  railroad  company  for  the  kill- 
ing of  stock  within  the  limits  of  unfenced  station  grounds,  the  same 
being  required  to  be  open  for  the  convenience  of  the  public,  no  negli- 
gence ext!ept  failure  to  fence  being  alleged.  C,  C,  C.  <&  b>t.  L.  Ry. 
Co.  V.  Ahney,  92 

19.  To  walk  upon  a  railroad  track  without  looking  in  both  direc- 
tions to  discover  approaching  engines  or  trains,  where  the  exercise  of 
such  precaution  would  discover  the  one  or  the  other,  is  such  negligence 
as  will  prevent  a  recovery  for  injury  suffered,  unless  the  injury  was 
wilfully  or  wantonly  inflicted.     5.  <^  St.  L.  Ry.  Co.  v.  Stutlat\  S4 

20."    The  reckless  conduct  of  the  plaintiff  upon  the  occasion  of  his  in- 
jury precludes  a  recovery  in  the  case  presented.     Id.^  94 
21.     A  railroad  company  erecting  a  solid  embankment  over  a  water- 
.  course,  can  not  escape  liability  for  injury  caused  by  flowage  of  adjacent 
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lands  upon  the  plea  that  the  same  resulted  from  an  extraordinary  flood; 
a  proper  outlet  tshould  be  provided  in  such  cases.  O.  <t  M.  By.  Co.  v. 
Nuetzel,  108 

22.  In  an  action  brousrht  to  recover  from  a  railroad  company  for 
injuries  to  a  horse,  alle^red  to  have  occurred  through  its  negligence,  this 
court  holds  that  the  jury  were  justified  by  the  evidence  in  finding  de- 
fendant guilty  of  wilful  negligence  in  permitting  the  gate  to  remain 
insecure  and  unfit  for  the  use  it  was  put  to.  for  the  lensrth  of  time  it 
was  maintained  in  that  condition  after  notice.  L,  <^  N.  R.  R.  Co,  ▼. 
She  I  ton,  220 

23.  In  such  case  it  is  a  question  of  fact  for  the  jury  to  determine 
from  the  evidence,  whether  a  given  fence  Wias  so  negligently  and 
improperly  constructed  and  maintained  as  to  be  more  dangerous  to  stock 
not  breachy  or  unruly  than  it  would  have  been  if  rea-oonabie  care  had 
been  used  in  building  and  maintaining  it,  and  whether  or  not  these  acts 
of  negligence  were  the  proximate  causes  of  the  injury.     /<i,  220 

24.  A  railroad  company,  irrespective  of  a  statute,  may  erect  fences 
inclosing  its  rieht  of  way,  and  construct  g^itesat  farm  crossings,  but  in 
thf  exercise  of  such  rights  it  mu«*t  so  act  as  not  to  negligently  injure 
another;  failing  in  this  regard  it  must  respond  in  damages  for  injuries 
ari^^ing  from  such  failure.    Id,,  220 

25.  It  need  not  be  certain  that  at  the  time  the  act  is  done  the  dam- 
ages will  ensue.     Id.*  220 

26.  In  an  action  brought  to  recover  under  the  provisions  of  Chap. 
114,  R.  S..  prohibiting  unjust  discrimination  in  freight  rates  by  car- 
riers by  rail,  this  court  holds  that  the  trial  court  properly  held  that 
defendant  was  guilty  of  unjust  discrimination,  as  charged  in  the  first 
count  of  the  declaration,  but  that  the  amount  of  damages  allowed  was 
grciiter  Ihan  the  evidence  warranted;  and  that  it  was  not  guilty  under 
the  secon'l  count,  the  rate  therein  referred  to  relating  to  another  quality 
of  coal,  shipppd  in  a  different  manner,  it  not  appearing  that  plaintiff 
shipped  any  such  coal,  although  another  company  did,  at  a  rate  which 
Wiis  loss  than  that  charged  the  plaintiff  on  a  different  quality  of  coal. 
L.  E.  (f-  Sf.  L.  C.  R.  R.   Co.  v.  Crown  Coal  Co.,  228 

27.  It  is  for  the  jury  in  an  action  against  a  railroad  company  to 
decide  whether  the  statutory  signals  were  given  upon  a  certain  occa- 
sion.   C.  C.  C.  rf-  St.  L.  Ry.  Co.  v.  Rickey,  2A1 

28.  The  mere  failure  to  ring  a  bell  or  sound  a  whistle,  does  not 
create  a  liability.  It  must  be  shown,  in  addition,  that  the  injury  was 
occasioned  by  such  negligence,  and  that  the  person,  when  injured,  was 
in  the  exercise  of  ordinary  care.     Id.,  247 

29.  In  an  action  brought  to  recover  damages  from  a  railroad  com- 
pany for  personal  injuries  alleged  to  have  been  suffered  through  its 
negligence,  this  court  holds,  in  view  of  the  refusal  of  certain  instruc- 
tions touching  care  of  the  plaintiff  and  negligence  of  the  defendant, 
ask^d  by  the  defendant,  that  the  judgment  against  it  CJin  not  stand,  the 
same  being  material  for  the  proper  presentation  of  the  law  of  its  side  of 
the  case,     /rf.,  247 
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30.  A  railroad  company  is  not  boand  to  fence  its  track  at  a  point 
used  by  the  public  in  tbe  transaction  of  its  business  therewith.  C.  C. 
C.  dt  St.  L.  Ry.  Co,  V.  Myers,  251 

31 .  In  the  absence  of  evidence  of  common  law  negligence,  a  person 
can  not  recover  for  injury  to  stock  at  a  point  which  the  company  was 
not  bound  to  fence.    Id,,  251 

32.  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the  place  in 
question'  was  required  to  be  fenced.'    Id*,  251 

33.  A  railroad  company  must,  in  the  use  of  its  franchise,  so  exercise 
its  rights  as  not  to  negligently  injure  others,  and  is  responsible  for  the 
negligent  acts  of  its  servants,  and  for  the  habitual  carelessness  which 
it  knows  of  and  permits  to  be  practi^ced  by  others  on  its  trains,  and  is 
also  liable  for  the  negligence  of  any  other  company  or  person  whom  it 
permits  to  use  its  road,  and  this  rule  applies  to  postal  clerks.  0.  dt  M. 
By.  Co,  V.  Sitnms,  260 

34.  A  railroad  company  permitting  its  train  boys  to  sell  papers  upon 
'    its  depot  platforms  to  citizens  of  towns  through  which  its  road  passes, 

is  responsible  for  injuries  to  such  persons  occasioned  by  the  wilful  neg- 
ligence of  its  servants  in  running  its  trains  at  a  high  and  unlawful  rate 
of  speeii,  and  the  throwing  of  mail  sacks  from  such  swiftly  moving 
trains  upon  the  same.    Id,,  260 

85.  In  the  case  presented,  this  court  holds  as  proper,  evidence  going 
to  show  that  people  usually  came  upon  the  platform  when  trains  ar- 
rived, without  objection  by  defendant;  that  it  was  likewise  proper  to 
introduce  evidence  touching  the  practice  of  throwing  mail  sacks  from 
moving  trains  upon  tbe  platform,  but  that  it  was  not  proper  to  permit 
the  plaintiff  to  show  by  a  witness  that  the  latter  was  struck  by  a  mail 
sack  near  the  platform,  two  years  before.     Id.,  260 

36.  Upon  the  question  of  damages  in  such  case,  it  is  improper  to 
admit  evidence  touching  the  expense  of  supporting  the  family  of  the 
person  kilted  per  year  at  the  time  of  the  death.  The  damage  recover- 
able is  just  compensation  for  the  loss  of  means  of  support  which  deceased 
might  have  provided  had  he  lived.    Id.,  260 

37.  The  mere  fact  that  the  owner  of  stock  allowed  the  same  to  run 
at  large,  contrary  to  law,  and  it  is  injured  by  a  railroad  train  upon  an 
unfenced  right  of  way,  the  law  requiring  the  same  to  be  fenced^  will 
not  bar  a  recovery,  where  the  company's  servants  failed  to  use  reason- 
able CAte  and  precaution,  under  all  the  circumstances  of  the  case,  to 
avoid  the  injury.    L.  C.  dt  St.  L.  C.  R.  R.  Co.  v.  Dulaney,  297 

38.  In  the  case  presented,  this  court  holds  that  the  evidence  justified 
the  jury  in  finding  defendant's  engineer  guilty  of  such  gross  and  wilful 
negligence  as  warranted  a  verdict  for  the  plaintiff,  notwithstanding  the 
fact  that  he  allowed  his  animal  to  run  at  large.     Id.,  297 

39.  This  court  holds  as  erroneous,  the  failure  to  exclude  a  remark 
made  by  the  plaintiff  while  testifying,  its  substance  being  that  domestic 
animals  were  allowed  to  run  at  large  in  his  township,  there  being  no 
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stock  law,  for  the  reason  that  it  was  not  the  beat  evidence  to  prove  the 
fact.    Id.,  297 

40.  In  an  action  agfuinsta  railway  cimpHny  to  recover  daiunges  for 
the  death  of  a  person  ai leered  to  have  been  caused  by  defendant's  neg- 
ligence, where  there  is  absolutely  no  evidence  to  show  that  deceased  was 
in  the  exercise  of  due  care  at  and  just  before  the  accident  which  caused 
his  death,  a  peremptory  instruction  for  the  jury  to  find  for  the  defend- 
ant is  proper.     Lauster  v.  C.  M.  4&  St  P.  Ry.  Co.,  634 

41.  In  an  action  against  a  railroad  company  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  this  court  holds  that  there  was  sutli- 
cient  evidence  to  support  the  verdict  for  the  plaintiff,  and  that  the 
court  could  not,  as  matter  of  law,  say  that  deceased  was  guilty  of  con- 
tributory negligence.     C.  <it  E.  I.  R.  R.  Co.  v.  Shannon,  540 

REAL  PR0PKRTY-Sc?e  Actions,  I;  Agency,  2,  6,  7.  8;  Contkacts.  H, 
15;  Crkditoiw'  Bills,  1,  2,  3,  4.  5;    Fixtuhks,  1,  2,  3;    Jcdgmknts 

AND    DkcKEI£8,  10;   SPECIFIC    p£BFOBMANCS,  1,  2;  STREETS    AND  AL- 
LEYS; Writs  op  Assistance. 

1.  By  ownenship  of  property,  as  applied  to  real  estate,  is  meant 
title  thereto,  and  title  can  not  be  shown  by  parol;  neither  is  the  uwtq 
production  of  a  deed  to  a  grantee,  sbinding  alone  and  in  and  of  itself, 
evidence  of  title  to  show  that  the  grantee  is  the  owner  of  the  property 
therein  described.     Joyce  v.  E.  St.  L.  E.  S,  Ry.  Co.,  157 

2.  It  is  too  late  for  a  person  in  possession  of  lands  under  a  contract 
to  convey,  to  object  to  a  deed  tendered  after  examining  the  same,  and 
stating  that  it  was  satisfactory.     Gnswold  v.  Brock,  20«3 

3.  Upon  a  bill  filed,  asking  that  the  purchase  price  of  certain  lands 
in  possession  of  the  defendants  be  paid  with  interest,  or  that  an  account 
be  taken  of  rents  and  profits  derived  from  said  lands,  and  the  original 
purchase  money  with  the  rents  and  pro6ts  should  be  paid,  a  cerhiin 
contract  of  sale  thereof  having  been  entered  into,  the  defendants  having 
paid  a  nominal  sum  and  entered  thereon,  this  court  holds  that  com- 
plainants were  not  barred  through  laches  from  maintaining  their  bill, 
and  declines,  in  view  of  the  evidence,  to  interfeie  with  the  decree  in 
their  behalf.    Id.,  203 

4.  Where  a  vendor  files  a  bill  to  cancel  a  contract  to  purchase  certain 
real  estate,  by  the  terms  of  which  contract,  payment  was  to  be  made 
after  an  abstract  of  title  had  been  furnished  and  found  satisfactory,  it  is 
not  sufficient  to  allege  that  vendee  did  not  find  the  abstract  furni^^bed 
satisfactory,  and  that  he,  the  vendor,  has  tendered  a  warranty  deed  and 
the  earnest  money,  which  has  been  declined.    Sloane  v.  Wells,       398 

5.  It  docs  not,  in  the  case  presented,  from  such  allegation  appear 
that  the  vendee  ought  to  have  been  satisfied  with  the  abstract,  or  that, 
in  tendering  a  warranty  deed,  there  was  tendered  a  good  and  sufficient 
title.    Id.,  398 

6.  In  the  case  presented,  a  contract  for  the  sale  of  real  estate  was 
executed  by  an  agent,  acting  under  parol  authority;  the  vendor  subse- 
quently refused  to  complete  the  transaction,  whereupon  the  contract 
was  recorded;  this  court  holds  that,  under  the  circumstances  of  the  case, 
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REAL  PROPERTY.     Continued, 

a  bill  to  remove  the  cloud  from  the  yendor*8  title  was  properly  sus- 
tained.    Sargent  v>  McGuire^  582 

REMEDIES— See  Actions,  6. 

REMITTITUR— See  Appeal  and  Error,  1,  19;  Vebdicts. 

REPLEVIN. 

1.  In  an  action  of  replevin  brought  to  recover  a  qtiantity  of  liquors 
seized  by  the  sheriff  under  a  writ  of  attachment  sued  out  by  the  creditors 
of  a  party  named,  this  court  holds,  in  view  of  the  evidence,  that  plaint- 
iff's remedy  is  by  suit  upon  the  contract  for  the  purchase  money,  and  that 
the  judgment  for  the  defendant  can  not  be  interfered  with.  Richelieu 
Wine  Co,  v.  Raffland,  267 

2.  Where  a  sheriff,  being  the  defendant  in  an  action  of  replevin, 
justifies  under  an  execution,  and  desires  to  show  that  the  claim  of  the 
plaintiff  (who  is  not  the  defendant  in  the  execution)  is  fraudulent  as  to 
creditors,  he  must  show  a  valid  jud$?ment  as  well  as  an  execution  thereon 
issued.     Calumet  Paper  Co.  v.  Knight  dt  Leonard  Co.^  566 

SALES — ^Seo  Contracts,  8;  Husband  and  Wife,  7;  Specific  Perform- 
ance; Warranty. 

1.  When  articles  sold  are  cumbrous  or  ponderous,  so  that  a  removal 
is  not  practicable,  it  is  not  necessary  that  there  should  be  an  actual 
change  of  possession  from  hand  to  hand,  but  it  is  sufficient  if  the  buyer 
assumes  the  control  of  the  property  in  an  open  and  notorious  manner, 
and  the  seller  is  divested  of  every  species  of  possession  from  which  an 
inference  of  ownership  might  arise.     Hewett  v.  Gristcoid,  43 

2.  Whether  in  such  case  all  has  been  done  that  ought  to  have  been 
done  to  constitute  a  delivery,  is  largely  a  question  of  fact  to  be  deter- 
mined by  the  jury  under  proper  instructions.    7d.,  43 

3.  In  an  action  brought  to  recover  for  certain  brick  sold,  there  being 
a  contention  as  to  the  price  thereof,  this  court  declines,  in  view  of  the 
evidence,  to  interfere  with  the  judgment  for  the  defendant.  Abt  v. 
Weyand,  '  .  235 

4.  In  an  action  brought  to  recover  money  paid  as  one- third  payment 
in  the  purchase  of  a  mining  refusal,  this  court  holds  that  the  case  was 
fairly  left  to  the  jury  upon  the  question  whether  the  money  was  paid 
under  an  agreement  that  it  should  be  returned  if  other  parlies  did  not 
pay  the  balance,  and  that  the  judgment  for  the  plaintiff  can  not  be  in- 
terfered with.     Beveridge  v.  Partnelee,  359 

5.  Such  being  the  agreement  in  a  given  case,  defendants  in  a  suit 
based  thereon  are  personally  responsible,  especially  where  they  acted  for 
another  who  was  a  non-resident.    Id.,  S59 

6.  In  a  controversy  touching  the  sale  of  certain  school  bonds  which 
were  forged,  this  court  holds,  in  view  of  the  evidence,  that  the  plaint- 
iffs are  entitled  to  a  judgment  in  a  sum  named.  Cole  v.  National  School 
Furnishing  Co.,  473 

7.  A  contract  for  the  sale  of  realty,  providing  that  in  case  of  default 
the  defaulting  party  should  pay  to  the  broker  of  the  other  party  the  sum 
of  $500  as  liquidated  damages,  this  court  holds,  first,  that  before  a  broker 
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SALES.     Continued. 

could  maintain  bis  action  for  the  sum  specified,  be  must  prove  in  addi- 
tion to  the  default  of  the  defendant  that  his  principal  had  performed  all 
that  the  contract  required  on  his  part,  or  that  he  was  ready  to  perform, 
and  second,  that  the  action  should  have  been  brought  in  the  name  of 
the  principal,  the  brokers  not  Itaving  been  parties  to  the  contract, 
which  was  under  seal,  although  it  contained  a  provision  in  their  in- 
terest.    Gndley  v.  Batfless,  ^03 

SCnOOLS— See  Injunctions,  5,  6;  Sales,  6. 

1.  A  board  of  school  directors  can  exercise  no  other  powers  (ban 
those  expressly  slanted,  or  such  as  may  be  necessary  to  carry  into  effect 
a  granted  power.    School  DireeforM  v.  Wright,  270 

2.  In  view  of  Sections  42  and  48,  Chap.  122,  R.  S.,  a  school  board 
may  not  locate  the  site  of  a  school  hou^^e,  without  a  selection  being 
made  by  a  mnjority  vote  at  an  election  duly  held,  unless  no  locality 

•    receives  such  vote.    Id,,  270 

SEPARATE  MAINTENANCE— See  Husband  and  Wife,  4. 

SET-OFF—See  Insolvency,  ,8,  9;  Municipal  CoRPORAxroNS,  6;  Prac- 
tice. 4. 

1.  At  law  the  right  of  set-off  ha»  been  greatly  extended  of  late  years 
in  this  State.     T,  S.  M.  E.  Church  v.   Wetherell,  414 

SPECIAL  INTERROGATORIES. 

1.  Special  interrogatories  should  be  single  and  not  relate  to  eviden- 
tiary facts  merely.    In  galls  v.  Allen,  624 

2.  Where  a  jury  fails  to  an^^wer  special  interrogatories,  counsel 
should  call  attention  of  the  trial  court  to  the  fact  and  move  that  the 
jury  be  sent  back  to  answer  them.    Id.,  624 

SPECIFIC  PERFORMANCE. 

1.  Even  where  a  contract  for  sale  of  land  is  mutual,  the  subject- 
matter  within  the  control  of  that  court,  and  there  has  been  a  prompt 
offer  to  perform,  a  court  of  equity  will  still  exercise  a  sound  discretion, 
in  view  of  all  the  circumstances,  as  to  whether  it  shall  grant  a  decree 
for  specific  performance.     Short  v.  Kitffer,  615 

2.  Upon  the  case  presented  this  court  holds  that  the  complainant 
was  not  entitled  to  receive  at  the  hands  of  a  court  of  equity  a  decree  for 
the  specific  performance  of  the  contract  in  evidence,  much  less,  the  sub- 
ject-matter of  that  contract  having  been  sold  at  judicial  sale  with  the  full 
knowledge  of  and  without  objection  on  the  part  of,  the  vendee,  and  he 
having  made  no  claim  to  specific  performance  prior  to  that  sale,  can  be 
b3  held  entitled  to  relief  out  of  the  proceeds  of  that  sale.    Id.,      515 

STATUTES— See  Mortgages,  6,  7. 

1.  If  two  inconsistent  acts  be  passed  at  different  times,  the  last  is  to 
be  obeyed  and  the  first  must  give  way.  Commissioners  ofHighways 
V.  Deboe,  25 

2.  A  thing  which  is  within  the  object,  spirit  and  meaning  of  a 
statute  is  as  much  within  the  same  as  if  it  were  within  the  letter.  Co. 
qf  Franklin  v.  Layman,  163 
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STATUTES.     Continued^ 

8.  Where  a  statute  is  relied  upon  for  a  recovery  or  as  a  defense,  the 
pleader  need  not  refer  to  or  negative  an  exception  or  proviso, 
where  it  is  not  contained  in  the  enacting  clause.  Newhorg  v.  Freeh- 
ling.  463 

4.  In  the  case  presented,  this  court  holds  that  defendant's  demurrer 
to  plaintiff's  second  replication  should  have  been  overruled;  that  if 
defendant  desired  to  avail  himself  of  the  benefit  of  the  exception  in 
the  statute  in  question  he  should  have  set  it  up  by  way  of  rejoinder,  and 
that  the  judgment  for  the  defendant  can  not  stand.     Id.,  463 

STATUTE  OF  FRAUDS. 

1.  If  ti:e  promise  is  in  the  nature  of  an  original  undertaking  to  pay 
the  debt  of  a  third  party,  and  is  founded  on  a  valuable  cunHideration 
received  by  the  promisor,  it  is  not  within  the  statute  of  frauds. 
Scudder  v.  Carter^  262 

2.  The  statute  of  frauds  requires  that  the  promise  to  pay  the  debts 
of  another  shall  be  in  writing,  and  the  common  law  requires  such 
promise  to  be  based  upon  a  sufficient  consideration,  else  the  promise  is 
not  binding.     Bacharach  v.  McCurrach.  584 

STREETS  AND  ALLEYS. 

1.  One  of  the  legal  consequences,  where  two  or  more  parties  hold  land 
under  the  same  subdivision,  is  that  neither  party  can  obstruct  the  other 
in  the  use  of  any  alley  in  the  subdivision,  if,  to  that  other,  such  use,  in 
connection  with  his  lots,  be  highly  convenient  and  beneficial.  Newell 
V.  Sas8,  580 

STREET  RAILWAYS— See  Appeal  and  Eurou.  20. 

1.  In  an  action  brought  to  recover  from  a  street  railway  company 
for  injury  to  a  boy  while  *'  stealing  a  ride,'*  the  same  being  alleged  to 
have  occurred  through  being  kicked  off  a  moving  car  by  the  conductor 
thereof,  this  court  holds,  in  view  of  the  evidence,  that  the  judgment  for 
the  plaintiff  can  not  stand.     C.   W,  D.  Ry.  Co.  v,  Conley,  347 

2.  A  newsboy  was  injured  while* clinging  upon  the  front  platform 
of  a  street  car,  as  the  result  of  the  cars  running  off  the  track;  this  court 
holds,  in  an  action  brought  against  the  street  car  company  to  recover 
damages  for  the  injuries  so  received,  that  as  the  evidence  failed  to 
show  that  the  street  car  company  or  its  employes  were  guilty  of  gross 
negliflrence,  the  boy,  who  was  not  a  passenger  but  a  mere  licensee, 
could  not  recover.    North  Chicago  Street  Railway  Co.  v.  Thurston,  587 

3.  The  stopping  of  a  street  car  is  an  invitation  to  would-be  passen- 
gers to  get  on  board,  and  it  is  the  duty  of  the  company  to  afford  to 
such  a  reasonable  opportunity  to  do  so.  The  company  is  bound  to  ex- 
ercise the  highest  diligence  to  enable  parties  invited  to  board  its  cars 
to  get  upon,  to  ride  in,  and  to  leave  its  cars  safely.  No,  Chicago  St, 
Ry.  Co.  V.  Cook,  634 

4.  Where  a  person  boarding  a  car  is  injured  by  the  premature 
starting  of  the  car,  it  is  no  excuse  for  the  company  that  the  car  was  sig- 
naled to  start  by  another  passenger  and  not  by  its  servants.     Jef.,     634 

TENDER— See  Ck)NTRACTs,  19. 
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TRESPASS— See  Fouuer  Adjudication,  L 

1.  It  is  Dot  necessary  in  trespass  to  describe  in  the  declaration  the 
close  on  which  the  tresoass  was  committed.     Meixeell  v.  Feezor^      180 

2.  In  such  case  the  quest ionn  of  poKRession  and  the  commii^sion  of  a 
trespass  are  for  the  jury  to  decide  from  the  evidence  adduced.     Id,,  180 

8.  One  directing  a  person  to  cut  timber  in  certain  places  is  respon- 
sible for  a  trespass  of  such  person  upon  the  lands  of  others,  they  having 
been  included  in  the  directions  given.     Id.,  180 

4.  An  owner  may  take  from  a  wrongful  holder  his  own,  if  he  can  do 
80  without  a  breach  of  the  peace.     Harding  v.  Sandy,  442 

5.  The  execution  of  a  lease  by  a  person  acting  as  agent  for  another, 
authorizing  the  continuation  of  a  trespass,  makes  the  party  executing 
such  lease  liable  to  the  party  entitled  to  the  possession  at  the  time  of 
the  commission  of  the  trespass.     Snow  v.  MeComiick^  537 

6.  Where  plaintiff  in  an  nction  of  trespass  quare  elausutn,  has  never 
regained  possession  of  the  land  in  controversy,  he  can  recover  damages 
only  for  the  entry  or  entries.     Greenlee  v.  Goldstein,  6-^9 

TRIAL  BY  JURY. 

1.  A  court  of  chancery  may  submit  an  issue  against  a  defendast  to  a 
trial  by  jury,  and  though  ordinarily  discretionary,  buch  court  may  in  a 
given  case  be  bound  to  do  so,  where  the  law  enlilles  the  party  to  such 
trial.     Woolverton  v.  Taylor  Co.,  424 

TROVER. 

1.  The  fact  being  that  the  defendant  in  an  action  of  trover  was  an 
innocent  purchaser  of  the  property  involved,  in  good  faith  and.  for 
Viilue,  from  one  who  had  the  pb^'sical  possession  of  it  with  every  indicia 
of  actual  ownership,  proof  of  a  demand  and  refusal  is  necessary,  there 
being  no  proof  of  an  actual  conversion  in  order  to  maintain  the  action. 
Metcalfe  v.  Dickman,  284 

TRUST  FUNDS— See  Administration,  7;  Agency,  8,  4,  5. 

1.  In  order  to  pursue  a  trust  fund,  its  identity  as  a  fund  must  be  pre- 
served, so  that  it  can  be  distinguished  from  all  other  funds,  or  if  inter- 
mingled, that  the  intermingling  was  done  without  the  consent  of  the 
cestui  que  trust.     Chapin  dt  Gould  v.  Wabash  Mfg.  Co.,  446 

USURY— See  Negotiable  Instkumknts,  8. 

VARIANCE. 

1.  Proof  of  more  than  is  alleged  in  a  declaration  constitutes  no  vari- 
ance.    Murdoch  v.  Walker,  690 

VERDICTS. 

1.  An  excessive  verdict  may  be  cured  by  a  remittitur,  I.  C,  B.  R. 
Co.  V.  Blye,  612 

WARRANTY— See  Contracts,  4. 

1.  No  implication  arises  that  a  warranty  exists  as  to  an  article  sold 
as  second-hand  goods  that  it  will  answer  the  purpose  for  which  made. 
Bamming  v.  Caldwell ,  175 

2.  In  an  action  brought  to  recover  from  alleged  breach  of  warranty 
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WARRANTY    Continued. 

of  certain  harvesters,  this  court  holds,  in  view  of  the  evidence,  that  the 
judgment  for  the  plaintiff  citn  not  stimd.     Kingman  dt  Co.  v*  Decker^ 
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WATERCOURSES— See  RAn.noADS,  10,  II,  12, 15, 16, 17, 20;  Witnesses,  2. 

1.  The  right  of  au  owner  of  land  bounding  an  inland  stream  to  con- 
fine the  yraieiB  thereof  to  the  original  channel,  must  be  exercised  with 
reference  to  permitting  the  flow  to  continue,  and  not  an  absolute 
obstruction  thereof.     0.  dt  M.  Ry.  Co.  v.  Nuefzel,  108 

2.  The  rule  of  law  in  this  StatA  touching  regular  watercourses  and 
surface  water  is  the  same.    /d..  108 

3.  Where  there  is  evidence  of  injury  by  water  coming  from  differ- 
ent sources  by  different  causes  and  all  creating  damn  go,  the  jury  in  a 
given  case  must  be  left  at  liberty  to  estimate,  as  best  th^y  may,  from 
the  evidence,  how  much  of  the  whole  damage  was  occasioned  by  the 
water  coming  from  a  particular  source  from  a  particular  cause.  The 
same  rule  must  be  applied  when  the  court  tries  the  case  without  a  jury. 

0.  <S:  M.  Ry.  Co.  v.  Comla,  119 

WITNESSES- -See  Administration,  2.  3,  5;  Divorce,  5;  Evidence, 

1,  2. 

1.  A  jury  has  not  the  right  from  mere  whim  or  caprice  to  reject  the 
testimony  of  an  uncontradicted  and  unimpeached  witness.  O.  dt  M. 
Ry.  Co.  V.  Afterhury,  80 

2.  The  issue  in  a  given  case  being  as  to  whether  a  railroad  embank- 
ment caused  an  obstruction  to  the  flow  of  water  in  consequence  of 
which  certain  lands  of  the  party  bringing  the  nction  were  flooded,  one 
of  his  witnesses  should  not  be  asked  upon  cross-examination  as  to  his 
opinion  whether  such  lands  would  have  been  flooded  if  there  had  been 
no  deposit  of  debris  brought  down  by  a  certain  stream,  such  question 
being  irrelevant  and  improper  cross-examination.  0.  dt  M.  Ry.  Co.  v 
NuetzeU  108 

3.  L-^adinsr  questions  are  proper  where  a  witness  is  hostile.  Meix- 
sell  V.  Feezov,  180 

4.  The  antecedents  of  a  witness  are  a  proper  subject-matter  of 
inquiry  upon  cross-examination,  and  a  ruling  allowing  such  cross-exam- 
ination, but  disallowing  undue  prolixity,  is  proper.  T.,  St.  L.  dt  K.  C. 
Ry.  Co.  V.  Bailey,  292 

5.  The  credibility  of  a  witness  should  not  be  impeached  for  the 
reason  that  a  litigant  pays  him  a  moderate  sum  in  excess  of  his  legal 
fees  for  attending  a  given  trial.     C.  W.  D.  Ry.  Co.  v.  Conley,        347 

6.  This  court  holds  as  proper  the  refusal  of  the  trial  court  to  per- 
mit defendant's  witnesses  to  answer  certain  questions,  such  questions 
simply  Ciiilingfor  their  opinions.     Burt  v.  Wrigley,  367 

7.  Where  a  witness  had  testified  that  he  sigiied  a  certain  instrument 
without  reading  it,  it  is  proper,  upon  cr^ss-examination,  to  inquire  as 
to  his  previous  busines<«,  for  the  purpose  of  showing  that  he  was  a  mnn 
of  experience  and  affairs.     Pojypers  v.  Peterson^  671 

8.  Upon  the  question  whether  the  non-attendance  of  a  witness  was 
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WITNESSES.     Continued. 

caused  by  the  neglect  of  the  appellant,  this  court  holds  that  the  evidence 
sustained  the  decision  of  the  court  below,  that  such  neglisrence  was  the 
cause  of  the  non-attendance.     Sinsheimer  v.  Skinner  Mfg.  Co^,        COS 

9.  Every  one  is  presumed  to  know  the  value  of  articles  in  common 
use,  and  it  is  not  necessary  to  call  a  dealer  to  prove  the  value  of  Kuch 
things.     Parmelee  v.  Raymond^  609 

10.  A  witness  should  not  be  permitted  to  frame  an  answer  to  a  ques- 
tion in  such  a  way  as  to  cover  the  very  question  to  be  found  by  the  jury 
where  such  finding  is  a  conclusion  based  upon  facts.  /.  C  R.  R,  Co, 
V.  Blye,  612 

WRITS  OF  ASSISTANCE. 

1.  In  the  case  presented,  this  court  declines,  in  view  of 'the  evidence, 
to  interfere  with  an  order  directing  that  a  writ  of  assistance  be  issued, 
parties  in  possession  of  premises  upon  which  a  mortgage  had  been  fore- 
closed, the  same  having  been  sold,  refusing  to  give  possession  thereof. 
Carpenter  v.  White,  448 
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